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Annotation

This article is devoted to the analysis of the impact of the Multilateral Convention to Implement
Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting (MLI) on Kazakhstan’s tax
treaties.

The author examines the provisions of the MLI aimed at countering tax avoidance. The covered
articles are categorized into two categories: Mandatory provisions and optional provisions.

The study addresses key issues such as dual residence, abuse of treaty benefits, artificial avoidance
of permanent establishment status, and the shifting of dividends.

Special attention is given to the fact that, under the MLI, the Republic of Kazakhstan has
modified the preambles of 53 of its tax treaties, which bears significant practical importance.
The new preamble notifies taxpayers and tax administrations that the main purposes which
treaty partners have in mind when they conclude tax treaties are the provision of relief to
taxpayers with regards to the burden of double taxation in both contracting states, and the
elimination of double non-taxation or tax evasion. The article further explores artificial avoidance
of permanent establishment through commissionaire arrangements and similar strategies.
Amendments to the mutual agreement procedure (MAP) are examined in detail.

The author concludes with an assessment of the degree of Kazakhstan’s alignment with the
positions of other jurisdictions and discusses the potential legal implications for taxpayers.

Keywords: tax treaty, MLI, tax avoidance, dual residence, dividends, permanent establishment,
taxation, arbitration, OECD, international law.
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AHpaTna
Makana canblk cany 6asacbiH PasmbiTy MeH MalgaHbl XACbIPblH LIETEAre LWblFapyfa Kapchbl
6arbITTanfaH canblKTbIK Kenicimaep weHbepiHaeri WapanapAbl iCKe acbipyfa apHafaH.
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KemkaKTbl KoHBeHUMAHbIH, (MLI) KasakcTaHHbIH CanbIKTbIK KenicimaepiHe acepiH Tangayfa
apHanfaH.

ABTOp CanblKTbIK, 3aHHAMagaH *KaaTapyfa Kapcbl bafbiTTanfaH MLl epexenepiH KapacTbipagbl.
KoHBeHUMAHBIH eperkenepi eki Tonka 6eniHin cMnatTanfaH: MiHAETTI }KaHe epiKTi epexkenep.

MaKanaga Koc pe3snAeHTTIK Maceneci, CanblKTblK MKeHiNAikTepai Tepic nanganaHy, TyYpaKThbl
OKiNnAik maprebeciHeH XanTtapy, AMBUAEHATEPA ayhapy cekinai npobnemanap KapacTblpblafaH.
KasakctaH Pecnybnmkacbl MLI KoHBeHUUACbIHA calikec 53 canbIKTbIK KeniciMiHiH Kipicne 6enimaepiH
e3repTKeHiHe epeKle Hasap aygapblnagbl, 6yn e3 KeseriHae HaKTbl MPAKTUMKa/blK MIHre ue.
MaHapTbinFaH Kipicne canblK Teneywifep MeH CafblK OpraHZapblHA CaNbIKTbIK Kenicimaepain
Heri3ri makcaTTapbl peTiHAe KocapnaHfaH CanblK cany ayblpThasblfbiHaH 6ocaTy faHa emec, COHbI-
MEH KaTap Kocap/aaHfaH aATapyabl HEMeCe CafblKTaH ¥KanTapyabl 6014blpMay eKEHIH KepceTeai.
CoHpan-aK KOMUCCUANDBIK Kenicimaep MeH YKcac Tacingep apKbiabl TYPaKTbl OKinaik maptebeciHeH
YKanTapy maceneci eke TangaHfaH. ©3apa Kenicy pacimaepiHe eHrisinreH esrepicrepre epekue
MaH bepinreH.

ABTOop KasakCTaH YCTaHbIMbIHbIH, ©3re MeMJIeKeTTepAiH, YCTaHbIMOApPbIMeH KaHLANbIKTbI
yneceTiHiH 6afanan, canbiK TeneyLwinep ywiH 601ybl MYMKiH KYKbIKTbIK cangapiapbiHa KOPbITbIHAbI
YKacafaH.

TyiiHgi ce3pep: canbiKTbIK Kenicim, MLI, canblKTaH »Kantapy, KOC pe3naeHTTiK, AMBUAEHATEP,
TYPaKTbl OKINAIK, CanblK cany, apbutpaxk, dblAY, xanblkapanbiK KYKbIK.

A.A.HypaxmeT!

IM.10.H., CEHbOpP-NEKTOop,
Kacnuiicknii o6Ww,ecTBeHHbIN yHUBEPCUTET,
Pecny6nuka KasaxcraH, r.Aamarbl
E-mail: anurakhmet@gmail.com

MOANDUKALUA HANOTOBbIX COMMALLUEHUA KA3AXCTAHA
NOCPEACTBOM MHOTOCTOPOHHEW
KOHBEHLU WU

AHHOTaUuA

CTtaTbA NnocBsALLEHa aHanU3y BAMAHUA MHOroCTOPOHHEN KOHBEHL MW MO BbINOJIHEHUIO Meponpua-
T B paMKax Ha/IOroBbIX COrnalweHnin Ana NpoTMBOAENCTBMA Pa3MblBaHMIO HAN0rOBOM 6a3sbl U BblI-
BOAy NpubbINU M3-noa HanoroobnoxeHus (MLI) Ha Hanorosble cornaweHus KasaxcraHa.

ABTOpPOM M3yyeHbl nosioxKeHns MLI, HanpaBneHHble Ha NPOTUBOAENCTBUE YKNAOHEHUIO OT HaJ0-
roobnoxeHusa. MNepeuncneHbl CTaTbi, KOTOPblE MOXHO Pa3AeNvTb Ha ABe KaTeropuu- obssatenb-
Hble N PpaKyNbTaTUBHbIE MOJIOKEHUA.

PaccmoTpeHbl Npobiembl ABOMHOTO pPe3naeHTCTBA, 3/10ynoTpebaeHna HanoroBbIMU NbroTamu,
WCKYCCTBEHHOTO n3bexKaHus cTaTyca NOCTOAHHOMO NPeACcTaBUTENbCTBA M NepeBoda AMBUAEHAOB.

Ob6palleHo BHMMaHue, YTo PecnybamnKka KasaxctaH B cooTBeTcTBUM ¢ KoHBeHUMel MLI nsmeHuna
npeambyny 53 cBOMX HaNOrOBbIX COrNALLEHWNM, YTO UMEET NpaKTUYeckoe 3HayeHne. OHa yBeaoMNsA-
€T HasioronnaTenbLlLMKOB U HANOroBble OPraHbl O TOM, YUTO OCHOBHbIMU LLeSIAMU, KOTOpble npecne-
OYIOT NAPTHEPDLI MO HA/IOrOBbIM COrMIALLIEHMAM NP 3aKOYEHUM HAOTOBbIX COTTaLLIEHUN, ABNSAIOTCS
npeaocTaBAeHUe HanoronaaTenblMKkam 0cBobOXAeHMA OT bpemeHmn ABOMHOro Haoroob10XKeHUs
B 060MX AOrOBapUBalOLLMXCA FOCY4aPCTBaX, a TaKKe yCTPaHeHWe ABOMHOIO YK/IOHEHMA OT Ha/l0roo-
610KEeHNA NN YKNOHEHMA OT ynaaTbl HAaJIOroB. PaccmMoTpeHOo MCKyccTBeHHOe u3beraHue craTtyca
NOCTOSAHHOIO NPeACTaBUTENbCTBA C MOMOLLbIO KOMUCCUOHHbIX COM/TallEeHUI U aHANOTMYHbIX CTpaTe-
rMn.

Ocoboe BHMMaHMe yaeneHO U3MEHEHMAM B MNpoueaype B3aMMHOro cornacosaHua. CaenaHbl
BbIBOAbI O CTENEHWN COOTBETCTBMA NO3ULMKN KasaxcTaHa NO3ULMAM APYTUX CTPAH U NOTEHLMANbHbIX
NPaBOBbIX NOCAEACTBUAX A1A HANOTONATeIbLLMKOB.

KnioueBble cnoBa: Hanorosoe coriaweHue, MLI, yknoHeHWe oT Ha/ioros, ABOMHOE pe3naeHT-
CTBO, AUBUAEHObI, MOCTOSSHHOE NPeACTaBUTENbCTBO, HaloroobnoxeHue, apbutpaxk, OICP, mexay-
HapoAaHoe Npaso.
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On 20 February 2020, Kazakhstan ratified [1]
the Multilateral Convention to Implement Tax
Treaty Related Measures to Prevent Base Erosion
and Profit Shifting (MLI) [2], which intends
to modify 54 of Kazakhstan’s tax treaties and
add some new anti-tax avoidance provisions,
pursuant to OECD recommendations. The main
purpose of the MLI is to prevent tax avoidance.

The MLI’s anti-tax avoidance articles can be
grouped in two categories:

1)Mandatoryprovisions,alsocalled“minimum
standard”. These articles are 6, 7 (prevention of
treaty abuse) and 16 (improvement of dispute
resolution) of the MLI; and,

2) Optional provisions. These articles are
the rest provisions of the MLI that relate to
transparent entities (article 3), dual residency
tie-breakerrule (article 4), method of elimination
of double taxation (article 5), minimum
shareholding periods (article 8), capital gains
derived from immovable property (article 9),
permanent establishment (articles 10, 12, 13,
14, 15), restriction of a party’s right to tax its own
residents (article 11) and mandatory binding
arbitration (Part VI).

Under minimum standard country that
signed and ratified MLI will at least update
its tax treaties with articles 6, 7 and 16, while
optional provisions enter into force only after
both contracting states have agreed to apply
the same MLI provisions. With regards to
optional provisions countries have flexibility
to opt out or opt in particular provisions. For
instance, Kazakhstan made a reservations not
to apply Article 3 (Transparent entities), Article
5 (Application of Methods for Elimination of
Double Taxation) and some others provisions to
all its tax treaties.

Kazakhstan’s and its tax treaty partners’
positions on a particular MLI article could
be viewed on OECD’s website in “matching
database” on the following link: https://www.
oecd.org/tax/treaties/mli-matching-database.
htm. [3]

Dual Resident Entities

Article 4.3 in Kazakhstani tax treaties
addresses the dual residence problem. When
an entity happens to be a resident of two
contracting states, Article 4.3 provides a tie-
breaker rule that assigns an entity’s residence
to only one. The main goal of this provision is
to relieve a taxpayer from double taxation in
two countries, which might arise due to having
residence in both contracting states.

Article 4.3 of Kazakhstan's tax treaties applies
various criteria to solve the dual residence
problem. Some tax treaties stipulate the place
of effective management, including those with
Austria, the Czech Republic and Italy, whereas
other tax treaties apply the place of registration,
including those with Belarus and Bulgaria, and,
finally, some other tax treaties have a provision
that states residence is to be determined
through mutual agreement by the competent tax
authorities of both nations, including those with
the U.S., Japan, Estonia, Latvia and Lithuania.

Pursuant to the Law “On ratification of the
MLI” and the MLI itself, Kazakhstan has stated
position that it intends to modify Article 4.3
in 54 of its tax treaties [4], thus the dual
residence problem isto be resolved via mutual
agreement by the competent tax authorities
on a case by case basis. In practice, this
modification means that if an entity has dual
residence, thenthe competent Kazakhstanitax
authorities, together with their counterparts
from other tax treaty partner countries, are
to ascertain whether an issue qualifies as a
real dual residence problem that should be
addressed, or if the situation is merely a tax
avoidance arrangement. In the latter case,
treaty benefits are to be denied. However,
not all Kazakhstani tax treaty partners have
the same position regarding this article.
For instance, Kazakhstan’s tax treaties with
the Czech Republic and Germany in Article
4 will not change since these countries did
not indicate tax treaty with Kazakhstan as a
“Covered Tax Agreement”, while tax treaties
with Canada, China and Japan will change in
Article 4 since these countries has indicated
similar to Kazakhstan’s position.

Purpose of a Tax Treaty

This article belongs to the minimum standard.
In the preamble of Kazakhstani tax treaties,
limited information is presented with respect
to their purpose. For instance, the preamble
in the tax treaty with Ireland contains the
following information regarding the purpose of
the treaty:

“The Government of Ireland and the
Government of the Republic of Kazakhstan,
desiring to conclude a Convention for the
avoidance of double taxation and the prevention
of fiscal evasion with respect to taxes on income,
have agreed as follows:”

The MLI strengthens the preamble of tax
treaties with anti-tax avoidance wording.
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Kazakhstan has stated that pursuant to the
MLI it has modified the preamble in 53 of its
tax treaties [5] with the following wording:

“[The Government of the Republic of
Kazakhstan and the Government of... ] intending
to eliminate double taxation with respect to
the taxes covered by this agreement without
creating opportunities for non-taxation or
reduced taxation through tax evasion or
avoidance (including through treaty-shopping
arrangementsaimed at obtainingreliefs provided
in this agreement for the indirect benefit of
residents of third jurisdictions) [have agreed as
follows:]”.

The new wording of the preamble has a
practical meaning as it notifies taxpayers and
tax administrations that the main purposes
which treaty partners have in mind when they
conclude tax treaties are the provision of relief
to taxpayers with regards to the burden of
double taxation in both contracting states, and
the elimination of double non-taxation or tax
evasion. Since some of Kazakhstan’s tax treaty
partners, such as Georgia, Norway did not refer
tax treaty with Kazakhstan as a “Covered Tax
Agreement” this article will not changes existing
tax treaties with those countries.

Prevention of Tax Treaty Abuse

This article belongs to the minimum standard.
The MLI provides three options for signatory
countries to adopt in order to prevent treaty
abuse:

e A principal purpose test (PPT);

e A PPT with a simplified limitation on
benefit (simplified LOB) provision;

e A detailed LOB provision supplemented
with an anti-conduit rule. [6]

Kazakhstan has chosen the second approach.
The LOB has strict and clear criteria for persons
that wish to apply tax treaties. If a taxpayer meets
the criteria listed in the LOB, then that taxpayer
has the right to apply the benefits of the tax
treaty. On the other hand, the PPT is a flexible
rule, which allows the relevant tax authorities to
take into account all facts and circumstances of
a particular case in order to decide whether a
transaction has any real business purpose or is
designed with tax avoidance in mind.

However, most of Kazakhstan’s tax treaty
partners chose to apply only principle purpose
test and only few countries’ positions, such as
Russia and India’s positions, match the position
of Kazakhstan.

Dividend Transfers

In some of its tax treaties, but not all, in Article
10.2(a) Kazakhstan applies reduced withholding
tax rates (5% or 10%, with one exception of
12.5%) for dividends from direct investment.
Investment is considered to be direct when a
foreign legal entity owns a substantial quantity
of shares or participation interest in a legal entity
(for instance, Kazakhstan’s tax treaties establish
different rates of ownership ranging from 10%
to 70%). Kazakhstan has stated that it intends
to modify 37 of its tax treaties [7] and insert a
minimum 365-day holding period, which means
that the treaty benefit of a reduced withholding
tax rate on dividend distribution is to be applied
only if a non-resident legal entity has held
a substantial quantity of shares or interest
for at least 365 days prior to repatriation of
funds. With respect to this article Kazakhstan’s
position match, for instance, with positions of
Canada, Poland, Serbia, thus tax treaties with
these countries will change, while Italy, Japan,
Korea’s positions does not match with the one
of Kazakhstan, hence tax treaties with them will
not change.

Capital gains from alienation of shares or
interest in entities deriving their value principally
from immovable property

Pursuant to Article 13.1 of Kazakhstan’s
tax treaties, gains from the sale of immovable
property are taxed in the country where such
immovable property is located. However, a
taxpayer may dispose of immovable property
indirectly through the sale of shares in a legal
entity that primarily holds said immovable
property. Such transactions pose a risk for
countries where immovable property is located
because a taxpayer might avoid taxes.

The MLI provides an anti-avoidance provision
against indirect transfer of immovable property
for two categories of entities:

e  entities; and

e  trusts or partnerships.

With regards to partnerships and trusts,
Kazakhstan, pursuant to the Law “On ratification
of the MLI” and the MLI itself, has stated that it
intends to modify all its tax treaties [8] with an
anti-avoidance provision that allows the source
country to tax the sale of shares or participation
interest if at any time during the 365 days
preceding alienation, such shares or interest
derived more than 50% of their value, directly or
indirectly, from immovable property. In respect
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to entities, Kazakhstan has noted that it intends
to modify 44 of its tax treaties [9] with a similar
anti-avoidance provision.

Artificial avoidance of permanent
establishment status through commissionaire
arrangements and similar strategies

One of the strategies of tax avoidance is the
commissionaire arrangement, whereby a foreign
entity empowers its agent in a source country to
conductregularmeetings,representtheprincipal,
and negotiate terms of contracts with customers,
but without the right to sign a final contract.
Kazakhstan, pursuant to the Law “On ratification
of the MLI” and the MLIitself, has stated its intent
to modify 54 of its tax treaties.[10] Pursuant to
this alteration in Article 5.5 of Kazakhstan’s tax
treaties, a commissionaire arrangement may
create permanent establishment for a foreign
principal if an agent concludes contracts or plays
the principal role that leads to the conclusion
of contracts. This rule does not apply to an
independent agent that acts in the course of its
regular business, provided that such an agent
does not act exclusively on behalf of one or a
number principals to which it is closely related.
Kazakhstan’s position with respect to this article
match with positions of the following countries,
such as Belgium, France, Russia, Serbia, while

Canada, Hungary, Italy’s position does not
match.
Artificial avoidance of permanent

establishment status through specific activity
exemptions

In Article 5.4 Kazakhstan’s tax treaties provide
a list of exceptions from creation of permanent
establishment in another contracting state.
Usually this occurs when a non-resident taxpayer
has activities of a preparatory or auxiliary
character in another country.

Kazakhstan, pursuant to the Law “On
ratification of the MLI” and the MLI itself, has
chosen Option A, which, provided business
activities are of a preparatory or auxiliary
character, states that exceptions to the creation
of permanent establishment apply to:

e Activities specifically mentioned in tax
treaties;

e  Maintenance of afixed place of business;
or

e A combination of the above activities.

Kazakhstan has stated that it is to apply this
MLI provision to 54 of its tax treaties. [11] Some

of Kazakhstan’s tax treaty partners’ positions,
for instance, Croatia, India, Italy, Japan, match
Kazakhstan’s position. Thus, tax treaties with
them will change. Other countries’ position,
such as Bulgaria, Korea, Latvia does not match,
thus, tax treaties with them will not change.

Splitting-up of Contracts

Some types of activities of the non-resident,
such as construction and offshore activities to
explore natural resources, may lead to creation
of permanent establishment in source country.
For instance, Article 5(3)(a) and Article 22 (3) of
the tax treaty between Kazakhstan and Ireland
provides the following:

“Article 5(3)(a). Permanent Establishment.

The term «permanent establishment» also
includes:

a) a building site, a construction, assembly
or installation project that lasts for a period of
more than twelve months;

Article 22(3). Offshore Activities.

Relevant activities which are carried on by
an enterprise of a Contracting State in the other
Contracting State for a period or periods not
exceeding in the aggregate 30 days within any
period of twelve months shall not constitute the
carrying on of business through a permanent
establishment situated therein”.

In order to avoid creation of permanent
establishment non-resident may split one
contract between related parties, so that non-
resident’s activities will not exceed specified
period of time in source country.

To prevent such tax planning MLI introduced
a provision. Pursuant to this provision period
of related parties’ activities in the source
country should be aggregated in calculation
to determine whether non-residents activities
create permanent establishment or not.

Kazakhstan pursuant to MLI notified that
it intends to modify its tax treaties with seven
countries, namely, the Czech Republic, Ireland,
Latvia, Lithuania, the Netherlands, Norway
and Serbia. Kazakhstan’s position with Ireland,
Lithuania, the Netherlands and Serbia match
and thus tax treaties with these countries will be
modified.
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Mutual Agreement Procedure

This article belongs to the minimum standard.
As per Kazakhstan's tax treaties, a taxpayer
may initiate the mutual agreement procedure,
pursuant to Article 25, if the person considers
that taxation by one or both contracting states is
not in accordance with the applicable treaty. The
mutual agreement procedure allows a taxpayer
to present a case to the relevant tax authorities
in order to find a solution.

Kazakhstan, pursuant to the Law “On
ratification of the MLI” and the MLI itself, has
stated that it is to modify the article related
to the mutual agreement procedure in its 54
tax treaties. In particular, with the following
provisions that:

- extend the mutual agreement procedure
from two to three years. [12]

- provides that when the competent
authorities find a solution to a taxpayer’s
problem, it should be implemented without
any domestic time limits, for instance, without
reference to the statute of limitation in the
national Tax Code [13]

- provides that the competent authorities
of the Contracting Jurisdictions shall endeavor
to resolve by mutual agreement any difficulties
or doubts arising as to the interpretation or
application of the Tax Agreement [14]

- provides competent authorities may also
consult together for the elimination of double
taxation in cases not provided for in the Tax
Agreement. [15]

Kazakhstan’s position partially match and
partially does not match with its tax treaty
partners’ position. For instance, Kazakhstan’s
position with regards to the first sentence
of Article 16.1 match with the Netherlands’
position. Prior to modification the first sentence

of Article 27.1 of Tax Treaty between Kazakhstan
and the Netherlands had the following wording:

“1. Where a person considers that the actions
of one or both of the Contracting States result or
will result for him in taxation not in accordance
with the provisions of this Convention, he may,
irrespective of the remedies provided by the
domestic law of those States, present his case
to the competent authority of the Contracting
State of which he is a resident or, if his case
comes under paragraph 1 of Article 26, to that of
the Contracting State of which he is a national”.

After MLI modification this sentence has the
following wording:

“1. Where a person considers that the actions
of one or both of the Contracting Jurisdictions
result or will result for that person in taxation
not in accordance with the provisions of the Tax
Agreement, that person may, irrespective of the
remedies provided by the domestic law of those
Contracting Jurisdictions, present the case to
the competent authority of either Contracting
Jurisdiction”.

In other words, previous wording suggested
that taxpayer had the right to submit the case
to competent authority of the state of which
taxpayer was resident, while new wording
suggests that taxpayer has right to submit the
case to competentauthority of either contracting
jurisdiction.

Mandatory Binding Arbitration

Mandatory binding arbitration provides
means for taxpayers to resolve the case when
competent authorities could not reach an
agreement over issue. Kazakhstan chose not
to apply MLI provisions on mandatory binding
arbitration.
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