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AHHOTaumA:

CtaTbA nocBsAlLEHa aHa/M3y NPaBOBOro peryinpoBaHna Gopmbl 3aBeLLAHUA B KOHTEKCTE TPaHC-
dopmaLmnm obLLECTBEHHbIX OTHOLLUEHWUM, MPOUCXOAAWMX B YCNOBUSAX MPOBEAEHUSA KapAWHaAbHbIX
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TPUBaeT oAHy M3 Hanbosee CNopHbIX NPO6aEM HacNeACTBEHHOro NpaBa - BO3MOKHOCTb U NepcreK-
TMBbI PaCLUMPEHUA AOMNYCTUMbIX GOPM 3aBELLLAHMA B KA3aXCTAHCKOM rPa*kAaHCKOM 3aKOHOA4ATe/IbCTBE.
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ISSUES OF LEGAL REGULATION OF THE FORM OF WILL
IN THE ERA OF TRANSFORMATION OF SOCIAL RELATIONS:
COMPARATIVE LEGAL ANALYSIS

Annotation:

The article is devoted to the analysis of legal regulation of the form of will in the context of the
transformation of social relations occurring in the context of radical socio-economic reforms, the
development of information technologies, the digitalization of public life and, as a consequence,
the transformation of social relations. The author considers one of the most controversial issues of
inheritance law - the possibility and prospects for expanding the permissible forms of will in the civil
legislation of Kazakhstan. The comparative legal analysis was carried out during the study of the form
of wills. allows us to consider the features of wills in different countries, in particular, joint wills of
spouses, and also to determine the prospects for drawing up a will and adapting the requirements for
the form of a will in the era of globalization and digitalization.
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Bonpocbl HacnepctseHHoro npasa B Pecny-
6nmKke KasaxcTaH ctaHoBATcA Bce bBonee akry-
aNbHbIMK C NepPexoAoM HalleW CTPaHbl K PbIHOY-
HO SKOHOMWKE, MpPOBeAEHWEM KapAMHaNbHbIX
COLMaNbHO-3KOHOMMYECKNX pedOopM, pa3BUTMEM
NHGOPMALMOHHbIX TEXHOJIOTUI, undpoBm3aLmnei
O6LLEeCTBEHHOMN KM3HU U KaK CNeacTBMe TpaHC-
dopmaumeint obuiecTBeHHbIX oTHoweHui. C ycTa-
HoBNEeHMEeM cBO6OAblI NpesnpUHUMATENbCKOM
[eATeNbHOCTM KpYr 0O bEKTOB YaCTHOM COBCTBEH-
HOCTM TpakgaH 3HAUYUTENbHO PACLIMPUACA, YTO
NPMBENO K POCTY 3aMHTEPECOBAHHOCTU K cyabbe
MMyLLECTBa B KasaxcTaHCKOM obuiecTse. CoBpe-
MeHHOe 3aKoHOAAaTeNbCTBO KasaxcTtaHa He orpa-
HUYMBAET rpaKAaHWHA HM B KO/IMYECTBE, HU B
CTOMMOCTW, HM B COCTABE HAKOMJEHMA UMYLLe-
CTBa, 4YTO No3soanno cbopmmpoBaTb HOBOE OT-
HOLIEHMEe Ka3axCTAHLUEB K CBOEMY MMYLLECTBY B
C/ly4ae CMepTU M BO3pACTaloLLEN POAN MHCTUTY-
Ta HacnefoBaHMA NO 3aBeLlaHuto. BoamoxKHOCTb
onpeaenuTb cyabby MMyLLECTBa B Cyvae CMepTH
ABNAETCA BaKHelLel rapaHTMen 3awmTbl YacT-
HOM cobcTBeHHOCTU. OAMH M3 BO3MOMKHbI» CMO-
cob0B pacnopAaUTLGINOCMEPTHOM cyabboin nmy-
LLLecTBa NO CBOEMY YCMOTPEHMIO eLLLe NMPU HKU3HU
— 3TO 3aBeLlaHme. A

PUMCKne UMBUANCTbI BHECAW 3HAYUTENbHbIN
BKag B GOPMMPOBAHME MHCTUTYTA HacienoBa-
HWA No 3aBellaHuto. MHorme NosioXKeHus, pas-
paboTaHHble PUMCKMMW LUMBUAUCTAMK, Oblan
BOCNPUHATbLI APYTMMW NMOKONEHUAMM U OCTAOTCA
OCHOBOMO/IAraloLWMMmM No Cein AeHb.

HacnenctBeHHoOe 3aKOHOAATENLCTBO  CTPaH
CHT v paga opyrux CTpaH, HECMOTPA Ha BCIO
CBOIO KOHCEPBATUBHOCTb B MocC/AeAHWe rofpl, Xa-
paKTepusyeTca TeHaeHUMen conmxKeHnsa u yHuodu-
KaLMn, 4TO NPOABAAETCA B PACLUMPEHUN Hacnes-
CTBEHHbIX NPAB U YBE/IMYEHUM NEepPeYHA 4ONYCTU-
Mbix GopMm 3aBewaHusa. Tak, 16 anpens 2019 roga
npowna ceccua MexxnapnameHTcKo Accambren
rocyfapcre — yyactHukos CHI, Ha KoTopoit 6bin
npuHAT MoaenbHbIN 3akoH «O npaBe HacnegoBa-

Hua» [1]. Takaa mepa, N0 MHeHUIO pa3paboTtum-
KOB, MO3BO/IMT MAaKCMMaJIbHO rapMOHU3NPOBATb
HacneACcTBEHHOE 3aKOHOAATENbCTBO B CTpaHax
CHI n obneruntb peannsaumto HacNeACTBEHHbIX
npas rpakgaH B 3TUX rocyaapcreax [2].

AHann3 3apybesKHOro M OTeYeCTBEHHOrO 3a-
KOHOZaTeNbCTBA O Hac/neZoBaHWWM cerogHsa ¢o-
KyCMpyeTcs Ha MHOTMMX BOMNpocax B 3TOl obnacTu.
C Halwel TOYKM 3peHusa, Heobxogmumo obpaTntb
BHMMaHMe Ha oAHY U3 Hanbosiee CNOPHbIX Npo-
61em HacneaCcTBEHHOMO NMpaBa - BOSMOMKHOCTb U
NepcrnekTUBbl pPacliMpPeHna AoNycTUMbIX dopm
3aBelllaHMA B Ka3axCTaHCKOM rpa*KAaHCKOM 3a-
KOHOZaTe/IbCTBE.

HacnepoBaHue no 3aBeLaHMIO 3aKPEN/IEHO B
n.1 ct. 1046 MparkgaHcKoro Kogekca Pecny6simkum
KasaxctaH (ganee - TK PK) [3], roe 3aBeuwaHue -
3TO BblparkeHMe BOIM FpaKJaHnUHa PacnopsaKaTb-
€S CBOMM MMYLLLECTBOM B C/lydae cmepTu. Mcxoan
M3 aHanu3a NpuBeAeHHON HOPMbI, CAeayeT, uTo
3aBellaHMe ABAfeTCA LeseHanpaBieHHbIM Bbl-
paKeHMem BOAM rpaxgaHuHa. B ominume ot
0ObIYHOM OAHOCTOPOHHEN CAEe/NKM 3aBellaHune
nMmeeT onpeaeneHHble ocobeHHocTu. Tak, AnA
BO3HWKHOBEHMA MPaBOOTHOLLUEHMA MO 3aBeLlla-
HUO HEOOXOAMMO M LOCTAaTOYHO BOIEU3BABNEHUE
O4HOr0 NNLA, KOTOPOE HE MOPOXKAAET HUKAKUX
npas 1 0b6sa3aHHOCTEN A/18 CaMOro 3aBellaTens.
[axke 0653aHHOCTb XPaHUTb TalHy 3aBeLLaHus,
BO3/I0}KEHHasA Ha OnpeAefieHHbIX /UL, He pac-
MPOCTPaHseT- cA Ha 3aBelwaTtens, Tak Kak TalHa
3aBelllaHMA BaXKHa TONbKO A8 HEro U B €ro UH-
Tepecax [4, C. 126], cOOTBETCTBEHHO 3aBewWaTe/lb
cam peluaeT pasrnawaTtb UK He pasriallaTtb Tal-
Hy 3aBelwaHus [4, C. 126].

[ns fOCTUXKEHUA CBOEM Lenun pacrnopsieHue
3aBelllaTenn B OTHOWEHUN cyabbbl 3aBellaHHOro
MMYLLLECTBA AO/XKHO ObITb BblpaXKeHo B onpeae-
NIEHHOM, YCTAHOB/IEHHOM 3aKoOHOM ¢opme. Bo-
npoc o ¢opme COCTaB/AEHUA 3aBeLlaHUA ABMA-
€TCs KpalHe BaKHbIM, T.K. OT CObMOAEHUA UK
HecobntoAeHUA YCTaHOBEHHOM GOpPMbl 3aBUCUT
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OEeNCTBUTENIbHOCTb UM HeAeNCTBUTENbHOCTL 3a-
BeLaHuA.

Bonpoc o popme cocTaBneHMs 3aBeLLLAHMA AB-
NIAETCA KpalHe BaXKHbIM, T.K. OT COB0AEHUA UK
HecobtofeHMA YCTaHOBAEHHOM GOPMbI 3aBUCUT
OEeNCTBUTENIbHOCTb UM HeAeNCTBUTENbHOCTL 3a-
BelaHuA.

KoHeuyHo, TpaguLMOHHbIe B3rMA4bl BCe elle
npeobnagatoT B 3aKOHOAATeNbCTBE U cyaebHOoM
npakTMKe 6onblMHCTBA rocygapcte CHI (Pe-
cnybnuka KasaxcTtaH, YKpauHa, Poccuiickas ®e-
aepaumsa, Kbeiproisckas Pecnybanka, Pecnybnuka
Benapycb, Pecnybnuka YsbekucraH, Pecnybamnka
TaaKMKUCTaH).

3aBeLaHne gOMKHO OblTb COCTaB/IEHO B MUCH-
MeHHOW hopme M HoTapuaibHO 3aBEPEHO C YKa-
3aHMEM MecTa, 4aTbl U BPEMEHMW €ro COCTaB/IEHMS
M nognucaHo cobCTBEHHOPYYHO 3aBeLlaTesem.
Hapnexale coCTaBNeHHbIM 3aBeLllaHMeM ABASA-
eTcs HoTapuanbHO YAOCTOBEPEHHbIE 3aBeLLaHNS
W 3aBellaHuA, NpupaBHeHHble [3] K HoTapuaibHO
yAocToBepeHHbIM. TaK, ecau 3aBeLLaTenb No npu-
YMHE MHBANMAHOCTM, 60/NIe3HM WM HerpamoT-
HOCTM He MOMKeT COOCTBEHHOPYYHO MOAMMCaTb
3aBellaHMe, OHO MOXKeT no ero npocbbe 6biTh
noanucaHo B NPUCYTCTBMWU HOTapuyca MAU UHO-
ro nLa, yA0CTOBEPAIOLLEro 3aBeLlaHme, 4pyrum
rpaxaaHMHOM C yKasaHWeM NPUYMH, MO KOTOPbIM
3aBeLLaTesib He MOr COBCTBEHHOPYYHO NoAanucaTb
3aBelaHue (ct. 1050 K PK).

B Poccuu K HOTapuanbHO 3aBepeHHbIM 3aBe-
LWaHWAM NpupaBHMUBAOTCA: 1) 3aBeLLaHUA TPaxK-
AaH, HaXoAALWMXCA Ha ieyeHUn B 6ONbHULAX, TO-
CnUTanax, ApPYrmx MeguMUMHCKUMX OpraHu3aumsx
B CTaLUMOHApPHbIX YCAOBUAX MAM MPOXKMBAIOLLUX
B AOMax npecTapenbix U WMHBAAWAOB, YAOCTO-
BEPEHHbIE [MaBHbIMM BpayamMu, WX 3amecTuTe-
NAMU N0 MeAMUMHCKOM YacTU UAN OEKYPHbIMU
Bpayamu 3TMX BONbHWUL, rocnuTanen u [pyrux
MeANLMHCKNX OpPraHn3aLmii, a Tak:Ke HadaNbHU-
Kamu rocnutanen, AMPEKTOPaMnU AN TNaBHbIMU
BpaYyamu JOMOB /1A NpecTapesbiX U UHBANNAOB;
2) 3aBelllaHMA TpakaaH, HaxoAsLWMXca BO Bpe-
Ms MNaaBaHMA Ha Cygax, NnaBalowWwmMx nog rocy-
OAPCTBCHHbIM dnarom Poccuiickoin ®epepaunu,
YAOCTOBEpPEHHbIE KanuTaHamMu 3Tux cygos; 3)
3aBellaHuA rpaxkaaH, Haxo4saWMmMXcs B pa3Benoy-
HbIX, aQPKTUYECKUX, aHTAPKTUYECKUX AN APYrUX
NoAob6HbIX 3KCneguMuMaX, YAOCTOBEPEHHble Ha-
YaJibHMKaMM 3TUX IKCMeAMUMN, POCCUMCKUX aH-
TAPKTUYECKUX CTAHUWMIM UM CE30HHbIX NO/EBbIX
6a3; 4) 3aBelllaHMA BOEHHOCAYXKALUUX, a B MyHKTax
OVCNOKALMN BOMHCKMX YacTel, rae HeT HoTapuy-
COB, TaKKe 3aBelaHna paboTaloLWmMx B 3TUX Ya-
CTAX FPa*KAAHCKUX /UL, YIEHOB UX CEMEN U une-
HOB CEMEN BOEHHOC/YKaLLWX, YA0CTOBEPEHHbIE
KOMaHAMpamM BOMHCKUX YacTel, 5) 3aBellaHus
rpaxkaaH, Haxo4AWMXCA B MecTax JMLWEHNs CBO-
604bl, yAOCTOBEPEHHbIE HaYaNbHUKAMU MECT K-

WweHunaA ceoboabl (cT. 1127 MNparkaaHCKOro KofeKca
Poccuiickoit Pepepaunn - nanee MK PO) [5].

YcTHasa popma 3aBelLaHMA HEM3BECTHA KaK Ka-
3aXCTaHCKOMY 3aKOHOAAaTeNbCTBY, TaK M 6O/bLUNH-
ctBy cTpaH CHI, npu 3TOM OHa 3aKOHOAATeNbHO
3aKpensieHa B page CTpaH AaNbHero 3apybexbs,
TaKMX Kak KuTalckaa HapogHas pecnyb6auka,
LLsenuapckana KoHdepepaumna, PepepatvBHas
Pecnybnunka lepmaHua, BeHrpua, U3paunb, Pe-
cnybaunka Monblwa n HekoTopble wTaTbl CLUA [6].

AHann3 3aKoHoAaTenbCTBa O HAcnef0BaHMU
yKa3aHHbIX CTPaH NO3BO/IM BbIBECTU 06LLMeE AaA
3TUX CTPaH XapaKTepHble YCN0BUA NPUMEHEHUA
YyCTHOM $opMmbl, Takue Kak 1) obasaTenbHoe Ha-
inyme ypesBblyalHbIX 06CTOATENLCTB; 2) NPUCYT-
CTBME cBMAeTeNel; 3) HeBO3MOXKHOCTb COCTaB/le-
HWsA 3aBeLLLaHWNA Y HOTAapUyca; 4) KPAaTKOCPOUYHOCTb
TAaKoro BMAA 3aBellaHuA; 5) npu npekpaweHnn
ypesBblYyalHbIX OOCTOATE/IbCTB HEOOXOAMMOCTb
COCTaBNEHUA 3aBeLLaHnA B TpaguLUMoHHOM dop-
Mme.

MpaBonpumeHuTENIbHAA NpPaKTUKa NpUMeHe-
HMA YCTHON GOpPMbI 3aBeLlaHMA B 3TUX CTpaHax
MOKa3sblBaeT AOCTAaTOYHY 3PPEKTUBHOCTb 3TOM
bOpMbl, NOCKONBbKY OHA YYMUTbIBAET BCE BO3MOMK-
Hble 0cobble M ypes3BblyaliHble 0O6CTOATENbCTBA
[7].

MparkgaHCKMi KogeKe Poccuinckol Peaepaumm
[OMNyCcKaeT COCTaBNeHWe 3aBellaHuA B 4pes3Bbl-
YalHbIX 06CTOATENbCTBAX, NPaBAa, B OTANYME OT
BbllLE PAaCCMOTPEHHbIX CTPaH TO/IbKO B MPOCTOM
nucemeHHor dopme (ct. 1129 TK PD). AHanus
[AHHON HOPMbl NO3BOAAET OTMETUTb, YTO pPOC-
CUMCKKUIN 3aKOHOZATENb B LeNAX CBEAEHUA K MU-
HMMYMY BO3MOKHOCTWN HapyLUEHUA HPaB Hacnes-
HMKOB 0YEePTUA KPYr YCA0BUIA, HOBXOAUMBIX A4
NPW3HAHUA AAaHHOTO 3aBellaHus: 1) yrposa Kus-
HW; 2) HEBO3MOXHOCTb COBEPLUUTb 3aBelLaHNe B
npeaycMOTPeEHHbIX 3aKoHogaTenbcteom PP dop-
max (n.1ct. 1129 K P®). 3acny:KnMBaeT BHUMaHUA
TOT PaKT, YTo HopMbl K PD He cogep:KaT ToUHOro
onpeaeneHna «4pesBblu4alHbIX 06CTOATENLCTBY,
npu Kotopbix [6, C.165] »M3HK HacnegopaTens
yrpoasna onacHocTb; 3) cobBCTBEHHOPYYHO Ha-
Nn1caHHoe M MnoAnucaHHoe 3asellaHue; 4) npu-
CYTCTBME ABYX cBUAeTenew; 5) coBmecTHble 3a-
BellLaHMA CynpyroB He MoryT BbiTb COBEpLUEHbI B
ypesBblyalHbIXx 0bcToATENbCTBAX. HecobnogeHme
3TOro TpeboBaHWA BNEYET HEAENCTBUTENBHOCTb
YKa3aHHbIX 3aBelaHnit (n.4 ct. 1129 MK Pd).

MpoBoaAa aHanW3 AaHHOM HOPMbI, XOTeNoCb
6bl 06PaTUTb BHMMaHMeE Ha TOT ¢aKT, yTo cT. 1127
K PO He comepKWUT yKasaHUA Ha MAEeHTUPU-
KaLWIo INYHOCTU cBuaeTenen. CBuaetenamm mo-
ryT 6bITb TONbKO /INLA, COOTBETCTBYOLLME N.2 CT.
1124 TK P®, cooTBETCTBEHHO BO3HMKAET BOMPOC:
€C/IN B MOMEHT BO3HUKHOBEHMSA YPEe3BbI4ANHOTO
obcToATeNbCTBA BMeECTe C 3aBellatenem byayt
HAaxo4MTbCA MANIONeTHWe, HerpamoTHble nnbo
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noTeHuManbHble HacnegHMKK, TO 3TO ByAeT OCHO-
BaHMEM NPU3HAHWA 3aBELLAHUA HeaeNCTBUTENb-
HbIM?

B HacToslee Bpema oTmeyvaeTca HebosblLoe
KONIMYECTBO 3aBelaHui M cygebHon npaKkTu-
KM B OTHOLUEHMW [0Ka3aTeNbCTBA BOAM B Ypes-
BblYaliHbIX c/1y4asnx [8].

YTO KacaeTcs COCTaB/lIEHMA 3aBeLLAHMA B Ypes-
BblYaliHbIX 0b6cTOATENbCTBAX B Pecnybnnke Kasax-
CTaH, TO B Ka3axCTaHCKOW lOpUAMYECKOW nuTepa-
TYpP€e YyKasbIlBaeTCcA Ha Majylo aKTyanbHOCTb BBe-
OEeHWA JaHHON HOPMbI, 3TO CBS3bIBAETCA C MasoM
BEPOATHOCTbIO HACTYN/IEHUSA CTUXUNHBIX 6eaCcTBUIA
N BeAeHMA BoeHHbIx aenctenii [9, C. 142].

MogenbHblii 3akoH «O npaBe Hac/ie40BaHUA»
(nanee - M3 O npaBe Hac/neg0BaHMA) peKOMeHAY-
€T B NepCcrneKTMBe 3aKOHOAATENAM CTPAH - y4acT-
HuL CHI BBECTU B HAUMOHabHble 3aKOHOAATE b-
CTBA O HacNefoBaHUM HOPMY, O BO3MOMKHOCTM
COCTaBNATb 3aBeLWaHWe B NPOCTOM NMUCbMEHHOM
dopMe 1 TO/IbKO N0 YCMOTPEHMIO 3aBeLLaTesa Ho-
TapuanbHO ya0CTOBEPATL 3aBelaHme (cT. 12 M3
O npaBse HacnegoBaHus) [1].

TaK»Ke HOBENJION CAYXKUT Hopma cT. 15 M3 O
npaBe Hac/neA0BaHMA, PeEryanpytoLLan coctasne-
HWe 3aBeLaHUA rpaXKAaHWHOM C OFpaHUYeHHbI-
MM BO3MOXKHOCTAMM.

CBoeobpasHbli BWA 3aBewaTesbHOro pac-
NMOPAXKEHUA B OTHOLWIEHMU AEHEXHbIX CPeacTs,
Haxo4AWMXCA Ha BaHKOBCKOM cuyeTe rpaaaHu-
Ha 3aKpenieH B rpaxAaHCKMX Kogekcax Poccuu,
benopyccum 1 YKpauHbl B KauvectBe npumepa
MOHO npmuBecTn Hopmy cT. 1128 TK P®, B cooT-
BETCTBMM C KOTOPOI 3aBeLLaTeNbHOE pacnopaKe-
HWe MpaBaMW Ha [EHEeXHble cpeacTBa B HGaHKe
OO/MKHO ObITb COBCTBEHHOPYYHO MOAMMUCAHO 3a-
BELLATENIEM C YKa3aHMEM AaTbl €ro COCTaBAEHUA
N yOOCTOBEPEHO CAyalmm 6aHKa, MmerLwmm
NpPaBo NPUHUMATb K UICMOJIHEHUIO PACMOPANKEHUA
KNMEHTA B OTHOLLEHMW CPEeACTB Ha ero cyeTe.

3aKoH O Hac/nefoBaHUM ICTOHUKM Mpesycma-
TpUBAEeT TaKoOM BWUA 3aBELLAHUA, KaK AOMallHee
3aBelaHue (cT.20 3aKoHa 0 HacnefoBaHUM ICTo-
HuuM) [10]. JomallHee 3aBellaHMe AO/XKHO ObiTb
HanMcaHo M nognucaHo cobcTBeHHOPYYHO. CpoK
OeNcTBMA AOMalLHero 3aBellaHusa coctasaseTt 6
mecsues.

HacnepctseHHoe npaBo KasaxctaHa, Kblp-
rbi3cTaHa, Y3bekucraHa, Poccuu, YkpauHbl 1 be-
flopyccuMm npepycMmaTpmMBaeT BO3MOMKHOCTb CO-
CTaB/IeHMA 3aKPbITbiIX (CEKPETHbIX) 3aBeLLaHUM.
TonKOBbINM CIOBApPb PYCCKOro A3blKa AaeT caeayto-
lee onpegeneHMe 3TUM MOHATUAM. 3aKpbITbli
- HeOOoCTYMHbIM ANA MOCTOPOHHMX, MpeAHasHa-
YyeHHbIM He ans Bcex [11, C.209]. CekpeTHbIN - co-
AeprKalmiica B TailHe, He cooblaemblit g4pyrum
[11, C.709].

B otanume ot K Poccum, TK YkpauHbl u TK
benopyccuun, roe 3akoHoaaTeNb HOPMbI, Npea-

yCMaTpuBatolWne BO3MOXHOCTb COCTaBNeHUA
3aKpPbITbIX U CEKPETHbIX 3aBelaHnii obopmMmun
B OTAe/NIbHble CTaTbW, HOPMbl O CEKPETHbIX 3aBe-
waHmAx B MK KasaxctaHa, B [K KbiprbizctaHa, B K
Y36eKucTaHa HalM CBOe OTPakeHWe B CTaTbe,
NOCBALWEHHOMW HOTAapUaNbHOMY YA0CTOBEPEHMIO
3aBeLaHus.

CornacHo n.4 ct. 1051 lNparkgaHCKoro Kogekca
Pecny6aunkn KasaxctaH 3aBeLuaTesb Mo KeaaHuto
yLO0CTOBEpPAET CBOE 3aBelllaHWe y HoTapuyca bes
03HAaKOMJIEHUA C ero COAEep*KaHnem (cekpeTHoe
3aBellaHme). AHaNOTMYHbIe HOPMbl UMEIT MeCTo
B parkgaHcKkom Koaekce Pecnyb6amku Kbiprbis-
cTaH (cT. 1132 TK KP) [12], B lpaxKAaHCKOM KOLeK-
ce Pecnybnukn Ysbekucran (ct. 1125 MK PY) [13]
n B MpakgaHCKOM KogeKkce YKpauHbl (cT. 1249)
[14].

lpaxpaHCKoe 3aKoHOAATeNbCTBO Pecnybankum
Benapyco (n. 1 cT. 1046 K BP) [15] u Poccuiickoi
depepaumm (n.1cr. 1126 MK PP) TaKkKe gonyckatoT
NpaBO COBEPLUNTL 3aBELLaHNE, He NMPeaoCTaBaAn
npu 3TOM APYrMM NNLAM, B TOM YMUC/Ie HOTapuy-
CY, BO3MOXHOCTM 03HAaKOMUTbLCA C €ro coaepa-
HMeM. Takoe 3aBeLlaHMe Ha3blBAaeTCA «3aKpbIToe
3aBelaHune».

Paccmotpum TpeboBaHWA, KoTOpble ABASA-
IoTCA OBWMMKM ANA BCEX BblenepevmncaeHHblx
cTpaH: 1) cobcTBEHHOPYYHO HAMWUCAHHBIM U Noa-
MUCaHHbINA AOKYMEHT; 2) JOKYMEHT NpU ABYX CBU-
OeTenAx 3aknemBaeTcA B KOHBEPT, Ha KOTOpPOM
OHUW CTaBAT CBOM nognucu; 3) ganee KOHBepT
noanucbiBaeTca CBUAETENAMM U 3aneyaTbiBaeTca
B 4PYroi KOHBEPT, Ha KOTOPOM HOTAPUYC YYMHAET
YAOCTOBEPUTENbHYIO MOAMNUCH.

AHanu3 HOpM BbILEYNOMAHYTbIX CTPaH NOKa-
3bIBaAET, YTO HECMOTPA Ha pasHble Ha3BaHuA (3a-
KPbITOE, CEKPETHOE) 3aKOHOAATE b LWECTU CTPaH
npeaycmaTpmsBaeT TOXAECTBEHHOe noHATue. Ha
Hal B3rNAf4, 3aKpblToe (cekpeTHoe) 3aBellaHue
- 3T0 3aBellaHne 6e3 BO3MOMXKHOCTM O3HaKoOMAe-
HUA C ero CoAep’KaHMeM KaK HOoTapuycy, Tak U1
APYrMM nnuam.

B Lenax makcMmanbHOM rapMOHM3aLLMK 3aKo-
HOAaTeNbCTBa Ha MOCTCOBETCKOM MPOCTPAHCTBE
M3 O npaBe HacnegoBaHus [1] pekomeHayeT
yHudMUMPOBaHHOE MNOHATUE «TallHOe 3aBella-
HWe», NoA KOTOPbIM NMOHMMAETCA NPaBO 3aBeLla-
TeNA COBepLUTb 3aBelLaHne 6e3 03HaKoOMAEHUs
C ero cogeprkaHvem Apyrux Aul, B TOM 4yucine u
UL, yaocToBepsoLmx 3asewaHune (ct. 16 M3 O
npase Hac/ne0BaHWUM).

OAHUM U3 NPOABAEHUI NPUHLMNA IMYHOCTHO-
ro xapaKtepa 3aBellaHuA ABNAETCA 3aKpenieHme
B [paxkgaHcKoM Kogekce Pecnybinku KasaxcraH,
TaK 1 B BONbLINMHCTBE HALMOHA/bHbIX aKTOB O Ha-
cnefoBaHUM HOPMbl O TOM, YTO 3aBellaHWe co-
BEpPLUAETCA IMYHO M COBEpPLUEHME 3aBeLLaHNA Ye-
pes npeactaBuTens He gonyckaetca (n. 3 ct. 1046
'K Pecnybanku KasaxcraH; cT. 15 Bonrapckoro 3a-
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KOHa o HacnegoBaHuu [16]; n.2 cT. 1127 TK Kbip-
rbi3ctaHa; n.4 ct. 1040 MK Pecnybauvku Benapyco;
n.2 ct. 19 3aKoHa 0 Hac/nenoBaHUM ICTOHMK; N.2
cT. 1150 MparkaaHcKkoro kogekca Pecnybamku Taa-
UKuMcTaH [17], ct. 1120 lpaskgaHCKoro Kogekca
Pecnybnunkn Y3bekucran). 3To UCXoauT uU3 Heob-
XOAMMOCTM MAKCMManbHO TOYHOTO BblpaKeHus
HenocpeACTBEHHO BOJIM 3aBELLATENS, HE MCKaXKas
ee AOMbICNaMU NPeACTaBUTENA U UCKAKOYan BO3-
MOXHOCTb MpeacTaBuTeNA 310ynoTpebuTb CBOU-
MW MOJTHOMOUYUSIMMU.

OAHUM M3 camblx 0bCyKaaemMblXx HOBOBBeAE-
HWI B chepe HacneaCTBEHHOMO 3aKOHOAATENLCTBA
Poccuiickon ®epepaumm aaseTca BKAOYEHUE B
MparKAaHCKMN KogeKkc PO HOpmbl O COBMECTHOM
3aBellaHum [18].

CoBmMecCTHOe 3aBelllaHMe Cynpyros npeacTas-
naet coboi AOKYMEHT, 0COBEHHOCTbIO KOTOPOro
MO CPABHEHMIO C «TPAAULMOHHBIMU» 3aBELLAHUA-
MW IBNSETCA TO, YTO HOTapPWa/IbHO YA40CTOBEPEH-
Hoe 3aBeLllaHune A0/IKHO BbITb HanNucaHo 3aBelLla-
TeNemM UAM 3anucaHo C ero c/IoB HOTapuycom, a
COBMECTHOE 3aBeLlaHune Cynpyros A0MKHO bbiTb
nepegaHo HoTapuycy oboumu cynpyramu Wau
3aMMcaHo C UX C/I0B HOTAPWYCOM B MPUCYTCTBUM
oboux cynpyros (n.1 ct. 1125 K P®). B YKkpanHe
Cynpyru MMelT MnpaBO COCTaBUTb COBMECTHOEe
3aBelllaHe OTHOCUTE/IbHO MMYLLECTBA, KOTopoe
NPUHAZNEXUT MM Ha npaBe obwel coBmecT-
Hol cobctBeHHOCTM (n.1 cT. 1243 TK YKpauHbl).
B lepmaHnM coBmecTHOe 3aBellaHMe COCTaBAA-
eTCA KaKkAblM M3 Cynpyros CamocToATe/IbHO, Mo-
3BOJIAET Ka)KAOMY M3 CYMpyros pacrnopaKaTbes
CBOMM MMYLLLECTBOM B OAHOCTOPOHHEM MopAgKe
n obbeanHAETCA B eAMHbIA JOKYMEHT, Koraa cy-
LLLeCTBYET SIBHO BblpayKeHHasa BO/s HaciepoaaTe-
Neli 06 ycTaHOBNEHUM eaAnHOro nopaaka [19].

C Touku 3peHuna T.1O. Tonybesoit, M.A. AdaHa-
CbeBa BO3MOKHOCTb COCTaB/IeHUA COBMECTHOIo
3aBelllaHuA 3HaYuTeNnbHO obneryaet npoueaypy
HacnenoBaHMA, €CIN paHee y HoTapuyca OTKPbI-
Ba/IOCb ABa CAMOCTOATE/IbHbIX AeNa U HacneaHu-
Kam MpUXOAMI0Ch NPOXOANUTb Npoueaypy Hacae-
0O0BaHUA ABaXKAabl (OTAENbHO NO KaxKAoMy 3aBe-
LLLIaHWIO), TO Tenepb 3Ta npoueaypa NPoOUCXoauT
TONIbKO OoAMH pa3 [20]. MpoTUBONONOXKHYO MNo-
3mumio 3aHMmaeT H.HO. Paccka3oBa, NO MHEHWIO
KOTOpOM npu ByKBaJIbHOM TO/IKOBaHUM cT. 1118
K P® moXKHO NpennonoxKuTb, YTO B CUY 3aBe-
LWaHMA BCE MMYLLECTBO CYMpPYyroB Hacaeayetcs
[2]. Mo ee MHeHUIO, CMEPTb OA4HOIO U3 Cynpyros
ABNSAETCA topuanYeckMm pakTom, B CUNY KOTO-
pOro MMyLLECTBO MNEperKMBLUEro cynpyra nepe-
XOAUT B HAacNeACTBEHHYIO Maccy HacneaoaaTens
M Noa4YMHAETCA HOpMamM O HacnegoBaHuu [2],
T.e. HacnegoBaHME BO3MOMXKHO NOC/E KUBYLLEro?
B 3aK/loueHMe aBTOp MNPUXOAMUT K BbIBOAY , YTO
«NPUMEHEHNE HOPM O COBMECTHbIX 3aBeLLaHMAX
HEBO3MOKHO 10 BHECEHMA B 3aKOH U3MEHEHUN,

COAEPIKALLMX ACHBIN OTBET Ha NOCTAB/IEHHbIN BO-
npoc» [2].

B lepmaHmn 3akntoueHMe COBMECTHbIX 3aBe-
WaHMM CynpyroB NpUMMeEHseTca AaBHO M NOJb-
3yeTcs CNpPocoM, TaK Kak 57 % ot obuero yncna
pacnops)eHun B CAyvyae CMepTU npuxoamuTcA
Ha COBMECTHOe BoJiensbsiBaeHue cynpyros [19].
HopMbl MHCTUTYTa COBMECTHOrO 3aBeLaHuA cy-
npyros gecTaytoT ¢ 2004 roga n B YKpaunHe.

B cooTtBeTcTBMM €O cTaTbel 2265 [epmaHCKo-
ro rpaxkAaHcKoro ynoxeHus (ganee — ITY), n.4
CcT.1118 TK P® n n. 1 c1. 1243 TK YKpanHbl TONbKO
Cynpyru MOryT COCTaBWUTb COBMECTHOE 3aBella-
HUWe, YTO ABAAETCA 0bLWMM ANA NPABOBbLIX CUCTEM
paccmaTpmBaembix rocygapcts. Ecam B Pepepa-
TMBHOM Pecnybnnke lepmaHua coBmecTHble 3a-
BELLAHMA CYNnpyroB MoryT 6biTb 3aK/tOUYEHbl Kak
B HOTApManbHOM, TaK U B MNPOCTON NMUCbMEHHOM
¢dopme, T0 B cootBeTcTBMM € N.1 cT. 1125 TK PO
OHM MOTYT ObITb 3aK/OYEHbI TOJILKO B HOTapu-
anbHoI ¢dopme. YTO KacaeTca COCTABNEHUA CO-
BMECTHOrO 3aBeLllaHMA CynpyrosB Ha TepputTopum
YKpauHbl, TO NPAMOro yKasaHuA Ha popmy 3a-
KaodeHua B N. 1 cT. 1243 TK YKpaunHbl He npea-
YCMOTPEHO, MMEEeTCA TOIbKO YKa3aHMe Ha NpaBo
Cynpyros coctaBuTb obliee 3aBellaHWe NULWb B
OTHOLWIEHUM MMYLLECTBA, MPUHASAEKALWEro um
Ha npase obLen coBMecTHOM cobecTBeHHOCTH. Mo
MHeHMIo HoTapuyca r. Cesactonona Onbru Kanex-
KOBMY, OAHMM 13 NPOHSEMHbIX BONPOCOB ABAAET-
€S BONPOC O perucrTpaumm npaB Ha HeaBUKMMOE
MMYLLECTBO, ABAAOLLEecA MpeameToM 3aBella-
HWA Cynpyros, T.K. HOPMATUBHO-NPABOBbIE AKTbI
YKpauHbl HE pernameHTUpPYoT NoOpPAAOK nepexo-
Aa npaBa cobcTBeHHOCTH [22].

Mpw BbIbOpE cynpyramu Ha Tepputopumn lep-
MaHUM HoTapuanbHOM Gopmbl TpebyeTca NpucyT-
cTBMe 0bouMX 3aBellaTenelt nNpu HoTapuaibHOM
YAOCTOBEPEHUN TAKOro 3aBellaHuA, Npu 3TOM
OOMH U3 CYNpPYros COCTaBAAET OT PYKU AOKYMEHT
W NoAnUCbIBaeT ero, a APYrow cynpyr cTaBuT
TO/IbKO CBOO MOAMMUCH C YKa3aHWeM AaTbl U MecTa
cosepuieHua (§2267 ITY). B Poccun peiictayioT
cnefyolLme npasBuaa: cynpyru COBMeCTHO nepe-
[At0T HOTapUyCy COCTAaBAEHHbIN JOKYMEHT nnbo
HOTapWUYC C UX C/I0B U B X NPUCYTCTBMM COCTaBNA-
eT 3asellaHne. OgHUM 13 06a3aTeNbHbIX YCNOBUIA
ABNAETCA NpoBeAeHMe HOTapUycom BuaeodpmrKca-
UMM Npoueaypbl COCTaBNeHMA COBMECTHOIO 3aBe-
LLAHMA CYynpyros, O4HAKO CynpyrM MoryT BbICKa-
3aTb NPOTMB 3TOro Bo3parkeHusa (cT. 1125 MK PO).

C pacnpoctpaHeHnem COVID-19 BO mHOrmx
CTpaHax npowusowna TpaHcPopmaLmMa SKOHOMMU-
YECKOM M COLMANbHOM KU3HWU W, KaK CNeacTBue,
BHeApeHue UMPPOBbIX TEXHONOTUI HabupaeT
060pOTbI B Pa3NnyHbIx chepax *KusHu. OgHUM 13
OMNCKYCCMOHHbIX BONPOCOB B YC/IOBUAX NaHAEMMUU
KOPOHaBMPYCHOM MHEKLMM, Ha Haw B3rA4,
ABNAETCA BOMPOC O COCTaB/EHWWN 3aBeLLAHUA B
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3NEeKTPOHHON dopme B MOMEHT BHE3aMHOro 3a-
6oneBaHNA N pPeE3KOro yXyAleHuUA 340pOBbA
rpaxkgaHMHa Y HEBO3MOXHOCTM COCTaBUTb 3aBe-
LLlaHMe B HOTapuasbHO yaoCToBEpeHHON dopMme.
B BeK LUMdpPOBbIX TEXHONOMMIN, KOTAA NPaKTUYECKU
Kakaa cemba MMeeT AOMa KOMMbIOTEPbI, NAaH-
weTbl, MObWAbHbIE TenedoHbl ¢ ZOCTYNOM K CeTU
NHTepHeT, He BbI3bIBaEeT C/IOXKHOCTU COCTAaBAEHUNE
3aBellaHua, Tem 6onee, yto n.1 ct. 1051 I'K PK go-
MycKaeT MCMNonb30BaHME OBLLENPUHATLIX TEXHU-
YeCKUX CPeacTB, TAKMX KaK MULYLLAA MALUMHKA,
NMepcoHasibHbIM KomMbloTep M T.4. lparKaaHuH
MOXeT COCTaBUTb 3aBellaHWe W OTMPaBUTb ero
HoTapuycy nocpeacTsom npuaoxkeHna WhatsApp
N NoATBEPANTb CBOE BONEU3bABNEHME B dopme
BMAeO3anucK, rae byaet YeTKo BUAHA JIMYHOCTb

3aBeLLaTena U To COCTOAHME, B KOTOPOM Haxo4uT-
CA 3aBeLaTenb.

Pestomupya npoBeaeHHOe uMccnenoBaHue,
MOXHO OTMeTUTb, YTo cTpaHbl CHI u pag gpyrmx
CTpaH MMpa B OCHOBHOM MMeT 06Lime noaxo-
Obl K PerysiMpoBaHUIO NPaBOBbIX BOMPOCOB Ha-
CNefoBaHUA MO 3aBelaHuio B LeoM U dopm
3aBellaHMA B YaCTHOCTU. BmecTe ¢ TeM MOXHO
KOHCTaTMPOBATb, YTO HECMOTPA Ha NpeaocTaBe-
HWe 3aKoHoaaTenem 6onbLioro Bbibopa popm 3a-
BewaHna ana 6onee apdeKTMBHOrO ynpasaeHus
CBOMM MMYLLLECTBOM HOTapMasibHO YAOCTOBEPEH-
Hoe 3aBellaHWe MPOoAO/KaeT OCTaBaTbCA CaMOM
BOCTpeboBaHHOM ¢GOPMON Yy rpaxaaH pasHbIX
CTpaH.
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