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Annotation

In the presented abstract of the article, the author examines the problems of improving a legal
framework for a corporate structure; the main article was published by the European Academy of
Sciences and Research in Proceedings and is available at the link. The author notes that according to
best international practice and Kazakhstan legislation, the correct corporate structure is one of the key
elements of an effective corporate governance system. Drawing attention to the fact that a dualistic
model of corporate structure operates in the Republic of Kazakhstan, the author notes that this largely
determines the level and quality of legal guarantees, as well as the degree of protection of the rights
of members of commercial corporations, company creditors, investors and other interested parties.
Attention is drawn to the imperative nature of regulation of the corporate structure, which does not
allow contractual regulation of these issues by the participants (shareholders) of the company. In this
regard, the author concludes that the modernization of corporate legislation in Kazakhstan should not
begin with fragmentary changes, but should take into account the peculiarities of the national legal
system (as well as the Civil Code).
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KA3AKCTAH: KOPMOPATUBTIK K¥Pbl/IbIMHbIH K¥KbIKTbIK HEFI3IH XETINAIPY

AHpaTtna

¥YCbIHbINFAaH MaKana Te3ncCiHAe aBTOP KOPMOPATUBTIK KYPbIJIbIMHbIH KYKbIKTbIK HEFi34epiH KeTinaipy
macenenepiH Kapactblpagbl. Herisri makanaHbl EyponanbiK fblibiMAap XaHe 3epTTeyanep akaLeMuACh!
MMHaKTa Kapusanagpbl XKaHe cinTeme GOMbIHLIA KON KeTimai. ABTOP Y34iK XanblKkapanblk Taxipubere
JKOHE Ka3aKCTaHAbIK 3aHHamafa CaMKec AypbiC KOPMOPATMBTIK KypPbIbIM TUIMZI KOPNOpPaTUBTIK
6ackapy XKyMeciHiH Heri3ri anemeHTTepiHiH 6ipi 60nbIN TabblAaTbiHbIH aTan eTTi. KasakcTaH Pecny6au-
KacblHAa KOPMOPATMBTIK KYPbIIbIMHbIH AYaAUCTIK MOLENI KYMbIC iCTEMTIHIHE Ha3ap ayaapa OTbIpbin,
aBTop Oyn HerisiHeH KYKbIKTbIK KenifgiktepaiH, AeHreri mMeH canacbliH, COHZAn-aK KOMMepPUMANbIK
Kopnopauusnap mylwenepiHiH, KOMMNaHUAHbIH, KpeauTop/iapbl, MHBECTOP/Aapbl KaHe Oacka Aa
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MYAOeNi TYnFanapaplH, KYKbIKTapblHbIH, KOpFany A2peXKeciH aHbIKTaMTbiHbIH aTan KepceTedi. Kofam
MyLuenepi (akuMoHepaepiHiH) ocbl Macenenepai WapTTbiK PeTTeyiHe Ko 6epMelTiH KopnopaTUBTIK
KYPbI/IbIMHbIH, PETTeNYiHiH, UMNepaTUBTI cunaTtbiHa Hasap ayaapblaagbl. OcbifaH 6alnaHbICTbI aBTOP
KasaKcTaHaafbl KOPNOPaTMBTIK 3aHHAMaHbl XaHFbIpTyabl H6esWweKkTen e3repTyaeH 6bactaman, YATTbIK,
KYKbIKTbIK KYyMeHiH (COHbIH iWwiHae A3amaTTblK KOLEKCTIH) epeKLlenikTepiH eckepy KaXKeT aOereH
TYKbIPbIM »Kacanabl.

TyiiHpi cespep: a3amaTTbiK 3aHHaMa, KOpPMOpaTMBTIK GacKapy, *KEKe KYKbIKTbIK KaTblHAcTap,
YKAHFbIPTY, KYKbIKTbIK MapTebe, KYKbIKTbIK *KYNe, KOpnopaTUBTIK KYPbl/bIM, KYKbIKTap MeH MiHAETTep,
KYKbIKTbIK Keningikrep, Keninaikrep, nHsectopnap.
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KA3AXCTAH: COBEPLUEHCTBOBAHUE NPABOBOW BA3bl KOPMOPATUBHOM CTPYKTYPbI

AHHOTauuA

B npeactaBneHHOM Te3unce CTaTbM aBTOPOM PacCMOTPeEHbI MPobaemMbl COBEPLIEHCTBOBaHMA NPaBo-
BOM 6a3bl KOPNOPATMBHOM CTPYKTYPbI, OCHOBHAA CTaTbsl onybinKoBaHa EBponeiickoin akagemmuen Hayk
N nccnenoBaHnini B8 COOPHMKM M AOCTYMHA NO CCbl/IKe. ABTOP OTMEYAET, YTO COMMACHO ydLlen Mexay-
HapOAHOM MpPAKTUKE U Ka3aXCTaHCKOMY 3aKOHOAATeNbCTBY, NPaBW/IbHAA KOPNOPATMBHAA CTPYKTypa
ABNAETCA OAHUM M3 KNHOYEBbIX 3/1eMEHTOB 3G EKTUBHON CUCTEMbI KOPMOPATUBHOTO yrpasaeHua. 06-
pallas BHUMaHWe Ha To, 4To B Pecnybanke KasaxctaH AelCTBYeT AyanucTUyeckana Moaesb Kopnopa-
TUBHOM CTPYKTYPbl, aBTOP OTMEYAET, YTO 3TO BO MHOIOM onpeaenfeT YPOBEHb M KayecTBO NPaBOBbIX
rapaHTWUii, a TaKKe CTeneHb 3allMTbl NPaB Y1€HOB KOMMEPYECKMX KOPNOpaLMii, KpeaANTOPOB KomMa-
HWIM, MHBECTOPOB M APYrMX 3aMHTEPECOBaHHbIX CTOPOH. ObpallaeTca BHUMaHME Ha MMMepaTUBHbIN
XapaKTep perysiMpoBaHUsA KOPNOPaTUBHOWM CTPYKTYPbl, KOTOPbIA He AOMYyCKAaeT AOTOBOPHOIO peryaun-
POBaHMA 3TUX BONPOCOB y4aCTHUKaMM (aKLMOHepamMum) obLLecTBa. B cBA3M € 3TUM aBOp AeNaeT BbIBOA,
YTO MOAEPHM3ALMNIO KOPNOPATUBHOIO 3aKOHOAATENLCTBA Ka3axcTaHa cnefyeT HaunHaTb He ¢ dparmeH-
TapHbIX U3MEHEHUI, @ Y4UTbIBAaTb OCOOEHHOCTU HALLMOHA/IbHOM NPaBOBOM cUCTEMbI (KaK U MparkaaH-
CKOTo KogeKca).

KntoueBble cnoBa: rparkAaHCKoe 3aKOHOAATeIbCTBO, KOPNopaTUBHOE yrpaBaeHWe, YaCTHONPaBO-
Bble OTHOLIEHWA, MOZAEepPHU3aLMA, NPAaBOBON CTaTyC, NPaBOBasA CUCTEMa, KOPNOpaTUBHAA CTPYKTYpa,
npasa M 064A3aHHOCTM, MPABOBbIE rAaPaHTUK, FAPAHTUM, UHBECTOPDI.

Kazakh legislation adopted a classic dualistic
model of corporate structure. Such a structure
is prescribed for formation in limited liability
partnerships (LLPs). Such regulation of the
corporate structure of an LLP is mandatory.
However, for years there have been LLPs whose
corporate structure does not comply (in fact,
violates) that legal requirements. Although not
a common practice, such cases are puzzling,
since both in accordance with the best practices
of corporate governance and in accordance
with Kazakhstani legislation, the responsibility
for managing a company, observing rights of its
creditors and other stakeholders lies entirely
with the company's bodies. At the same time,
depending on a corporate structure of the
company, the responsibility for observing the

rights and interests of stakeholders is distributed
differently.

The clarity of the corporate structure al-
lows investors to understand who has the right
to make corporate decisions in the company, to
represent it and interact with them. Such a clear
understanding creates appropriate conditions for
investors to make an informed decision on invest-
ing their funds in the company's capital or provid-
ing it with debt financing.

According to best international practice and
Kazakhstani legislation, a proper corporate struc-
ture is one of the key elements of an effective cor-
porate governance system. The objectivity of for-
mation of a corporate structure leads to the im-
perativeness of regulating acceptable models of a
corporate structure, including the situation when
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a national law introduces the modern approach
of mixed regulation. This largely determines the
level and quality of legal guarantees, as well as
a degree of protection of rights of members of
commercial corporations, the companies’ credi-
tors, investors and other stakeholders.

Resistance to regulate the legal status of com-
panies by mandatory provisions of national leg-
islation will cause a return to the practice of self-
regulation, which in developed jurisdictions has
long been recognized not only as ineffective, but
also harmful. The imperative nature of regulating
the corporate structure does not allow any con-
tractual regulation of these matters by members
(shareholders) of a company. The corporate struc-
ture prescribed in the law cannot be changed by a
contract between the members (shareholders).

Although the corporate law presupposes and
ensures coordination of the will of participants
in corporate relations, traditionally contractual
arrangements within the framework of these re-
lations has a very specific expression and, there-
fore, a very limited application. Corporate law
offers other mechanisms and tools for coordinat-
ing wills, i.e. the one within the framework of the
constituent assembly and the general meeting of

members of corporations, as well as within the
framework of decision-making by collegiate bod-
ies of the company. It also implies accountability,
appropriate execution of corporate decisions,
compliance with the rules established by the com-
pany’s bodies, i.e. something that does not exist
in traditional contractual relationships. The very
dynamics of corporate relations and contractual
relations fundamentally differ from each other,
and does not allow their interchangeability.

In this regard, modernization of the corporate
legislation of Kazakhstan should start not with
fragmentary changes, but peculiarities of our legal
system (as the law of the Civil Code) shall be taken
into account. Particularly, it should be legislatively
recognized that, among other types of legal rela-
tions, civil legislation specifically regulates corpo-
rate relations. In addition, the list of grounds for
the emergence, change and termination of civil
rights and obligations shall be correspondingly
expanded in the Civil Code. Besides, the existing
classifications of legal entities and their organiza-
tional and legal forms shall be changed, as well
as a number of other changes and additions at
the level of the existing Civil Code shall be intro-
duced.
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