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LEGAL NATURE OF SMART CONTRACTS
	

Annotation:
Lately, more and more attention has been paid to the phenomenon of smart-contracts (SC) in legal 

research. The SCs have already found their application in many aspects of society life and are particu-
larly common in the regulation of legal relations in the area of automated financial services, which 
may include lending, mortgages, insurance, etc., as well as in public services, including various types of 
voting, elections, document management, supply and storage. The practical dissemination of SCs is car-
ried out without a conceptual approach in the legal regulation of this object, but also without a unified 
terminology. The science begins developing approaches to study of the legal nature of SCs and offers 
options for their legal regulation have been proposed, each of those, of course, has its benefits and 
disadvantages, which is explained by the multifaceted nature of this phenomenon. First of all, it means 
a qualitatively new level of functioning of a smart-contract where the technical component overlays on 
traditional types of legal relations. Both authors of the article used scientific methods such as analysis, 
synthesis, comparison, induction and deduction. Special attention is paid to different options for under-
standing the legal nature of smart contracts, proposed by European and domestic scientists.
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Смарт келісімшарттардың құқықтық табиғаты

Аңдатпа:
Соңғы уақытта құқықтық зерттеулерде смарт келісімшарттар (СК) құбылысына көбірек на-

зар аударылуда. СК қоғам өмірінің көптеген аспектілерінде өз қолдануын тапты және әсіресе 
несие беру, ипотека, сақтандыру және т.б. қамтуы мүмкін автоматтандырылған қаржылық 
қызметтер саласындағы құқықтық қатынастарды реттеуде, сондай-ақ дауыс берудің әртүрлі 
түрлерін, сайлауды, құжат айналымын, жеткізу мен сақтауды қоса алғанда, мемлекеттік қызмет 
көрсету саласында кеңінен таралған. СК  іс жүзінде таралуы осы объектіні құқықтық реттеуге 
тұжырымдама тұрғыдан зерттеусіз, сондай-ақ бірыңғай терминологиясыз жүзеге асырылады. 
Ғылым СК  құқықтық табиғатын зерттеу тәсілдерін әзірлеуге кірісуде және олардың құқықтық рет-
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теу нұсқаларын ұсынады, олардың әрқайсысында, әрине, осы құбылыстың жан-жақтылығымен 
түсіндірілетін өз артықшылықтары мен кемшіліктері бар. Біріншіден, бұл техникалық құрамдас 
құқықтық қатынастардың дәстүрлі түрлеріне қондырылған смарт-контракт жұмысының сапа-
лы жаңа деңгейі. Мақаланың екі авторы да талдау, синтез, салыстыру, индукция және дедук-
ция сияқты ғылыми әдістерді пайдаланды. Еуропалық және отандық ғалымдар ұсынған смарт  
келісімшарттардың құқықтық табиғатын түсінудің әртүрлі нұсқаларына ерекше назар аударыла-
ды.

Түйінді сөздер: смарт келісімшарттар, заң, блокчейн, келісімшарт құқығы.
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Правовая  природа смарт-контрактов

Аннотация:
В последнее время в правовых исследованиях все больше внимания уделяется феномену 

смарт-контрактов (СК). СК уже нашли свое применение во многих аспектах жизни общества и 
особенно распространены в регулировании правоотношений в сфере автоматизированных фи-
нансовых услуг, к которым могут относиться кредитование, ипотека, страхование и т. д., а также в 
сфере государственных услуг, включая различные виды голосования, выборов, документооборо-
та, поставки и хранения. Практическое распространение СК осуществляется без концептуального 
подхода в правовом регулировании данного объекта, а также без единой терминологии. Наука 
начинает разрабатывать подходы к изучению правовой природы СД и предлагает варианты их 
правового регулирования, каждый из которых, безусловно, имеет свои преимущества и недо-
статки, что объясняется многогранностью данного явления. Прежде всего, это качественно но-
вый уровень функционирования смарт-контракта, где техническая составляющая накладывается 
на традиционные виды правоотношений. Оба автора статьи использовали такие научные мето-
ды, как анализ, синтез, сравнение, индукция и дедукция. Особое внимание уделено различным 
вариантам понимания правовой природы смарт-контрактов, предложенным европейскими и 
отечественными учеными. 

Ключевые слова: смарт-контракты, право, блокчейн, договорное право.

Introduction
There is no uniform approach to understanding 

both the nature of SCs themselves and their legal 
regulation in global practice. For example, French 
legal regulation framework does not define the 
concept of a smart contract, but this does not ex-
clude using SCs for the purposes of transactions 
entering into and fulfilment.

Definition of smart contract
There is no unified approach among French 

lawyers to the smart-contract comprehension, 
but the French legal doctrine analysis suggests 
two main approaches.  It is believed that a smart-
contract enables drafting a contract directly in 
the blockchain software with no contracts in the 
“physical world”. [Giusti].  

Advocates of the other approach argue that 
the smart-contract is not a contract, a an agree-

ment. In their view, a smart-contract is a software 
purpose of that is to automatically formalize, per-
form and terminate a contract. [Guerlin 2017, p. 
512]. 

As M. Mekki [2018, p. 410] highlights, a SC is 
not an agreement/contract but a software prod-
uct that automatize certain circumstances on the 
basis of the algorithm “if…then”. A smart-contract 
“overlaps” a traditional contract ensuring its en-
tering into, execution, and termination, i.e. it pro-
vides stewardship for the contract entered into 
in the real world. Thus, the “software-based” ap-
proach to SCs prevails over real civil contracts in 
French legal philosophy.

Regulations of smart contracts in various 
countries

The United States’ experience in regulating 
the SC relationship is particularly interesting. The 
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areas of SC application in the USA are the sale 
of digital assets; the issuance of digital bond pa-
pers; the continuous supply chain of raw materi-
als up to distribution; the document and business 
accounting system for government, real estate 
(land) registration; identity and security manage-
ment in personal data management). Since there 
is no federal contract law in the USA, as well as 
a federal act establishing general provisions for 
blockchain and smart contract regulation, block-
chain related issues are defined at the level of the 
state legislation [Khadeeva 2019, pp. 182-186]. 

Some US states have opted for recognizing a 
smart-contract as an ordinary contract. For ex-
ample, the Blockchain Technology Act (Illinois) 
defines a smart-contract as a contract recorded as 
an electronic document that can be verified using 
blockchain. Commentators on this definition note 
that, in this interpretation, a SC is a traditional 
contract recorded and enforced through a block-
chain∗ [Herian 2018, p. 16]. 

Other States refuse to recognize smart-con-
tracts as contracts, defining them as ordinary 
software programs. For example, Louisiana Code 
of Statutes chapter 26, section 44-7061, section 
5 defines a smart-contract as an occasion-driven 
software program that operates based on a dis-
tributed, decentralized, shared and reproducible 
registry and allows assets to be stored and trans-
acted through an appropriate registry. 

A similar position is expressed in the Italian 
legislation, a leader in digital legal regulation. Ac-
cording to the Italian Chamber of Deputies adopt-
ed the Distributed Registry Law on 07.02.2019, 
transactions performed by means of distributed 
ledger technology (DLT) become legally valid at 
the moment of registration and without subse-
quent notarization. F. Sarzana, blockchain expert 
at the recently established working group of Ital-
ian Ministry of Economic Development believes 
that Italy is trying to legalize transactions using 
distributed registry technology to exclude inter-
mediaries or centralized certification institutions. 
Thus, it defines distributed registry technologies 
as technologies and information protocols that 
use divided, distributed, reproducible and simul-
taneously accessible registries, decentralized and 
encrypted, which allow to register, certify, up-
date and store data, whether encrypted or not, 
and which cannot be changed or tampered with 
[Yurasov 2017].

Considering the CIS legislation, the definition 
of a smart-contract contained in para. 9 in Annex 
1 to Decree of the Republic of Belarus No. 8 dated 
December 21, 2017 “On Digital Economy Develop-
ment” is of interest. According to this legal regula-
tion, a smart-contract is understood to be a soft-
ware code designed to function in a transaction 
block register (blockchain) or other distributed 

information system for the purpose of automated 
fulfilment and/or performance of transactions or 
other legally significant actions. The digital assets 
related legislation of other CIS countries contains 
no definition for a smart contract. 

	 Researches that suggest that a smart-con-
tract can constitute a full-fledged civil law con-
tract, as well as a mode of contract formation and 
contract performance could be interesting, too.

	 German jurisprudence believes that the 
programming code is the language of the contract 
terms entered into by the parties. In such a case, 
the will of the parties is expressed in another lan-
guage. Since the German Civil Code guarantees 
the freedom to choose the language in which 
the terms of the contract will be expressed, this 
way of contracting is legitimate. In litigation it is 
necessary to mobilize an expert to review of the 
case. The German researchers were supported 
by French authors. The smart-contract is a legal 
transaction translated into an informational lan-
guage [Godefroy 2018, рp. 713–792]. 

Models of smart contracts’ integration
There is a mindset that a SC can be integrated 

into a transaction in one of the following ways: 
entirely in a programming language - 1.	

the contract is written entirely in software code, 
without a copy in natural language (this method is 
least suitable for complete transactions, because 
they will always contain conditions for which au-
tomation is not required - choice of dispute ven-
ue, assurances of circumstances, etc.); 

duplication - the contract is written in soft-2.	
ware code and has a copy in natural language;

mixed model - the contract is written in 3.	
natural language, with part of its provisions writ-
ten in software code. The most logical model to-
day is the mixed model, where a part of the con-
tract is written in natural language and the other 
part is in the form of a smart contract. For exam-
ple, in the algorithm, the parties fix the procedure 
for determining the price and the triggers that re-
lease the payment. The rest of the provisions (in-
cluding dispute resolution procedure, assurances 
about circumstances, description of goods or ac-
tions in case of force majeure, etc.) are written 
in natural language in the contract [Vashkevich 
2018, p. 89].

A.I. Savelyev sees the smart-contract as a con-
tract that exists in the form of software code. It 
should be implemented on a blockchain platform, 
should provide autonomy and self-execution of 
the contract terms upon the occurrence of pre-
determined in it circumstances [Savelyev 2016, 
pp. 32-60]. Similar position belongs to A. A. Volos 
who defines a SC as a special form of a contract, 
as well as a set of special procedures and ways of 
contract entering, rights enjoyment and parties’ 
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obligations fulfilment, termination of contractual 
relations [Volos 2018, pp. 5-7].

A series of studies refer to the smart-contract 
as evidence of a contract and a technical pro-
cedure for its performance. In the latter case, it 
would be the automatic performance of the con-
tract or some of its provisions [Zolynski 2017, p. 
3].

The Italian Law on Urgent Provisions Concern-
ing the Support and Facilitation of Business and 
Public Administration, provides that the storage 
of electronic documents using distributed ledger 
technologies become legally effective from the 
moment of the electronic timestamp, as provid-
ed by Article 41 of EU Regulation No 910/2014 
on Electronic Identification and Trust Services for 
Electronic Transactions in the Internal Market and 
can therefore be used as evidence in court [Kry-
senkova].

The use of a smart-contract ensures that the 
parties' obligations are automatically enforced 
exactly in line with their original intentions and 
allows the same automatic mode to respond ef-
fectively to breaches of contract by the parties. 
Rather than simply relying on the honesty of our 
counterparties, technological systems are now 
being implemented with features that will provide 
the necessary guarantees if even the parties of 
smart contracts behave dishonestly [Mogaillard 
2018, p. 10].

However, the smart-contract cannot complete-
ly eliminate disputes. It is well noted that the ap-
plication of the principles of contract law, includ-
ing dispute resolution, does not disappear with 
the emergence of SCs. But even in such a situa-
tion, the work of the court or arbitrator is greatly 
facilitated because all transactions are confirmed 
by the system. The parties do not need to submit 
additional evidence - judges or arbitrators can di-
rectly access smart-contract performance records 
and immediately understand both the chronology 
of events and at what stage, by whom and what 
breach happened. In addition, even in such situ-
ations, a multi-stage system of contract enforce-
ment can be envisaged. For example, the contract 
can be made conditional upon the discovery of, for 
example, faulty goods and the entry of documen-
tary evidence of this in the smart contract system, 
the corresponding amount of money in the seller's 
bank account will be blocked. The next step is to 
specify an automatic algorithm for resolving dis-
agreements using a system of intelligent hints. By 
building several stages of contract enforcement, 
the interests of the parties of the contract can 
be protected, which, although will not eliminate, 
but significantly reduce the number of disputes 
and appeals to court or arbitration. If disputes do 
arise, a smart-contract can resolve them quickly 
and easily.  

In addition to newly developing legal frame-
work in some countries of the world, such as the 
USA, court practice is also beginning to develop in 
relation to SCs and self-protection legal relations, 
which some researchers recognize as a legal pre-
cursor of smart contracts [Savelyev 2017, pp. 94-
117].

According to some authors, a smart-contract 
should be considered a twofold phenomenon 
with both technical and legal components. They 
are never merged into a single entity. For example, 
according to one French researcher, a distinction 
should be made between an algorithmic program 
(smart-contract) that operates on a blockchain 
platform and a traditional contract. The purpose 
of the software is to enable the entering into, per-
formance and automatic termination of a tradi-
tional contract on such a platform. In its turn, the 
contract can be anything: an insurance contract, 
a property lease, etc. Thus, a smart-contract lay-
ers on a traditional civil contract [Guerlin 2017, 
p. 512].

The argument seems reasonable, as neither 
legal nor technical aspects of the smart-contract 
can be ignored. We believe that we should dis-
tinguish between the SC as a computer code and 
the smart contract as a civil law contract (legal re-
lationship). The place of the smart-contract shall 
be among special non-autonomous contractual 
constructions reflecting particularities of contract 
entering into or special legal consequences of any 
civil-law contract, provided that they meet the 
characteristics indicated by the law. Such contrac-
tual constructions include, for example, a contract 
of adhesion, a public contract, an option contract, 
a contract in favour of a third party, etc., which 
cannot be concluded separately from the relevant 
contract type. Consequently, it is not possible to 
conclude a SC as such, but it is possible to con-
clude a supply contract in the form of a SC.

A smart-contract is a contract that must be 
recognized as such by the legal system of a par-
ticular state. Therefore, the independence of 
smart contracts from a state's legal and judicial 
system mentioned in the literature is seen as a 
consequence of a shallow understanding of the 
legal nature of contracts and an over-idealization 
of technology. There cannot be a contract outside 
the law because legal enforcement of a contract, 
and especially its enforcement, depends on legal 
mechanisms, including enforcement. The desire 
to automate contract enforcement should not be 
confused with the desire to cut the link between 
the contract and the legal system of the state. 
While the first is possible and desirable, the sec-
ond is a consequence of a misunderstanding of 
capacities and role of the state in influencing the 
emergence and development of property rela-
tions. [Kaldybaev].
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Advantages of smart contracts
Globally, smart contracts are about reducing 

the transaction costs associated with servicing 
any calculation. An example would be the cal-
culation of a lease. A lease is a continuing legal 
relationship that often involves the same trans-
action at a certain period of time: the transfer of 
rental payments. Such monthly payment can be 
automatized - a SC will initiate the payment at a 
fixed time throughout the duration of the lease, if 
no claims are made by the parties. In the future, 
a smart rental contract could also interact with 
the Internet of Things (e.g., automatically grant 
or deny access to the leased space depending 
on meeting the payment conditions). A SC could 
be used in supply where the smart-contract soft-
ware mentions that the money for the goods is 
automatically debited from the buyer's account 
after the algorithm receives data that the goods 
are in stock and have passed the initial inspec-
tion (acceptance). A smart-contract can debit the 
required amount in the agenting and franchising 
process within a specified period of time before 
the contract expires. In the future, when using a 
decentralized file storage, the parties can lay down 
in the software algorithm certain conditions to ac-
cess various business-related documents that are 
provided along with the franchise. With the help 
of SCs the process related to security mechanisms 
in biddings can be automated. The algorithm will 

be able to return the security provided by a bid-
der if he/she failed the tender, or debit a secu-
rity provided by a successful bidder who won the 
tender but avoids the contract signing. Looking 
ahead, a smart-contract could cover the entire 
bidder selection process and make the procedure 
faster and more transparent. It is potentially pos-
sible to use the SC to block rogue suppliers and 
monitor the cost effective use of funds.

Conclusion
Hence, having analyzed different approaches 

to understanding the legal nature of smart con-
tracts, we conclude that smart-contracts cannot 
be considered only from the perspective of civil 
law regulation without taking into account the 
technical features of the object reviewed. 

∗Contrast traditional definitions with one found 
in a new blockchain Act presently working its way 
through the Illinois General Assembly, in which a 
smart contract is defined as, ‘a contract stored as 
an electronic record which is verified by the use 
of a blockchain’45, a definition which at first blush 
suggests that a smart contract is nothing more or 
less than a traditional contract written to and ex-
ecuted on a blockchain. In other words, the block-
chain transforms or translates the traditional into 
the smart through a process of hybridity.
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