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Annotation:

The article presents the issue of variability in the approach to the interpretation of tax law by courts.
The author’s goal is to determine how changes in the approach to the interpretation of regulations may
affect the implementation of the tax stimulating function. The analysis was carried out on the example
of Polish regulations governing real estate tax, in particular providing for two types of tax exemptions:
for harbour infrastructure and for railway infrastructure. Since in Poland the real estate tax paid on
infrastructure facilities is a significant burden for entrepreneurs, tax exemptions have a large stimulat-
ing function by encouraging taxpayers to build and maintain certain types of assets (e.g., harbours,
railway lines). The author presents how the approach taken by the courts to the interpretation of the
exemption for harbour infrastructure resulted in the exclusion of river harbours from the scope of the
exemption. At the same time, contrary to this approach, the subsequent line of interpretation of the
courts regarding the railway exemption enabled taxpayers to exempt railway sidings from tax. Despite
this change, in the case of river harbours, the courts are still sticking to the old approach, as a result of
which the stimulating function of the tax exemption for river harbours does not work.
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NONbWAAAFbI MYNIKKE CA/IbIFbl MbICANIbIHAA CANBIKTbIH bIHTATAHAObIPY
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AHpaTna:

Makanaga coTTapablH, CanblK 3aHHamMacbliH TYCiHAIpY TacingepiHiv, e3repmeniniri maceneci
KapacTblpbliaabl. ABTOPAbIH, MaKCaTbl — HOPMATUBTIK KYKbIKTbIK aKTiiepai TYCiHAipyAe Ke3KapacTblH,
e3repyi CanblKTblH, bIHTaNaHAbIPY GYHKLMACHIH YKy3ere acblpyfa Kanalh acep eTeTiHiH aHblKTay. Tas-
[ay KbI/LKbIMANTbIH MY/IK CaNblfblH PETTENTIH, aTan aWTKaHAa, NopT WMHPPaAKYPbIAbIMbl KaHe
TEMIPXKO MHPPAKYPbIIbIMbI YLIWIH CaNbIKTbIK MKEHINAIKTEPAIH, eKi TYpiH KapacTblpaTbiH [Mo/bla KYKbIK,
HOPMaNAPbIHbIH, MbICaNblH NaiaanaHa oTblpbIn XKyprisingi. NMonbwasa MHOPAKYPbIIbIMAbIK aKTUBTEp-
re Te/leHeTiH MYAIK Cafblfbl KaCinKepaep YLWiH anTapAbIKTak ayblPTNAAbIKTbl CANATbIHABIKTAH, CafblK
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KeHinaikTepi canblk Teneywinepai akTueTepaiH, 6enrini 6ip TypnepiH (Mbicanbl, NOpPTTap, TEMIPXKON
eninepi) canyfa *KoHe ycTayfa biIHTanaHAbIPaTbiH YIKEH bIHTANAaHAbIPYLWbI GYHKLUMAFA Me. ABTOp NOpT
NMHOpPaKYpPbINbIMbIH CaNblKTaH 6ocaTyabl TYCiHAIpyre COTTapAblH KO3Kapachbl 83eH NOPTTapblH CaslbIKTaH
6ocaty WweHbepiHeH anbin WbIFapyfa Kanam akenreHiH kepceteadi. CoHbiIMeH bipre, ocbl Ke3Kapacka
KapamacTaH, coTTapablH, TEMIP KOo/Abl CanblKTaH 6ocaTyFa KaTbiCTbl TyCiHAipyAeri KeniHri Tacingep
CanblK Teneywinepai Temip Xon boWbiHAAFbI CanbiKTaH bocaTyra MyMKiHAIK 6epai. Ocbl e3repicke
KapamacTaH, COTTap ©3eH NopTTapbiHa KaTbICTbl BYpbIHFbILWA €CKi NiKipAi ycTaHFaHAbIKTaH, COHbIH, can-
OapblHaH ©3eH NopPTTapblH caNbliKkTaH 60caTyablH bIHTaNaHAbIPY GYHKLUMACHI }KYMbIC icTEMENA;.

TyiiHgi cespep: KYKblKKa TYCiHIK 6epy, 3aH, Fbi/ibIMbl, CaNblK KEHINAIKTEPI, XKbUTKbIMAUTbIH MY/IK
Casblfbl, MYNiK CaNblfbl.
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BAVUAHUE USMEHEHWI B TOIKOBAHUU HOPMATUBHbIX AKTOB KACATE/IbHO
CTUMY/IUPYIOLLLEN ®YHKLUWUWN HANNOTA HA NPUMEPE
HAJNIOTA HA HEABWXWMOCTb B NOJIbLWIE

AHHOTaUMUA:

B cTaTbe paccmaTtpuBaeTcs npobaema BapnUaTUBHOCTM NOAXOA0B K TOZIKOBAHUIO CYAaMM HAIOrOBOTO
3aKoOHOAaTeNbCTBa. Llenbto aBTopa ABAAeTCA onpeaeneHme Toro, Kak USMeHeHUA B NoAX0Ae K TO/IKOBa-
HMIO HOPMATUBHbIX aKTOB MOTYT MOB/IUATbL Ha Peanm3aumio CTUMyAnpyoLen GyHKUUKM Haslora. AHanus
NPOBOAM/ICA HA NPUMeEpPe HOPMATUBHbLIX aKTOB [MoNbLUM, PEryINPYIOWMX HANOr HA HeABUKUMOCTDb, B
YaCTHOCTK, NpeAyCcMaTPUBatOLLMX ABa BUAA HANOrOBbIX /IbFOT: A/1A NOPTOBOM MHOPACTPYKTYPbI U ANA
KeNe3HOA0POKHOM MHPPACTPYKTYPbI. [MOCKONbKY B MNosiblie Hafor Ha HEABUKMMOCTb, YN1a4yMBaeMblit
33 06BEKTbI MHOPACTPYKTYPbI, ABNSETCA CYLLECTBEHHbIM BpemeHem ANnA npeanpuHUMaTenei, Hanoro-
Bbl€ /1IbFOTbl UMEIOT 6ONbLUYIO CTUMYAMNPYIOLLYIO GYHKLMIO, MOOLLPAS HA/IOrONNATENbLMKOB CTPOUTL U
cogepKatb onpenenieHHble BUAbl aKTUBOB (Hanpumep, NoOpPTbl, *KeNe3HO40POXKHbIe IMHMMK). ABTOpP No-
Ka3bIBAET, Kak NOAX0A, CYA0B K TOJIKOBAaHMIO 0CBOOOKAEHMA OT Has0ra A4/ NOPTOBON MHPPACTPYKTYPbI
NPUBEN K UCKAOYEHUIO peYHbIX MOPTOB M3 cepbl A4ENCTBUS UCKAOYEHUSA. B TO e Bpems, BONpeKku
3TOMy MoAxoAy, Nocneaytolme NoaxXodbl CyA0B K TONKOBAHUIO KacaTeNbHO 0CBODOXKAEHUSA OT Hasora
019 XKeNe3HbIX 40POr N03BOINAN 0CBOOOANTb HANOrONNATENbLLMKOB OT Ha/1I0ra Ha KeNe3HOAOPOKHbIe
nogvesaHole NyTM. HecmoTpa Ha 3TO U3IMEHEeHMe, B CAyYae C PeYHbIMU NOPTaMM Cyabl MO-NPeXXHeMy
NPUAEPKNUBAOTCA CTAPOro NoAxoAa, B pesy/abraTte Yero CTUMyAnpytowas GyHKLMUS HaIoroBOro 0CBO-
60XKAeHMA A1A PeYHbIX NOPTOB HE AENCTBYET.

KntoueBble cnoBa: TO/IKOBaHME NpaBa, LPUCMPYLAEHUMA, HANOTOBbIE NbFOTbl, HANOT HA HEABUXKM-
MOCTb, Ha/I0T Ha UMYLLLECTBO.

Introduction

The aim of the article is to present the prob-
lem of the impact that a change in the approach
of courts to the interpretation of legal acts in the
field of tax law may have on taxpayers’ tax settle-
ments. In particular, the article presents the prob-
lem of the impact that the changing approach of
courts totheinterpretation of provisions may have
on the stimulating function of tax regulations. For
the proper functioning of the tax system, it is nec-
essary for taxpayers to be confident about their
obligations and their rights (e.g., in the field of tax
exemptions). By way of interpretation, courts may
increase or reduce this certainty and, as a result,
support or weaken the stimulating function of
the tax provisions planned by the legislator. The

analysis of the problem will be presented on the
example of Polish tax regulations regulating the
taxation of various types of infrastructure and the
jurisprudence of Polish administrative courts. In
particular, the exemption for harbour infrastruc-
ture and the exemption for railway infrastructure
will be examined.

The specificity of the Polish real estate tax

Real estate tax in Poland is a kind of property
tax which is a local tax collected by municipalities.
While the real estate tax paid by individuals is very
low (the tax on a 50-meter apartment is about
EUR 12 per year), for entrepreneurs the tax is a
significant burden. Total real estate tax revenues
in Poland amount to approximately EUR 6 billion
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per year, i.e., more than half of CIT revenues. The
bulk of this amount falls on entrepreneurs.

The subject of taxation is land, buildings and
structures (defined as a construction object that
is not a building, Article 2(1) LT.C.A.). The tax base
is the area of land and buildings and the value of
the structure (Article 4(1) LT.C.A.). Importantly, in
the case of structures, the tax base is determined
as their initial value not reduced by depreciation
charges, and the tax rate is 2% of this initial value.
This means that the entrepreneur after 50 years
of using the structure pays the full value of the
investment in the form of tax (and pays on). Such
regulations mean that the real estate tax is a signif-
icant cost that should be included in the business
plan of any investment related to the construction
of new buildings and structures. Particularly large
amounts of tax are potentially associated with
capital-intensive infrastructure investments. To
mitigate this effect, the Polish legislator provided
tax exemptions for various types of infrastructure,
e.g., harbour or railway infrastructure.

The problem, however, is the vagueness of the
regulations. Real estate tax is the source of an un-
usually large number of disputes in Poland, which
is reflected in a disproportionate number of cas-
es in the field of this seemingly niche tax, which
are dealt with by administrative courts [statistics
published by the Polish Supreme Administrative
Court, www.nsa.gov.pl/statystyki-nsa.php, access
as of 27 November 2021]. For this reason, a sepa-
rate department has been separated in the Su-
preme Administrative Court since 1 January 2021,
dealing mainly with real estate tax.

Also, the provisions regulating tax exemp-
tions for infrastructure cause numerous disputes
between taxpayers and tax authorities, and the
problem in this case is the variability and incon-
sistency of the jurisprudence of administrative
courts. This issue will be presented in the article
on the example of exemptions for harbour and
railway infrastructure. In each of these cases, the
jurisprudence of administrative courts played an
important role in determining the binding inter-
pretation of the provisions, which had a major im-
pact on the tax settlements of entrepreneurs.

The stimulation function of the tax
The basic function of any tax is its fiscal func-
tion, consisting in providing the financial re-
sources necessary to carry out various tasks of
the state. However, what is important, taxes also
perform other functions in addition to the fiscal
function, in particular the redistributive function

and the stimulating function, which is indicated in
the doctrine of tax law [Gomutowicz 2016]. The
stimulating function also plays an important role
in the case of Polish real estate tax [Pahl 2017].
As indicated above, real estate tax is a significant
burden for taxpayers who are entrepreneurs and
its cost must be included in the business plan of
each planned investment. Therefore, the appro-
priate shaping of real estate tax regulations when
it comes to taxing individual types of assets can
effectively encourage or discourage taxpayers to
invest in a given area. At the same time, a notice-
able trend in Poland is that tax authorities (i.e.,
municipalities) prefer the fiscal function of real
estate tax over the stimulating function, which
is manifested, for example, in the reluctance to
introduce local tax incentives [Katgzny 2020a, pp.
318-320].

For this reason, the interpretation of the
provisions by the administrative courts plays a
special role in ensuring the proper implementa-
tion of the tax stimulating function. In principle,
the role of the courts in this respect should be
to restrain the fiscal impulses of tax authorities
and ensure that the regulations provided for by
the legislator to encourage taxpayers to invest in
a given area have their effect. In particular, the
stimulating function of tax regulations may be un-
dermined by their narrow interpretation, which
leads to the fact that the tax preferences provided
for by the legislator may in practice benefit a very
narrow circle of taxpayers.

A directive on the interpretation of tax law
that ensures the protection of taxpayers' rights is
the principle of the primacy of literal interpreta-
tion. A literal interpretation sets the limits of a tax
ruling within the possible meaning of the words
contained in its provisions [Mastalski 2007, pp.
7-12]. That does not, of course, preclude the use
of other methods of interpretation, but only in the
alternative where it is not possible to determine
the meaning of the terms used in a legal act by
means of a literal interpretation [Brolik 2014, p.
56]. Courts, by applying a literal interpretation in
the first place, provide taxpayers with certainty re-
garding the tax law provisions applicable to them.
At the same time, the primacy of a literal interpre-
tation reduces the risk of a narrowing of taxpay-
ers' rights (or an extension of their obligations) by
means of a teleological interpretation that would
justify an increase in the tax burden on more or
less camouflaged fiscal considerations. As will be
presented in the further part of the article, Polish
courts declare that they adhere to the primacy of
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literal interpretation when interpreting tax regu-
lations, but in practice they often depart from the
linguistic meaning of the terms used in the regu-
lations, which often leads to adverse effects for
taxpayers. Moreover, the approach of the courts
is characterized by instability and high volatility
over the years, which only increases the uncer-
tainty of taxpayers.

Exemption for port infrastructure

The infrastructure of harbours (both sea and
river) is one of the pillars of the state's transport
system. Maintaining harbours in a state that al-
lows them to be properly operated requires large
financial outlays, a significant part of which con-
sists in modernizing existing assets and increas-
ing their initial value. At the same time, water
transport is considered to be the best fit into the
policy of sustainable development due to the low
degree of pollution emitted by it. For this rea-
son, from the beginning of the LT.C.A. (i.e., since
1991), it included an exemption for harbour in-
frastructure, according to which buildings used
only for the needs of sea and river harbours were
exempted from real estate tax. This exemption
was abolished in 2001, which was motivated by
the desire to increase the budget revenues of mu-
nicipalities. Subsequently, after only one year, on
1 January 2002, a new provision was introduced
under which harbour infrastructure structures,
structures providing access to ports and marinas
and land occupied for them are exempted from
real estate tax (Article 7(1)(2) LT.C.A.). The resto-
ration of the tax exemption was motivated by the
need to support the development of water trans-
port [Katgzny 2020a, pp. 130-135].

As we see, “river harbours” have disappeared
from the content of the recipe. It is difficult to
find a justification for such treatment of river har-
bours, which are by no means distinguished by a
better financial condition than sea harbours. On
the contrary, river transport in Poland has been
in a state of constant regression for the last 30
years.

This inconsistency in the treatment of sea
harbours and river harbours in the legal situation
in force since 1 January 2002 was attempted to be
removed by an interpretation referring to the lit-
eral wording of the provisions. It should be noted
that the provision provides for an exemption for
‘harbour infrastructure structures’, without speci-
fying whether it is a river or sea harbour. Accord-
ing to the accepted principles of interpretation,
the concept of “construction of harbour infra-

structure” should be interpreted on the basis of
the common language (since this concept is not
defined in the tax act, nor does it refer to the defi-
nition from another act). Harbour infrastructure
undoubtedly includes not only sea harbours facili-
ties, but also river harbours.

However, in the jurisprudence of Pol-
ish administrative courts, a uniform line of ju-
risprudence has been established, according to
which when defining the concept of “harbour
infrastructure structure” one should refer to the
provisions of the S.H.M.A. (Judgement of the Su-
preme Administrative Court of 14 May 2014 (lI
FSK 1222/12); Judgement of the Provincial Ad-
ministrative Court in Wroctaw of 19 October 2017
(I SA/Wr 577/17)). Thus, under the current juris-
prudence, river harbour structures cannot bene-
fit from a tax exemption on an equal footing with
sea harbours.

This standpoint should be assessed unequivo-
cally negatively. As indicated above, as a result of
uncoordinated and insufficiently justified legisla-
tive action, river harbours were excluded from
the scope of the tax exemption by the legislator.
Subsequently, such a standpoint was sanctioned
by the jurisprudence of administrative courts (de-
spite strong arguments put forward by represen-
tatives of the tax law doctrine in favor of a differ-
ent interpretation of the provisions allowing the
release of river harbour structures [www.sip.lex.
pl/#/commentary/587339571/137011,  access
as of 27 of November 2021]. As a result, the cur-
rent regulations discriminate against one type of
transport infrastructure (river harbours) in rela-
tion to all the others, and such a legal situation
has not been justified both by the legislator and
by administrative courts interpreting the provi-
sions in question.

Moreover, the interpretation of the term
‘harbour infrastructure’ adopted by Polish courts
by referring to the definition from the S.H.M.A.
(despite the absence of such a reference in the
LT.C.A.) has another effect. The tax exemption
may be used only by harbour infrastructure struc-
tures belonging to the so-called seaport authori-
ties — state-owned companies (Judgement of the
Supreme Administrative Court of 11 July 2013 (Il
FSK 678/13)). Meanwhile, private entrepreneurs
who own identical harbour structures (e.g., quays)
and perform identical services (e.g. consisting in
unloading containers) must pay a very high real
estate tax (2% per year from the initial value of
the structure).
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Exemption for railway infrastructure

Despite the similar subject matter of the regu-
lation, the provisions providing for an exemption
for railway infrastructure have been interpreted
by Polish administrative courts in a completely
different way than in the case of harbour infra-
structure.

In the case of the exemption for railway
infrastructure, the main doubt concerned its ap-
plicability to private infrastructure which is not
part of publicly accessible railway lines, and in
particular to railway sidings belonging to private
entrepreneurs. Disputes between taxpayers and
tax authorities in this respect arose both on the
basis of the provisions of the LT.C.A. in force in
the period from 1 January 2007 to 31 December
2016, as well as on the basis of the provisions in
force since 1 January 2017. This issue is directly
related to the principle of the primacy of literal in-
terpretation in tax law (as in the case of disputes
over the scope of the exemption for harbour in-
frastructure).

Until the end of 2016, railway infrastructure
structures within the meaning of the RT.A. were
exempted from real estate tax if the infrastruc-
ture operator was obliged to make them available
to licensed railway carriers. Therefore, in order to
determine whether a given building qualifies for
exemption from real estate tax, it was necessary
to determine whether it is railway infrastructure
within the meaning of the R.T.A., and then wheth-
er the infrastructure operator is obliged to make
it available to railway carriers.

With regard to the first of the above conditions,
taxpayers most often argued that the railway in-
frastructure should also include sidings, but this
opinion was not based on the provisions of the
R.T.A. According to RT.A,, “railway infrastructure”
was understood as a railway line. At the same
time, the definition of 'railway line' indicated that
it did not include ‘railway sidings’. Thus, ‘railway
sidings’ could not be regarded as ‘railway infra-
structure’.

The second condition, i.e., the question of
how to understand the “obligation to make avail-
able” railway infrastructure to a licensed railway
carrier, raised even more doubts. The interpreta-
tion of this concept on the basis of the provisions
of the RT.A. led to the conclusion that the tax
exemption cannot be applied to sidings, because
the regulations do not obliged operators to make
them available to railway carriers.

The amendment introduced on 1 January
2017 significantly extended the scope of tax relief

for railway infrastructure. In particular, according
to the new version of RT.A., the tax exemption
covers land, buildings and structures forming part
of the railway infrastructure within the meaning
of R.T.A., which is made available to railway carri-
ers (Article 7(1)(1) LT.C.A.). The extension of the
exemption to sidings was the result of both a re-
formulation of the provisions of the tax law and
the provisions of the R.T.A. The new definition of
railway infrastructure in the R.T.A. also includes
sidings (Article 4(1) and Appendix 1 R.T.A.).

At the same time, as in the legal status in
force until the end of 2016, two conditions must
be met for the application of the exemption. First,
the facility must be classified as a railway infra-
structure in accordance with RT.A. Secondly, the
infrastructure must be made available to railway
carriers. Importantly, in the version in force since
1 January 2017, the provision no longer provides
that infrastructure must be made available to car-
riers on the basis of R.T.A., but only requires that
the infrastructure be used by carriers.

Numerous disputes between taxpayers and
tax authorities have arisen regarding the under-
standing of the premise of making railway infra-
structure available on the basis of the regula-
tions in force since 1 January 2017. According to
some representatives of the doctrine, the condi-
tion “providing access to railway infrastructure”
should be interpreted taking into account the
provisions of the RT.A. — both in the legal status
in force until the end of 2016 and in the version in
force since 1 January 2017 [Pahl 2017, pp. 39-52].
This approach entails serious tax consequences,
as it de facto excludes the possibility of applying
the exemption to sidings. It should be noted that
the vast majority of railway sidings are so-called
private infrastructure, used only for the own
needs of the owner-entrepreneur. The provisions
of RT.A. regarding making the railway infrastruc-
ture available to the carriers shall not apply to pri-
vate infrastructure.

This approach to the interpretation of the
regulations was rejected in the jurisprudence of
Polish administrative courts, which recognized
the right of taxpayers to exempt railway sidings
constituting private infrastructure from real es-
tate tax. In particular, according to the courts, the
L.T.C.A. refers to the provisions of R.T.A. in a strictly
defined area, i.e., only to determine what railway
infrastructure is. Therefore, the condition of mak-
ing the railway infrastructure available should be
interpreted on the basis of the rules of everyday
language, and not through the application of the
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provisions of R.T.A. If the taxpayer actually makes
the railway infrastructure available to the railway
carriers, the condition should be considered to
be fulfilled even if it is not made according to the
rules set in RT.A.

Summary

A comparison of the approach of Polish admin-
istrative courts to the interpretation of the provi-
sions on exemption from real estate tax for har-
bour and railway infrastructure leads to the con-
clusion that over the years the approach to the
primacy of linguistic interpretation has changed.

In the line of jurisprudence concerning the
interpretation of the provisions on the harbour
exemption (formed in the years 2010-2014), it
was assumed that in order to decode the term
“harbour infrastructure” used by the legislator, it
is necessary to refer to the provisions of the non-
tax act (S.H.M.A.). It should be emphasized that
the courts have come to this conclusion despite
the fact that the provisions of LT.C.A. do not con-
tain such a reference. Moreover, the concept of
harbour infrastructure is understandable in ev-
eryday language and, therefore, according to the
approach adopted in tax law doctrine, concepts
from other legal acts should not be used in such
a case, since the addressees of a tax law cannot
be required to have knowledge of legal language
[Brzezinski 2013, p. 36]. The direct consequence
of this approach of the courts is to exclude the
possibility of applying the exemption for harbour
infrastructure to river harbours.

At the same time, in the line of jurisprudence
regarding the exemption for railway infrastruc-
ture, which was formed later (in 2017-2020), the
courts adopted a different approach, adopting the
primacy of literal interpretation as the applicable
principle. Despite the doubts raised by the tax au-
thorities reluctant to such a position, according to
the courts, the reference to the provisions of the
R.T.A. should be applied to the extent strictly in-
dicated in LT.C.A. This approach allowed railway

sidings to be exempted from the real estate tax.

Applying the above comparison to the con-
siderations on the implementation of the tax
stimulating function, it should be noticed that
the jurisprudence on the exemption for harbour
infrastructure has eliminated the use of the tax
incentive for the expansion and maintenance of
river harbours in Poland. As a result, regulations
that could and should become an important stim-
ulus for the development of river harbours is not
working, and river transport in Poland is practi-
cally not developing.

The approach of administrative courts to the
principle of the primacy of literal interpretation,
which could be observed in the case of the pro-
visions on exemption for railway infrastructure,
seems to suggest the emergence of understand-
ing for the importance of the tax stimulating func-
tion. The approach of the courts opened the way
for the use of the exemption by private entre-
preneurs with railway sidings, and thus enabled
the implementation of the stimulating function.
Entrepreneurs encouraged by the tax exemption
received an incentive to build and modernize rail-
way sidings, and as a result to develop the use
of rail transport (which, as more ecological than
road transport, requires support by various meth-
ods, also through tax incentives).

Unfortunately, despite the emergence of a line
of jurisprudence concerning railway infrastructure
based on the primacy of a literal interpretation,
contrary to expectations, so far administrative
courts have not changed their approach to the
interpretation of the provisions on the exemption
for harbour infrastructure. The doctrine proposes
to include in the harbour exemption the current
position of the Supreme Administrative Court, ac-
cording to which the reference to the provisions
of another act should be applied in cases strictly
provided for in the tax act [Katgzny 2020b, p. 55].
However, we still have to wait for its implementa-
tion.
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