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FEATURES OF LEGAL RESPONSIBILITY
IN THE MEDICINES MARKET

Summary

The presented article reveals the issue of the procedure for bringing to legal responsibility for caus-
ing harm with low-quality or expired medicines. Considering that causing harm to a citizen's life or
health diminishes his personal intangible goods, entails physical or moral suffering, the victim has the
right to compensation for moral and material damage. Despite the specific obligation of the seller - to
transfer the drug to the buyer in the amount and assortment in which it is indicated in the prescription
for the purchase of a prescription drug, no special civil liability for violation of this obligation by the
legislator is provided. It seems that, in this case, one should be guided by the general norms on liability
for violation of the obligation, and property liability in the form of compensation for losses will arise for
the seller of medicines. lllegal behavior also includes violation of the rules for the storage of medicines,
the rules for the sale of medicines, and the rules for the manufacture. The cause of harm may be the
introduction of a poor-quality medicinal product into civil circulation, inaccurate information contained
in the instructions for use of the medicinal product, the use of a medicinal product that has become
unusable as a result of violation of storage rules, rules for the wholesale of medicinal products, rules
for the distribution of medicinal products, rules for the manufacture and distribution of medicinal
products.

Keywords: harm to human health, medicinal product, liability, cause of harm, entrepreneur, con-
sumer, source of increased danger, moral damage, compensation for non-pecuniary damage, liability
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3AHAbI XXAYANKEPLWINIKTIH EPEKLUENIKTEPI
ECIPTKI HAPbIFbIHOA

AHpaTna

YcbIHbINIFaH MaKanaza canacbi3 Hemece Xapamabl/iblK Mep3imMi 6Tin KeTKeH AdpPiniK 3aTTapMeH 3UAH
KenTipreHi ywiH 3aHAbl *KayanKepLinikke TapTy TopTibi Typanbl Macene alblifaH. A3amaTtTbiH emipiHe
Hemece [eHCay/blfbIHA 3UAH KeNTipy OHbIH, XeKe MmaTepuanplk eMec UriniktepiHe HyKCcaH KenTipin,
JeHe HeMece MOpPasibAblK asan Leryre aKen CofaTbiHbIH €CKepe OTbIPbIN, XabipaeHyLWi caTyLbIHbIH,
HaKTbl MiHAeTTeMeci GonfaHblHA KapamacTaH, MOpasbAblK KoHE MaTepuangblk 3uaHAbl eTeyre
KYKbI/bl - peLenT 6oWMbIHLIA A9pifiK 3aTTbl caTbin any Typasbl PELENTTE KOPCETIITEH MOJILLEPAE KoHE
ACCOPTUMEHTTE A2piHi caTbin anywbifa 6epy yWiH 3aH, WbiFapylwbl 6yn MiHAETTEMEHI By3faHbl YLUiH
epeKlle a3aMaTTbIK-KYKbIKTbIK XayanKepLinikti KesgemMenTiH cuaKTbl MiHaeTTremeHi By3faHbl YLUiH
yKayanKepLinik Typasbl Xannbl epexenepai 6aclibliblKKa any Kepek, an Adpinik 3aTTapabl caTyLbl
3ananapl eTey TypiHAE MYAIKTIK ¥ayankepLinikke TapTblnagbl, COHbIMEH KaTap 3aHCbI3 MiHE3-Ky/bIK
O9pPiNiK 3aTTapabl CakTay epexkenepiH, epexenepiH 6y3yabl KamMTuabl A2PiNiK 3aTTapabl CaTy *KaHe
eHAipy epexkenepi. A3aMaTTblK alHa/biMfa canacbi3 A2pPiNiK 3aTTbl €Hri3y, A3PiNiK 3aTTbl KOAZaHY
YKOHIHAEri HYCKay/bIKTa KepCeTiNreH CEHIMCI3 aKnapaT, cakTay eperkeniepiH by3y HaTUXKeCiHAE Kapam-
cbi3 60/1bIN KanfaH A2pPiNiK 3aTTbl NanganaHy 3uaH KenTipy cebebi 601ybl MyMKiH. , A2piNiK 3aTTapabl
KeTepMe cayfaja eTKi3y epexenepi, Aapinik 3attapabl bepy epexkenepi, 42piNik 3aTrapabl AakbiHAaY
oHe Xibepy epexkenepi.

Tyiiinai ce3pep: afam AeHCAYNbIFbIHA 3UAH KENTIpY, MeAULMHA, XKayanKepLiiiK, KUSHAT XKacayLbl,
KaCinKep, TYTbIHYLbI, }XOFapbl Kayin Ke3i, MopanbablK 3UAH, MOPanbAblK 3UAHAbLI 6Tey, MeAULMHANbIK,
YMbIMHBbIH, }KayanKkepuwiniri, apmaueBTUKaNbIK KbI3MET, be/iLlIeK cayaa wapTbl
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OCOBEHHOCTU HOPUAMYECKOM OTBETCTBEHHOCTHU
HA PbIHKE NEKAPCTBEHHbIX CPEACTB

AHHOTauUumA

B npeactaBnAeHHON CTAaTbe PACKpbIBAaeTCA BOMPOC MOPALKA NPUBAEYEHUA K OPUANYECKON OTBET-
CTBEHHOCTM 33 MPUYMHEHME BPeAa HEKAYeCTBEHHbIMU IMBO MPOCPOUYEHHbIMM IEKAPCTBEHHbIMU Cpea-
CTBaMU. YUnUTbIBas, YTO NPUYMHEHWNE BPEAa KU3HU UKW 300POBbLI0 rPpaXkAaHUHA YMansneT ero AndyHble
HemaTepuasbHble 6nara, BieYeT GU3NYECKME UAN HPABCTBEHHbIE CTPAAaHMA, NoTepneBlnnmeeT
npaBoO Ha KOMMEHCALMIO MOPAJIbHOIO U MaTepuanbHOro Bpesa. HecmoTpa Ha Hanmuune cneumduye-
CKOM 0653aHHOCTM NpoAaBLLa - NepeaaTb NOKyNaTe o 1eKapCTBEHHOE CPEACTBO B TOM KO/IMYECTBE U B
TOM aCCOPTMMEHTE, B KAKOM YKa3aHO B peLenTe Ha NpuobpeTeHne peuenTypHOro npenaparta, HUKaKoMn
0CODOEHHOM rpakaAaHCKO-NPaBOBOM OTBETCTBEHHOCTU 3@ HapylleHMe AaHHOM 06A3aHHOCTU 3aKOHOaa-
Tenem He npegycmoTpeHo.lpeactaBaseTcs, 4To, B 4aHHOM C/yvae cneayeT PyKOBOACTBOBATbLCA 06-
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WMMM HOpMaMK 06 OTBETCTBEHHOCTM 33 HapyLeHMe 06a3aTenbCTBa, U AN NPoAaBLa MeguKaMeHTOB
6yaeT HacTynaTb MMYLLECTBEHHAA OTBETCTBEHHOCTb B GOpMe BO3MELLEHUA Y6bITKOB.K NpoTMBonpas-
HOMY MOBEAEHMUIO TaKKe OTHOCUTCA HapylleHMe NPaBu XpaHeHWUa eKapCTBEHHbIX CPeaCTB, NpaBu
TOProB/AW NEKAPCTBEHHbIM CPEACTBOM, MPABWU/ U3rOTOBAEHUSA. MPUUMHON Bpeaa MOXKET ABUTbCA BBOZ,
B rpak4aHCcKnin 06opoT Hego0bpoKayecTBEHHOIO IEKaPCTBEHHOIO NpenapaTta, HegocToBepHas MHOOopP-
Maums, CoAeprKalLLanca B UHCTPYKLMM MO NPUMEHEHUIO IEKAPCTBEHHOrO NpenapaTa, NpUuMeHeHue ne-
KapCTBEHHOrO NpenapaTa, NpPUWeALero B HEroAHOCTb B pe3y/bTaTe HapyeHUs NpPaBua XpaHeHus,
npaBu/i ONTOBOM TOPrOBAW SIEKAPCTBEHHbIMM NpenapaTamu, NPaBua OTMNYCKa NEKAPCTBEHHbIX Npena-
PaToB, NPaBMA U3rOTOBNEHMA M OTMYCKA 1IEKAPCTBEHHbIX NPEnapaTos.

KntoueBble cnoBa: Bpes 340Pp0Bbl0 YE/0BEKA, /IeKapCTBEHHOE CPEeACTBO, OTBETCTBEHHOCTb, NPU-
YyMHUTENb Bpeaa, NpeanpuHMMaTeNb, NOTPEeObUTENb, NCTOYHMK MNOBbILEHHOW ONACHOCTWU, MOPa/bHbI
BpeA, KOMMNeHcaLna MopaabHOro Bpeaa, OTBETCTBEHHOCTb MeAMLMHCKOM opraHnsaumm, bapmauestu-

4yeCKaAaaeAaTe/ibHOCTb, 40roBop pO3HM‘-IHOIZ Kynan-npoaaxku

The basis for the emergence of liability in pri-
vate law relations is most often a violation of the
terms of the contract or causing harm. Responsi-
bility in such relations is mainly compensatory in
nature, imposing on the offender the obligation to
compensate the damage to the injured person.

In accordance with the Code of the Republic of
Kazakhstan On health in the market of medicines,
criminal, administrative and civil liability arises for
violation of the legislation on their circulation [1].

An analysis of judicial practice in cases of
violation of the legislation on the circulation of
medicines showed that most often administra-
tive liability occurs in the consumer market of
medicines, while for the most part responsibility
occurs for officials. For a person using counterfeit
goods, in addition to civil liability, administrative
liability also occurs. Among criminal cases, the
most common violation is the distribution of an
unregistered drug. Court practice in civil cases is
represented mainly by disputes on the recogni-
tion of information disseminated by retailers of
medicines on the Internet that is untrue and un-
reliable.

We can say that different measures of legal lia-
bility for violation of the legislation of the Repub-
lic of Kazakhstan on the circulation of medicines
can be applied to the subject of the drug market
at the same time. Thus, the seller will be doubling
liable for the same offense, as there is liability in
public-legal relations and liability in private-law
relations. An example is when a retailer transfers
a poor-quality drug to a customer that has be-
come unusable as a result of a violation of stor-
age standards. In this case, property (civil) liability
comes for violation of the contractual obligation
and administrative liability for violation of storage
standards.

Administrative liability is the most common
type of legal liability in business. This institution

is actively used in ensuring the legal order and in-
creasing guarantees of the protection of the rights
of citizens, legal entities and thereby acquires the
importance of an effective legal way to influence
public relations [2, C.4].

Administrative liability for violation of the leg-
islation on the circulation of medicines can only
be provided for by the Administrative Code of the
Republic of Kazakhstan, since the legal regulation
of the circulation of medicines is carried out only
at the republican level. Despite the fact that the
executive authorities make decisions on estab-
lishing the maximum size of wholesale premiums
and the maximum size of retail premiums to the
actual selling prices set by manufacturers of me-
dicinal products for medicinal products included
in the list of Vital and Essential Medicinal Prod-
ucts (VED), and carry out regional state control
over the use of prices for drugs, responsibility for
violation of the pricing procedure is provided for
in the Code of Administrative Offenses of the Re-
public of Kazakhstan.

The circulation of medicinal products consists
of various stages and, accordingly, responsibil-
ity may arise on any of them. However, such re-
sponsibility will be mainly administrative. Since
we are considering the turnover of medicines in
the consumer market, the main attention in this
study will be paid to property (civil) liability in the
consumer market.

The basis for civil liability is a civil offense, i.e.
non-fulfillment or improper fulfillment by the
debtor of certain contractual obligations or caus-
ing harm.

The purpose of civil liability is the restoration
of the property rights of the victim at the expense
of the person responsible for their violation.

It seems interesting to consider the property
responsibility of the subjects implementing the
sale of medicines to the consumer. Since the
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proper performance of the duties of drug retail-
ers depends not only on the quality supply of
medicines to the country's population, but also
on ensuring the profitability of the entire phar-
maceutical industry.

In the drug market, property liability has a
number of features. Firstly, the basis of its onset
can be both a violation of a contractual obligation
and causing harm to health. Secondly, in addition
to civil law, it is also regulated by a special law -
the Code of the Republic of Kazakhstan on health.
Thirdly, specific subjects of property liability to
consumers have been established. Fourth, as a
general rule, liability comes regardless of guilt.

For the onset of property liability in the con-
sumer market of medicines, it is necessary to have
an offense. Traditionally, this is unlawful behavior,
losses, the presence of a causal connection be-
tween them and the presence of guilt.

In civil law, there is no single concept of un-
lawful behavior, as well as the concept of lawful
behavior. Unlawful can be understood as illegal
actions, inaction of the perpetrator of harm, i.e.
violation of an objective right, as well as such be-
havior that violates the subjective right of the vic-
tim or the terms of the contract. In the market of
medicines, illegality is expressed in action or inac-
tion, and more specifically in violation by a sub-
ject licensed for pharmaceutical activities of the
obligations provided for in the contract, as well
as in non-fulfillment or violation of the licensing
requirements of pharmaceutical activities.

Harm in civil law is understood as negative
consequences in the property or non-property
sphere of a creditor who has suffered. The con-
sumer of medicines can experience both property
and non-property harm. As a result of violation of
the terms of the concluded contract for the retail
sale of medicines, the consumer has losses that
represent a monetary expression of harm.

Losses include real damage and lost profits.
Real damage refers to the costs that the lender
has made or will have to make to restore the vio-
lated right, as well as the loss or damage to its
property. The loss of profit is the income not re-
ceived by the creditor, which he would have re-
ceived taking into account the reasonable cost of
obtaining them under the usual conditions of civil
circulation, if his right had not been violated.

When causing harm to the health of a citizen
(non-property good), property damage arises,
which is expressed in the loss of wages and the
need to bear the costs of restoring health, as well
as compensation for moral damage.

The Civil Code of the Republic of Kazakhstan
establishes the principle of general tort, accord-
ing to which harm caused by one person to an-
other is subject to full compensation by the per-
son who caused harm [3]. At the same time, the
victim should not prove the wrongfulness of the
actions of the perpetrator of harm and his guilt,
which are presumed. For the occurrence of civil
liability in the consumer market of medicines in
the form of compensation for losses, it is neces-
sary to establish a causal relationship between
the illegal behavior of the seller (debtor) and the
harm to the consumer of medicines.

At the same time, the victim should not prove
the wrongfulness of the actions of the perpetra-
tor of harm and his guilt, which are presumed. For
the occurrence of civil liability in the consumer
market of medicines in the form of compensa-
tion for losses, it is necessary to establish a causal
relationship between the illegal behavior of the
seller (debtor) and the harm to the consumer of
medicines.

When establishing a causal relationship be-
tween a breach of obligation and loss, it is nec-
essary to take into account, in particular, what
consequences, in the usual conditions of civil
circulation, such a violation could lead to. If the
occurrence of losses claimed by the creditor is a
common consequence of the debtor's breach of
obligation, then the existence of a causal relation-
ship between the breach and the losses proved
by the creditor is assumed.

Identifying the causal relationship between
harm and the occurrence of contractual losses is
generally not particularly difficult. The situation
is more complicated in the tort obligations aris-
ing in the market for the turnover of medicines. A
medicinal product is a substance or combinations
of substances that come into contact with the hu-
man body, penetrating organs, human tissues,
used for the prevention, diagnosis, treatment of
a disease, capable of having not only a positive
but also a negative effect on the human body (the
so-called harm to health). In turn, a negative ef-
fect on the body can be caused by a side effect
on the drug used, an overdose, and the use of a
low-quality drug. Thus, the onset of adverse con-
sequences does not always indicate the use of a
low-quality drug. Due to the inability to predict
the body's reaction to the drug and understand
what caused the harm: due to the medication
used or for other, natural reasons, it is difficult to
establish a causal relationship between the harm
and the use of the medication.
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As noted, causation is the objective specific re-
lationship of two phenomena, one of which - the
cause - precedes and causes the other, and the
other - the consequence - is the result of the ac-
tion of the first [4, C.26].

The existence of a causal relationship in tort
obligations is a prerequisite for tort liability. If
the person did not cause this harm, his liability
is excluded. Therefore, the law provides for com-
pensation for the harm caused by the person who
caused the harm [5, C.1079]. The burden of prov-
ing the causal relationship between the resulting
harm and the drug taken is placed on the victim
himself, which causes provingdifficulties.

Since harm to human health as a result of the
use of medicines may occur due to incorrect pre-
scribing by a doctor, or incorrect dosage of the
drug, or due to the peculiarities of the body to
the reaction of the drug itself, it is the victim who
needs to establish the true cause of the deteriora-
tion in health. The debtor (seller, manufacturer)
in the consumer market of medicines will be li-
able only as a result of harm due to a poor-quality
drug, or inaccurate information contained in the
instructions for use, or other grounds established
by the legislator, i.e. as a result of illegal actions.

For the onset of responsibility, as a general
rule, the guilt of the offender is necessary. Guilt
is traditionally seen as a subjective condition of
legal liability, expressing the offender's attitude to
his own misconduct and its consequences. In civil
law, guilt as a condition of liability has a very sig-
nificant specificity. Guilt in civil law is considered
not as a subjective, mental attitude of a person
to his behavior, but as failure to take objectively
possible measures to eliminate or prevent nega-
tive results of his actions dictated by the circum-
stances of a particular situation [6, C.607].

In civil law, as a general rule, the form of guilt
does not matter. Since, as G.N. Shevchenko notes,
in civil law guilt is a condition for the onset, and
not a measure of responsibility, there is no need
for a legislative definition of the form of guilt [7,
C.27]. The form of guilt is taken into account in
cases where it is indicated at the legislative level
or established by the parties in agreements. At
the same time, we should talk about the guilt of
both a physical and a legal entity. Quite often, the
fault of sellers of medicines is the guilty actions of
its employees in the performance of official du-
ties.

The Civil Code of the Republic of Kazakhstan
enshrines the presumption of guilt of the offend-
er (causer of harm) and if the debtor is respon-

sible for causing harm regardless of guilt, then
he is charged with the burden of proving the cir-
cumstances that are the basis for exemption from
such liability.

The offender's lack of guilt thus absolves him
of responsibility. As a general rule, the liability of
entrepreneurs is characterized by the fact that in
case of failure to fulfill or improper performance
of obligations, the basis for exemption from liabil-
ity is only evidence of the impossibility of fulfilling
an obligation due to force majeure, i.e. the onset
of liability without guilt. Tort liability also arises
without guilt in the event of harm due to defects
in goods, works or services.

Such an increased responsibility of the entre-
preneur to the consumer is explained by the fact
that consumer rights are most vulnerable, require
special protection measures. Considering the fact
that the most valuable thing is affected in the sale
and purchase of medicines - health, and as a re-
sult of the use of medicines, intangible goods may
be harmed, it is not allowed to limit the amount
of liability in the contract with the consumer.

Undoubtedly, the rule on increased liability of
an entrepreneur is important for protecting the
rights and interests of consumers. It can be recog-
nized that this responsibility is based on the basis
of risk, which should stimulate the development
of business and activities within the framework of
the norms of law, that is, in compliance with the
conditions provided for in this case for the imple-
mentation of pharmaceutical activities. In addi-
tion, liability without guilt occurs in the event of
harm by a source of increased danger. The litera-
ture has repeatedly raised the issue of the need
to recognize medicines as a source of increased
danger in order to simplify the procedure for ap-
plying liability rules to sellers of medicines.

Lawyers proposing to recognize medicines as a
source of increased danger proceed from the fact
that the responsibility of the owner of the source
of increased danger in accordance with Article
931 of the Civil Code of the Republic of Kazakh-
stan comes regardless of the guilt of the owner of
the source of increased danger.

A lot of work is devoted to the study of the
source of increased danger. There is no legally
fixed term "source of increased danger" in the
legislation, in connection with which a large num-
ber of definitions are proposed in the literature:
what exactly should be understood as a source of
increased danger.

Thus, a source of increased danger is under-
stood as an activity that creates an increased
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danger to others [8, C.22]; objects of the material
world, the dangerous properties of which cannot
be fully controlled by humans; objects, things,
equipment that are in operation and at the same
time create an increased danger to others [9,
C.25].

The Civil Code of the Republic of Kazakhstan
refers to compensation for harm caused not by
the source of increased danger itself, but by ac-
tivities that are associated with increased danger
to others. A source of increased danger should
be considered any activity, the implementation
of which creates an increased likelihood of harm
due to the impossibility of full control over it by a
person, as well as activities for the use, transpor-
tation, storage of objects, substances and other
objects of industrial, economic or other purpose
that have the same properties.The list of objects
whose use is associated with increased danger to
others is open. And as it is correctly noted, such
a list can only be approximate, since the constant
development of science and technology intro-
duces new and new objects into this list [7, C.93].
The court has the right to recognize as a source of
increased danger other activities not indicated in
the list. To do this, it must meet the criterion: to
create an increased likelihood of harm due to the
impossibility of full control over it by a person. In
this case, harm is considered a caused source of
increased danger if it was the result of its activities
or the manifestation of its harmful properties.

The owner of a source of increased danger
means a legal entity or a citizen who owns a
source of increased danger on the right of owner-
ship, economic management, the right of opera-
tional management or on another legal basis.

Thus, liability for harm caused by hazardous
activities occurs when the activity is recognized as
a source of increased danger and a subject of re-
sponsibility is determined. And also harm should
result from the action of a source of increased
danger or the manifestation of its harmful prop-
erties. Otherwise, thedamageiscompensatedon-
ageneralbasis.

The drug as a commodity is the subject of a
retail sale transaction and ownership of it as a
general rule passes at the time of transfer of the
goods to the buyer at the place of sale. Thus, the
consumer is the owner of the drug, and in case
of harm to health with a high-quality drug, it is
impossible to apply the norms on liability to the
seller of this product, provided for in Article 931
of the Civil Code of the Republic of Kazakhstan,
since the seller is not the legal owner of the drug

at the time of its use. In addition, since activity
is recognized as a source of increased danger,
activities for the sale of medicines, storage, and
transportation do not pose a danger to others. In
case of violation of the rules for the sale, trans-
portation, storage of medicines, the physical and
chemical properties of drugs may be lost, and
they will become unusable. In addition, the use
of drugs is under human control. All of the above
indicates that the drug does not meet the signs of
a source of increased danger. Therefore, there are
no grounds for recognizing medicines as a source
of increased danger.

Forms of civil liability in the consumer market
of medicines are compensation for losses, com-
pensation for moral damage and recovery of pen-
alties.

The broadest understanding of moral damage
is moral or physical suffering caused by actions
(inaction) that encroaches on intangible goods
belonging to a citizen from birth or by virtue of
law (life, health, personal dignity, business repu-
tation, privacy, personal and family secrecy, etc.),
or violating his personal non-property rights (the
right to use his name, the right of authorship and
other non-property rights in accordance with the
laws on the protection of rights to the results of
intellectual activity), or violating the property
rights of a citizen.

Moral damage is an independent consequence
of violation of the rights of citizens; therefore, it
can be compensated independently regardless
of the presence of property damage or together
with property damage.

Considering that causing harm to a citizen's
life or health diminishes his personal intangible
goods, entails physical or moral suffering, the vic-
tim, along with compensation for property dam-
age caused to him, and has the right to compen-
sation for moral damage, provided that the per-
petrator of the harm is guilty.

Thus, it seems that moral damage is always
present when causing harm to the life and health
of a citizen. Moral damage to the consumer due
to violation of his rights provided for by regulato-
ry legal acts shall be reimbursed if the perpetrator
of the harm is guilty, unless otherwise provided
by law. Compensation for moral damage is car-
ried out in cash, regardless of the property dam-
age subject to compensation, in accordance with
Articles 951-952 of the Civil Code of the Republic
of Kazakhstan. Thus, we can safely say that the
responsibility for causing moral damage is com-
pensatory.
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The amount of compensation for moral dam-
age according to the general rule enshrined in the
Civil Code of the Republic of Kazakhstan is deter-
mined by the court depending on the nature of
the physical and moral suffering caused to the
victim, as well as the degree of guilt of the perpe-
trator of harm in cases where guilt is the basis for
compensation for harm. However, the legislation
does not exclude the possibility of setting the size
by agreement of the parties in cases where vol-
untary, pre-trial compensation for moral damage
occurs.

The subjects of responsibility for violation of
the legislation on the circulation of medicines
are legal entities and individual entrepreneurs
licensed to carry out pharmaceutical activities,
similar to how the responsibility of a medical or-
ganization for the actions of doctors comes when
providing inappropriate medical services. For
pharmacists there is no civil liability to consum-
ers of medicines. In accordance with the Labor
Code of the Republic of Kazakhstan, pharmacists
are employees of the above-mentioned entrepre-
neurs; therefore, the obligation to compensate
for harm caused by pharmaceutical employees,
in accordance with the norms of the Civil Code
of the Republic of Kazakhstan, is assigned to legal
entities and individual entrepreneurs with whom
the above-mentioned specialists are in labor rela-
tions. In the event of non-contractual liability, the
subjects of responsibility may also be manufac-
turers and organizations of the wholesale trade in
medicines.

Creditors (victims) in these legal relations can
be both individuals, including individual entrepre-
neurs, and legal entities, provided that the con-
tract for the retail sale of medicines is concluded
for the use of goods not for business purposes.

The civil liability of the subjects of the drug
market can be both contractual and non-contrac-
tual.

Contractual liability is associated with a viola-
tion of a specific obligation in the regulatory rela-
tive obligation existing between the parties, and
is established in the law governing this obligation,
as well as in the contract itself.

Contractual liability in the consumer market of
medicines arises in case of violation of obligations
arising from the concluded contract for the retail
sale of medicines.

Since the contract for the retail purchase and
sale of medicines is an accession contract, and of-
ten this contract is concluded orally, the legislator
must ensure a guaranteed minimum of the rights

of consumers of medicines, including by estab-
lishing the seller's liability for non-fulfillment or
improper fulfillment of obligations. Above it was
said that the Code of the Republic of Kazakhstan
On Health provides for the norms of responsibil-
ity of the subjects of the drug market. At the same
time, the contractual liability of the seller is regu-
lated by the same norms as the liability of the sell-
er of other goods, but with some peculiarities.

The basis for the occurrence of the seller's
contractual liability is non-fulfillment or improper
fulfillment of the concluded contract for the retail
sale of medicines. Thus, violation of the conditions
on the subject of the contract may be expressed in
providing the buyer with a low-quality drug. How-
ever, due to the specific properties of the drug, it
is impossible to reduce the purchase price, reim-
burse the costs of eliminating the shortcomings
of the product, since it is physically impossible to
eliminate the shortcomings in the drug. Thus, the
buyer of medicines has the right to demand ei-
ther the replacement of poor-quality goods with
good quality goods, or to abandon the concluded
purchase and sale agreement.

Despite the specific obligation of the seller -
to transfer the drug to the buyer in the amount
and assortment in which it is indicated in the pre-
scription for the purchase of a prescription drug,
no special civil liability for violation of this obliga-
tion by the legislator is provided. Here you should
be guided by the norms of the Civil Code of the
Republic of Kazakhstan on the consequences of
violation of conditions on the quantity of goods
or on the consequences of violation of conditions
on the assortment of goods. However, if the seller
violates the deadlines established by the legisla-
tor for servicing the provided prescriptions, the
norms provided for in the Code of the Republic
of Kazakhstan On Health on the subsequent viola-
tion by the seller of the deadline for the transfer
of pre-paid goods to the consumer do not apply,
since the legislator does not oblige the buyer to
pay for the missing drug at the time of circulation.
It seems that, in this case, one should be guided
by the general norms on liability for violation of
the obligation, and property liability in the form
of compensation for losses will arise for the seller
of medicines.

Sometimes a customer can get a drug with-
out packaging. Legislation on the circulation of
medicinal products allows violation of secondary
packaging in cases where it is impossible to fulfill
a doctor's appointment and it is necessary to sep-
arate the secondary packaging. A violation of the
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packaging conditions in this case will be the case
when the seller independently decides to violate
the secondary packaging. At the same time, the
buyer has the right to demand to pack the medi-
cine or present requirements arising from the
transfer of goods of improper quality.

Also, a violation of the conditions on the sub-
ject of the contract is the transfer to the consum-
er of the drug without instructions for use. For
the subject of the drug market, liability comes in
the form of compensation for losses. In addition,
the consumer has the right to compensation for
moral damage.

Another violation of the conditions on the
subject can be called the sale of a drug included
in the VED list, which, in accordance with the
Code of the Republic of Kazakhstan On Health, is
not allowed for sale due to the lack of registra-
tion of the maximum selling price of the drug. In
this case, the consumer has the right to make a
claim for damages and compensation for moral
damage.

Failure to provide the buyer with the neces-
sary and reliable information also entails prop-
erty liability for the seller. The list of information
provided to the buyer of medicinal products has
been expanded by the legislator in comparison
with other goods, and, therefore, if the consumer
does not receive information about the presence
of other medicinal products, having the same in-
ternational non-proprietary name and prices for
them, as well as failure to provide information
on the procedure for generating prices for VEDs,
the consumer has the right to refuse to fulfill the
contract of sale, demand the return of the paid
amount and compensation for losses.

For the seller of medicines in the consumer
market of the Republic of Kazakhstan, respon-
sibility may arise for the delay in fulfilling the
consumer's requirements provided for in the
Code of the Republic of Kazakhstan On Health,
according to which the seller pays a penalty to
the buyer.

Non-contractual liability is not related to vio-
lation of the terms of the concluded contract,
therefore it is not subject to establishment by the
parties. A type of non-contractual liability is tort
liability arising from harm. Obligations from harm
in the Civil Code of the Republic of Kazakhstan are
devoted to a separate chapter 47. As noted in the
literature, the concepts of "obligations from caus-
ing harm" and "responsibility for causing harm"
are often used as identical, and the concept of
"responsibility" is given the main place.

The very fact of harm to another person in the
presence of other circumstances provided for by
law means the emergence of an obligation due to
harm, according to which the person who caused
the harm or another person responsible for the
actions of the causer is obliged to compensate
the victim for it.

Compensation for harm caused to human
health as a result of the use of the medicinal prod-
uct is carried out according to the rules of Chapter
47 of the Civil Code of the Republic of Kazakhstan
with the features established in the Code of the
Republic of Kazakhstan On Health. As previously
said, compensation for harm occurs in the form
of compensation for losses. Moral damage is also
compensated, since the irrelevant benefit of the
victim (creditor) is violated - the right to life and
health.

The Code of the Republic of Kazakhstan On
Health provides for a special type of civil liability
for causing harm to the health of a citizen due
to the use of medicines. At the same time, the
article contains norms on compensation for harm
caused to the health of a citizen due to the use
of a poor-quality drug and due to inaccurate in-
formation, contained in the instructions for use
of the medicinal product issued by the manufac-
turer of the medicinal product, and also if harm
to the health of citizens is caused due to the use
of a medicinal product, which has become unus-
able as a result of violation of the rules for the
storage of medicines, rules for the wholesale
of medicines, rules for the distribution of medi-
cines, rules for the manufacture and distribution
of medicines.

In this case, the legislator does not contain an
indication of falsified and counterfeit medicines.
This raises the question whether the harm caused
to health in the case of the use of a falsified drug
under the rules of the Code of the Republic of
Kazakhstan On Healthor according to the general
rules of the Civil Code of the Republic of Kazakh-
stan. Falsified medicinal product means a me-
dicinal product accompanied by false information
about its composition and/or manufacturer.

According to the definition of the World
Health Organization, a falsified medicinal product
is a product deliberately and unlawfully provided
with a label that incorrectly indicates the authen-
ticity of the product and/or the manufacturer [10]
As a rule, there are two types of falsified drugs:
these are those that do not contain any medicinal
or other potent substances, and those that con-
tain dangerous substances.
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Thus, in the Code of the Republic of Kazakhstan
on Health, the legislator speaks of a high-quality
drug, but containing inaccurate information in
the instructions, otherwise the legislator would
use the phrase falsified drug, since there is a defi-
nition of a falsified drug. Thus, liability for harm
caused to the health of citizens due to the use of a
falsified drug is provided only by the norms of the
Civil Code of the Republic of Kazakhstan.

The illegal actions of the obliged subject in-
clude the introduction of a poor-quality drug into
civil circulation, as well as the publication by the
manufacturer of instructions for the use of the
drug with inaccurate information. Illegal behavior
also includes violation of the rules for the storage
of medicines, the rules for the sale of medicines,
and the rules for the manufacture. In the case of
the sale of a falsified drug, the very sale of such a
drug will be illegal.

The legislator has established a rule different
from the norms of the Civil Code of the Republic
of Kazakhstan, from which it follows that in order
to compensate for harm by the manufacturer, it
must be proved to the victims that the drug was
used as prescribed, in accordance with the instruc-
tions and that the reason for the harm is that the
drugis poor. When compensating for harm caused
to the health of a citizen as a result of the use of
a falsified drug, in accordance with the norms of
the Civil Code of the Republic of Kazakhstan, the
fact that the drug is falsified is enough.

The norms of Chapter 47 of the Civil Code of
the Republic of Kazakhstan and the Law On Pro-
tection of Consumer Rights establish that harm
caused to the life, health or property of a citizen
or property of a legal entity due to constructive,
prescription or other shortcomings of a product,
work or service, as well as due to inaccurate or
insufficient information about the product (work,
service), subject to reimbursement by the seller
or manufacturer of the goods, the person who
performed the work or rendered the service (the
executor), regardless of their guilt and whether
the victim was in a contractual relationship with
them or not. Damage caused due to defects of
the goods, due to failure to provide complete or
reliable information about the goods, is subject to
compensation at the choice of the victim by the
seller or manufacturer of the goods.

The entities compensating for harm are the
manufacturer of the drug, the organization of
the wholesale trade in medicines, pharmacy or-
ganizations, individual entrepreneurs licensed for
pharmaceutical activities or a license for medical

activities, medical organizations licensed for phar-
maceutical activities.

The Code of the Republic of Kazakhstan On
Health specifies the conditions under which one
should contact a particular subject: if it is proved
that the medicinal product was used as prescribed
in accordance with the instructions for use of the
medicinal product and the cause of harm was the
introduction of a poor-quality medicinal product
into civil circulation, as well as that health dam-
age was caused due to inaccurate information
contained in the instructions for use of the me-
dicinal product issued by the manufacturer of the
medicinal product, then the manufacturer of the
medicinal product is obliged to compensate for
the harm caused to the health of citizens; subject
to harm to health due to the use of a medicinal
product that has become unusable as a result of
violation of the rules for the storage of medicines,
the rules for the wholesale of medicines, the rules
for the distribution of medicines, the rules for the
manufacture and distribution of medicines - com-
pensation for damage is carried out accordingly
by the organization of wholesale trade in medi-
cines, a pharmacy organization, an individual
entrepreneur who has a license for pharmaceuti-
cal activities or a license for medical activities, a
medical organization that has a license for phar-
maceutical activities (its separate unit (outpatient
clinic, feldsher and feldsher-midwife stations,
center (department) of the general medical (fam-
ily) practice) located in a rural settlement in which
there is no pharmacy organization) who allowed
the sale or issue of such a drug product.

However, in this paragraph, among the numer-
ous subjects, a subject such as a manufacturer is
not listed. In accordance with the Code of the Re-
public of Kazakhstan on Health, storage can also
be carried out by the manufacturer of medicines.
It seems that violation of the storage rules of the
manufacturer may also lead to the unsuitability
of the drug product. It would be advisable to at-
tribute the manufacturer to the subjects com-
pensating for harm in the event of the use of a
medicinal product that has become unusable as
a result of violation of storage rules. Although, on
the practical side, it is quite difficult for the con-
sumer, or even impossible to establish the subject
who violated the storage rules, which caused the
drug to become unusable.

In addition, the Code of the Republic of Ka-
zakhstan On Health refers only to the harm caused
to the health of a citizen. The possibility of death
due to the use of a poor quality medicinal product
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or a medicinal product that has become unusable
due to violation of storage rules or any other re-
guirements for the circulation of medicinal prod-
ucts cannot be ruled out. In case of compensation
for harm to persons who have suffered damage
as a result of the death of the breadwinner, it will
definitely have to be guided by the norms of Ar-
ticles 947, 948 of the Civil Code of the Republic
of Kazakhstan and present requirements either to
the seller or to the manufacturer. But in this case,
will the organization engaged in the wholesale of
medicines compensate for the harm caused to life
in case of violation of storage requirements. Does
it fall under the term "seller" in accordance with
this article? Most likely, to resolve this issue, it will
be necessary to refer to the Code of the Republic
of Kazakhstan on Health by analogy with compen-
sation for harm caused to health.

Thus, the legislator in the Code of the Republic
of Kazakhstan On Health establishes a closed list
of grounds for the consumer to apply for compen-
sation for harm caused to health due to the use of
drugs. As a special law, the Code of the Republic
of Kazakhstan On Health has priority over the Civil
Code of the Republic of Kazakhstan, establishes
specific subjects to which the consumer should
turn. In practice, a small number of applicants ap-
ply to the court for compensation for harm caused
to health due to the use of drugs. This indicates
not the quality of drugs circulating on the market,
but that it is quite difficult to establish a causal
relationship between the adverse consequences
that have occurred and the unlawful behavior of
the manufacturer, seller, as well as that it is neces-
sary to determine the subject responsible for the
harm that has arisen.

Thus, it can be said that the legislator has com-
plicated the consumer's conditions for obtaining
compensation for harm caused to health due to
the use of a medicinal product, which in turn is
deterioration in the position of the consumer of
medicines compared to consumers of other goods
on the consumer market.

The Code of the Republic of Kazakhstan On
Health does not provide for special civil liability
for violation of the ban on the sale of counterfeit
medicines, i.e. medicines, on the label and pack-
aging of which a trademark or a similar designa-
tion is illegally placed to the extent of confusion,
as well as on which the name of the place of ori-
gin of the goods is illegally used or similar to them
to the degree of confusion of the designation.

In the case of the use of a counterfeit medici-
nal product in the consumer market, liability aris-

es both to the copyright holder of the trademark
and to buyers. The sale of counterfeit medicine
on the consumer market is a violation of intellec-
tual rights, even if the seller did not know about
the counterfeit product.

For the seller of a counterfeit medicinal prod-
uct, both contractual and non-contractual civil li-
ability to the consumer is possible. If a counterfeit
medicinal product contains signs of a poor-quality
medicinal product, including a falsified or poor-
quality medicinal product, then contractual liabil-
ity for the transferred low-quality goods arises,
and in case of harm to the life or health of the
consumer, tort liability arises in the form and on
the grounds that were considered above when
selling falsified and poor-quality medicinal prod-
ucts. When selling a high-quality counterfeit drug
product, contractual responsibility will come for
providing inaccurate or incomplete information
about the drug product.

The liability of the violator of counterfeit goods
to the copyright holder for the circulation of coun-
terfeit medicines in accordance with the norms
of the Civil Code of the Republic of Kazakhstan
comes in the form of compensation for losses or
instead of compensation for losses at the choice
of the latter in the form of payment of compensa-
tion in the amount determined according to the
rules provided for by the Civil Code of the Repub-
lic of Kazakhstan. At the same time, the court is
not deprived of the right to recover the amount
of compensation in a smaller amount compared
to the stated requirement. And here it should be
said that the above-mentioned measures of li-
ability in the form of compensation for losses or
payment of compensation instead of compensa-
tion for losses for violation of intellectual rights
committed by the violator in the course of his en-
trepreneurial activity are subject to use, regard-
less of the fault of the violator, if such a person
does not prove that the violation of intellectual
rights occurred due to force majeure, that is, ex-
traordinary and unavoidable circumstances under
these conditions. Thus, the retailer of medicines,
which, in the absence of its guilt, reimbursed
losses or paid compensation to the copyright
holder, has the right to present to the wholesale
organizations of medicines that sold such a drug
a recourse claims for compensation for losses in-
curred, including amounts paid to third parties.

In addition to compensation for losses or pay-
ment of compensation, the possessor of a right
has the right to demand withdrawal from circula-
tion and destruction at the expense of the viola-
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tor of counterfeit goods, labels, packages of goods
on which an illegally used trademark or a similar
designation is placed to the degree of confusion,
as well as on which the used name of the place
of origin of the goods is illegally placed or similar
to it to the degree of confusion. In cases where
the introduction of such goods into circulation is
necessary in the public interest, the possessor of
aright has the right to demand the removal at the
expense of the violator from counterfeit goods,
labels, packages of goods, an illegally used trade-
mark or similar to it to the degree of mixing the
designation, as well as an illegally used name of
the place of origin of the goods or similar to it to
the degree of mixing the designation.

The issue of responsibility for the sale of medi-
cines to children remains is still open. Analysis of
regulatory legal acts regulating responsibility for
violation of the legislation on the circulation of
medicines shows that the legislation of the Re-
public of Kazakhstan does not provide for special
responsibility for the sale of medicines to chil-
dren. This absence is explained by the fact that
there is no ban on their sale to minors.

There may be cases when drugs purchased by
minors can harm their health. Consider liability
in this case. Depending on which drug was pur-
chased - prescription or over-the-counter, this
or that responsibility comes. So, if a minor pur-
chased a prescription drug without a prescription,
then the seller who released the drug without a
prescription will bear administrative responsibil-
ity provided for violation of these requirements.
However, this responsibility will not be special in
relation to the saleto minors. Liability for this of-
fence comes no matter who the buyer is: adult or
child. Harm caused to the health or life of a minor
as a result of the use of a self-purchased prescrip-
tion drug without a prescription is subject to com-
pensation according to the rules of Chapter 47 of
the Civil Code of the Republic of Kazakhstan.

If the drug product was issued on the basis of
a prescription both issued in the name of a minor
and in the name of another citizen, administrative
responsibility does not arise for the seller, since
the norms on the sale of medicines were not vio-
lated during the sale. Also, there will be no admin-
istrative responsibility in the event of the sale of
a non-prescription drug to children. In the event
of harm to the health of a child purchased by the
self-mentioned medicinal product, the seller will
be responsible for causing harm to the health or
life of the child only in cases provided for by the

Code of the Republic of Kazakhstan On Health. If
the harm occurs as a result of the incorrect use
of the drug by the child, then the seller is not re-
sponsible for causing harm to health, since there
is no illegal behavior.

Therefore, for the onset of civil liability in the
event of harm to the child's health as a result of
the use of independently purchased medicine, it
is necessary to provide for administrative liability
for violation of the rules for the sale of medicines
to children and civil liability. To do this, an article
"Compensation for harm caused to the health of
citizens due to the use of medicines" should be
added to the Code of the Republic of Kazakhstan
on Health as follows: "If harm to the health of
a minor is caused due to the use of a medicinal
product purchased independently, compensation
for damage is carried out by a retail organization
of medicines, an individual entrepreneur who has
a license for pharmaceutical activities or a license
for medical activities, a medical organization
that has a license for pharmaceutical activities
(its separate unit (outpatient clinic, feldsher and
feldsher-midwife stations, center (department) of
the general medical (family) practice) located in a
rural settlement in which there is no organization
of the retail trade in medicines) that allowed the
sale of such a drug".

The study of contractual and non-contractual
liability allows us to draw an important conclu-
sion that the current trend in the legislation of
the Republic of Kazakhstan is observed in the
consumer market of medicines - the coincidence
of two types of civil liability. This arises when the
harm caused to the life and health of a citizen in
the implementation of contractual obligations is
compensated according to the rules on torts. In
this case, this is due to the fact that in the event
of harm to the health of a citizen in the event of
the sale of a low-quality drug, and/or the provi-
sion of inaccurate/inauthentic information about
the drug, the contractual obligation to transfer
high-quality goods, provide information about
the product is violated, and compensation for
damage occurs both according to the norms on
contractual liability, and according to the rules of
Chapter 47 of the Civil Code of the Republic of Ka-
zakhstan.

Such a coincidence of liability should be rec-
ognized as positive for the consumer, as it allows
him to protect his rights to a greater extent, pro-
viding more complete compensation for the dam-
age caused and compensation for moral damage.
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