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SOFTWARE AS AN OBJECT OF PATENT LAW

Annotation
One of the frequent requirements of employers in the IT field is the absence of plagiarism in the
code of programs and / or algorithms. However, due to the regulation of computer programs by the
copyright institution, it is very difficult not only to check the work for the possibility of plagiarism, but
also to protect one's rights as a copyright holder in court. In this article, we willconsider the possibility
of registering computer programs as objects of Patent Law
Key words: Copyright, Patent Law, Intellectual Property Law, Software, Civil Law.

H.C.CyneiimeHosB ?

1 3.£.M., CEHbOpP NEKTOP,
Kacnuit KoFamablK YHUBEPCUTETI,
KasaKkcTaH Pecnybankacbl, AnmaTbl K.
e-mail: narimans1991@yandex.kz

BAFAAPNAMANDIK K¥PAT NATEHTTIK K¥KbIKTbIH OBBEKTICI PETIHAE

AHpaTtna

IT canacblHAafbl KyMbiC Bepylinepain, Xui KoMbINATbIH TananTapbiHbIH, 6ipi - H6afgapnamanap
oHe/Hemece anropuTMaep KodplHAa naaruatTbiH, 60maybl. [ereHMeH, aBToP/blK KYKbIK MHCTUTY-
TbIMEH KOMMbIOTEPAIK bafgapnamanapsbl PeTTENTIHIH eckepe OTbipbin, bafmapiamana naaruaTtTblK,
YKOKTbIFbIHA KO3 eTKi3y faHa emMec, COHbIMEH KaTap KYKbIK Meci peTiHae 63 KYKbIKTapblH COT apKbi/bl
KOpfay eTe KMbIH. Byn Makanaga 6i3 KomnbtoTep ik 6afaapaamanapabl NATEHT KYKbIFbIHbIH 06 beKTiNepi
peTiHae TipKey MYMKIHAIMH KapacTbipambi3.

TyiiiHai ce3paep: aBTOP/bIK KYKbIK, MATEHT KYKbIfbl, 3UATKEPIK MEHLIK KYKblfbl, KOMMNbIOTEPAIK
b6argapnama, a3amaTTbiK KYKbIK.

H.C.CyneiimeHoB *

IM.10.H., ceHbOp NeKTOop,
Kacnuiicknit obLLecTBEHHbIV YHUBEPCUTET,
Pecnybnuka KasaxcraH, r. Aimartbl
e-mail: narimans1991@yandex.kz

NMPOTPAMMHOE OBECNEYEHUE KAK OBBEKT NMATEHTHOTIO NMPABA

AHHOTauuA
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pernctpaunmn nporpamm 3BM, Kak 06beKkToB MaTeHTHOro npasa.

KntoueBble cnoBa: aBTOPCKOe NPaBo, MAaTEHTHOE NPaBo, NPAaBOMHTENIEKTYa/IbHON COBCTBEHHOCTH,
nporpamma 3BM, rpa*kgaHckoe npaso.



30 T'PAXKIAHCKOE ITPABO U IPOLHECC / HAYUYHBIE TPY/bI "SAIJIET". Ne 4. 2021

In the last decade, one of the debatable ques-
tions is whether a computer program can be an
object of patent law [1]. Software and algorithms,
in one form or another, are used in almost all
electronics that are used today. Due to the wide-
spread need for software, this area is very impor-
tant and profitable. That is why the solution of the
issue of legal regulation of computer programs is
so important from the point of view of entrepre-
neurial activity and authors.

Computer programs in the Republic of Ka-
zakhstan are regulated by the Law of the Repub-
lic of Kazakhstan dated June 10, 1996 No. 6 “On
Copyright and Related Rights” [2] (hereinafter
referred to as the Copyright Law). According to
Art. 2 of this law, a computer program is a set of
commands expressed in the form of words, dia-
grams or in any other form of expression, when
recorded on a machine-readable material carrier,
the computer performs or achieves a certain task
or result, including preparatory materials, the
nature of which is that the computer program is
their result at a later stage.

Article 7 of the Copyright Law includes com-
puter programs among the objects of copyright
and this regulation applies to all types of com-
puter programs that can be expressed in any lan-
guage and in any form, including source text and
object code.

At the same time, in accordance with para-
graphs. 5 p. 3 art. 6 of the Patent Law of the
Republic of Kazakhstan dated July 16, 1999 No.
427-l (hereinafter referred to as the Patent Law)
[3], is not an invention: programs for computers
and algorithms as such. The same exception ap-
plies to utility models (clause 3, article 7 of the
Patent Law). In view of such legal regulation, it is
impossible to apply for a patent for a computer
program or algorithm as such, due to the fact that
they are considered non-patentable both as in-
ventions (clause 3 of article 6 of the Patent Law of
the Republic of Kazakhstan) and as utility models
(clause 3, article 7 of the Patent Law of the Re-
public of Kazakhstan). Such regulation is provided
not only by Kazakh legislation, but also in some
foreign countries, for example, in Russia [4].

However, the wording of the content of the
norm of paragraphs deserves attention. 5 p. 3 art.
6 of the Patent Law - "computer programs and
algorithms as such." It follows from the meaning
of this norm that if a computer program or algo-
rithm is registered as an integral or functional part
of another object of patent law (for example, an
invention or utility model) [5], then this is allowed

by law and, therefore, the program The computer
(as an integral / functional part) receives patent-
ability. Thus, legal protection of computer pro-
grams as an object of patent law is possible only
in the form of a method or device.

Atthe same time, another option is used, when
a computer program can be registered as part of
another object of patent law, since the program
itself, due to the requirements of the law, cannot
be registered. Although computer programs are
written for certain functions and equipment, the
creator of the equipment and the program can be
different people. Moreover, it is not uncommon
for a situation where equipment is first created,
and then additional programs are written for it.
And in this case, it will no longer be possible to
register a computer program as an integral func-
tional part of the invention. It is for such cases
that it is necessary to provide in the law the possi-
bility of registering computer programs as objects
of patent law.

In this regard, the experience of some coun-
tries deserves attention. For example, in the Unit-
ed States, the law provides for the patenting of
computer programs (for the first time such a pat-
ent in this country was obtained on May 26, 1981
[6]. other countries.

The very possibility of registering computer
programs does not raise any special questions.
If we consider the possibility of registering com-
puter programs, then from the point of view of
patentability, it meets the criteria for both inven-
tions and utility models.The only exception is the
industrial design, becauseits content is a design
and artistic solution. Regarding the criteria for an
invention and utility model that are presented for
a patent, computer programs can correspond to
them:

¢ Novelty - lies in the fact that a specific pro-
gram should be unknown from the objectively ex-
isting and available information [7, p.106].

e inventive step (in relation to invention) -
there are a number of programs that use new
solutions or solve new problems that were not
solved before the creation of this program.

e industrial applicability Considering the ubig-
uity of computer programs, this criterion does not
raise any questions, since an invention is industri-
ally applicable if it can be used in industry, agricul-
ture, healthcare and other industries.

If the program does not meet the criteria or
the content of the patent is questionable [8], then
this program may still be subject to copyright.

The need to provide the possibility of register-
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ing computer programs as objects of patent law is
due to the following circumstances.

First of all, | note that the registration of a com-
puter program as an object of patent law should
not replace copyright in computer programs, but
should only supplement it. Mostly entrepreneurs,
authors and individuals who have invested a lot
of effort and money in creating their program will
be interested in this. In addition, patents for com-
puter programs are of particular interest to those
who invented, created a completely new solution.
The interest of such persons lies in the fact that
patent law provides more effective and reliable
protection for the right holder.

However, the proposal to use patent law in re-
lation to computer programs is not shared by all
researchers.

One of the arguments of the opponents of
patenting computer programs is that despite the
publication of a patent and its availability, this will
still cause a deterioration in developments in this
area due to the fact that the patent holder will
prohibit the use of the program, algorithm, code
he created [6].

However, in our opinion, the supporters of this
position do not take into account all the circum-
stances. Firstly, copying someone else's computer
program in whole or in some part of it is plagia-
rism, including from the point of view of copy-
right. Those. from the point of view of legislation,
liability will come both in case of violation of copy-
rights and patents. Without the permission of the
owner of the rights, no one will be able to legally
use the program, except as provided by law.

Secondly, in accordance with paragraph 2 of
Article 12 of the Patent Law of the Republic of Ka-
zakhstan, “conducting a scientific research or ex-
periment on a product containing a protected ob-
ject of industrial property, if the purpose of such
scientific research or experiment is not to gener-
ate income”, is not a violation of the exclusive the
rights of the patent owner. Thus, from the point
of view of the development of science, patent-
ing should not become such a major obstacle to
scientific research. Of course, the income clause
raises some doubts. But even copyright law pro-
vides for a ban on the use of someone else's ob-
ject for commercial purposes without the permis-
sion of the copyright holder [9].

Another argument of the opponents of com-
puter programs patenting is that, in their opinion,
copyright provides sufficient protection for the
authors of computer programs [10]. In case of
copyright infringement, he can always go to court

with a lawsuit against those who copy or use his
software without a license.

However, this argument is not without contro-
versy, since copyright law, despite the longer term
of copyright, nevertheless provides less protec-
tion. For example, the problem with the evidence
base, if the case goes to court. In addition, there
are questions related to checking work for plagia-
rism and borrowing someone else's code.

A patent, although it provides a shorter term
of protection, but when applying for a patent, the
closest analogues indicated by the applicants in
the patent registry are checked for coincidence
and possible plagiarism. The legislator does not
provide for such requirements for registration of
copyright. Meanwhile, in the field of program-
ming, borrowing some code elements for a pro-
gram is a common practice. For example, there
are various specialized websites that post various
pieces of code for public access, the use of which
may lead to infringement of someone else's intel-
lectual property. Therefore, if it is possible to reg-
ister a computer program, after its verification,
the right holder will be sure that his program does
not violate the rights of third parties and there is
no borrowed code in it.

As a result, the copyright holder can reduce or
even eliminate the possibility of potential lawsuits
regarding their program. Another undoubted plus
is protection against unfair competition, including
better protection and protection of the program
than that provided by copyright law.

If we sum up the advantages and disadvantag-
es that give copyright law and the Patent Law, we
can draw the following conclusions

Copyright:

¢ a longer period of protection of exclusive
rights - all life + 70 years after death [2].

¢ no need for registration, because. rights to
an object of copyright arise upon the fact of its
creation [2].

e lack of strict criteria for copyright objects,
since copyright extends to works of science, lit-
erature and art that are the result of creative ac-
tivity, regardless of their purpose, content and
dignity, as well as the method and form of their
expression [2].

¢ as a result of the above advantages, provid-
ing ample opportunities for independent devel-
opers, coders and other IT professionals, because
a special registration procedure is not necessary.

¢ One consequence is the rapid development
of this area.
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Patent law:

e a patent provides greater protection - dur-
ing the registration of a patent, it will be checked
according to various criteria, including novelty,
which eliminates the possibility of plagiarism
and borrowing from similar programs. Thus, the
probability of filing a lawsuit against the owner
of a patent for plagiarism or program similarity,
although not excluded, is significantly reduced.
From the point of view of protecting the rights
and interests of entrepreneurs (especially for
small businesses), this is undoubtedly a signifi-
cant advantage, because protects their business
from possible lawsuits from third parties.

e The limited time of patent law, while certain-
ly a disadvantage compared to copyright, still has
a sufficient period to make a profit. Among other
things, science does not stand still, including com-
puter programs. A patent for a utility model is val-
id for 5 years with the possibility of its extension
for 3 years, then this period is sufficient for, for
example, a computer program to become obso-
lete. But at the same time, this period is sufficient
to obtain potential profits. In addition, thanks to
a patent, its owner actually becomes a "monopo-
list" on this object and can freely use it while pro-
hibiting its use by other persons.

e An important advantage is that the publica-
tion of patents has an impact on the development
of science.

At the same time, the question of the relation-
ship between patent law and copyright remains
unresolved.

In our opinion, first of all, it is advisable to con-
sider the possibility of regulating computer pro-
grams both as objects of patent law and as ob-
jects of copyright [1]. With this approach, patent
law will complement the existing system of regu-
lation of computer programs, and not replace it.
Their regulation as an object of only one institu-
tion, and not another, has certain disadvantages.
Thus, the exclusion of a computer program as an
object of copyright will, of course, entail signifi-
cant negative consequences for both their users
and their independent developers[11]. And the
regulation of a computer program only as an ob-
ject of copyright (in the form in which it is cur-
rently regulated), although both functionally and
in practice has shown its ability to work, still does
not have a number of advantages that computer
programs that are registered as an object of pat-
ent law.

Therefore, the issue of their legal regulation
remains relevant. In this regard, in our opinion, it
is necessary to study and analyze foreign practice
in order to use the most effective solutions and
take into account potential shortcomings, which
in the future may result in potential problems in
the regulation of computer programs.
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