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CUCTEMATU3ALMNA OOTOBOPOB B TPAXXAAHCKOM
NMPABE KASAXCTAHA, NATBUN UTEPMAHUU

AHHOTauuAa

B HacToALlLeN cTaTbe paccMmaTpMBatOTCA NPU3HAKM CUCTEMbILOrOBOPOB Ha NpeameT COOTBETCTBUA
NPM3HAKaMLLe/I0CTHOMN CUCTeMbI.B KauecTBe OCHOBHbIX MPU3HAKOBCUCTEMbBI BbIAENAETCA HaAnYMe B3a-
MMOCBA3AHHbIX 3/1IEMEHTOB CUCTEMbI, B3aMMOOTHOLLEHUA MEXAY 31eMEeHTaMN CUCTEMbI, eINnHanA Lenb
CUCTEMbI, CTPYKTYpPa CUCTEMbBI U ee LLleNOCTHOCTb.

C y4yeTom pas/iMYHbIX NOAX0A0B NPy GOPMUPOBAHUMN CUCTEMbI AOrOBOPOB KasaxcTaHa, /laTeun u
lepmaHUK aBTOPOM AaHbl NOHATUA AYaZIMCTUYECKOM U MOHUCTUYECKON HOPMATUMBHOM CUCTEMBbI A0-
rosopoBs.TaK»e BCTaTbe NPUBOAUTCA PAL NPUMEPOB, NOATBEPKAAIOWNXTEIUC O TOM, YTO MPaBOBbIE
pexumbl foroBopos B KasaxctaHe, lfepmaHum 1 JTaTBUMMMEIOT KaK obLyme CXOACTBa, TaK U CBOKO chel-

NOUKYy.

KnioueBble cnosa:cmMctema 40roBOPOB, AOroBOPHOE NpPaBo, B3aMMOCBA3aHHbIE 3/1EMEHTbI CUCTe-
Mbl, NPaBOBOM PEXKMM A0roBopa, HENOMMEHOBaHHbIN Aorosop, ceoboaa 4Orosopa.

The issue of the contract system remains rath-
er complicated and incompletely developed with-
in the contract law, notwithstanding the fact that
the great numbers of works are devoted to the
contract system analysis in legal literature.

Research of all the contracts as a unified sys-
tem allows viewing contracts not as a segmental
bulk of particular types of contracts, but as their
certain aggregation possessing internal integral
structure. Systemic research allows to understand
what combines all the contracts into a unified
whole, and what discriminates them from one
another within the framework of such unified
whole. First, systemic approach in the building
and analysis of the contract law is designed for
the achievement of a law-making goal, being un-
derstood to be a drafting of effective legislation.
It facilitates the discovery of legal relations’ at-
tributes influencing the legal regulation, and le-
gally significant relation between such attributes.
Systemic analysis ensures proper cosubordination
of legal provisions, their unification and differen-
tiation. Scientifically substantiated system of civil
contracts allows discovering what attributes of so-
cial relations need the application of a given legal
mechanism, and to group social relations based
on such attributes. Second, research of the con-
tract system is aimed at solving the law-enforce-
ment task. It is necessary to correctly treat the
specific contract in order for the civil laws to be
effectively applied thereto. The law-enforcement
characterisation will only be right if it coincides
with the law-making characterisation. Therefore,
one of the main law-enforcement tasks is to find
out what legal relations, as envisaged by the leg-
islator, are to be governed by certain legal pro-
visions, and to elaborate practically convenient
criterion of distinguishing of such legal relations

which will exactly correspond to the legislative
criterion[1, P.6].

Research of the contract system allows to
determine the attributes that are the basis for
distinguishing of specific types of contracts, and
to formulate practically convenient criteria for
treatment of contracts exactly corresponding to
their essence. This will ensure application of each
contractual institution only to those contracts for
which regulation it is intended. Apart from that,
it allows to discover such attributes that contain
the components of different types of contracts,
in other words, their mixture; or to find out the
attributes inherent in none of the types of that
system. In such case, we can talk about atypicality
of a given contract[1, P.8].

Many scholars have performed various classi-
fications of the civil law contract’s system. Such
work was even done in the era of Roman law. At
the time of Roman Empire, the necessity of con-
tract classification was driven by their enforce-
ment. As time passed, the legal grounds for the
contract classification altered. But, nevertheless,
the fundamental part of the contract classification
system inherited from Romans has survived[2,
P.1083].

Yu.V. Romanets focused on theoretical and
practical importance of systemic study of con-
tracts, and substantiated it as follows: theoretical
importance is that the contract system consists of
a set of elements, each of which, having common
attributes of a civil contract, is characterised by
specificity, conditioning the necessity of specific
legal regulation. In other words, the systemic ap-
proach in the course of the contract law research
allows discovering the principles of its general-to-
particular building, which is of high law-making
and codification importance. Practical impor-
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tance is no less relevant. Correct interpretation
and application of any provision of law means its
systemic use. Which means that, either provisions
of the General Part of the CC, or the special provi-
sions contained in its Special Part shall apply to
any relation or dispute. Usually, both provisions
are applied in aggregate, since the first are partic-
ularised by the second. If, however, the provisions
of the General Part contravene the provisions of
the Special Part, then the latter shall prevail, as
those are that reflect the specificity of the rela-
tions being regulated. Such correlation of general
and special provisions has to be considered not
only in cases of aggregate application of given
provisions, but also when applying the provisions
of the Special Part only, since its institutions have
their internal structure as well. In order to cor-
rectly determine, specifically what provisions are
subject to application for regulation of such rela-
tion, it is necessary to find out the exact type of
the relation and its variation. In other words, to
give it a legal characterisation[1, P.12].

The significance of the systemic study of con-
tracts can be also seen in the constant develop-
ment of the contract law.Contract law is facing
new challenges. They are predominantly arising
from thedeep-seated changes currently under-
way in business, politics and law andwhich are
usually summarized under the term globaliza-
tion. Such changes affect not only the contractual
relations of the parties, but also the contractual
practice of the country as a whole.For example,
technological changes, changes associated with
the form and content of the contract, the emer-
gence of new anonymous contracts, and changes
in national legislation[3, P.3].

Other scholars hold the similar opinion, not-
ing that the system of civil law contracts has to be
mobile, correspond to the civil law development
level and promptly react to every new type or sort
of contractual obligation. As it is fairly noted by
the researchers, the systematisation of the legal
material cannot be an end in itself; if the proposal
of classification does not meet practical needs,
then its scientific value is quite doubtful too. Sys-
tematisation is not a random or accidental one,
it should be based on characteristic features and
attributes rooted in the essence of legal material
being systematised[4, P.89].

The civil law system is the aggregation of its in-
stitutions interrelated and logically sequenced. The
contract law constitutes a component part of this
system, being the part of the law of obligations
by itself. Study of the contract law as a system is

of high importance. This can be explained as fol-
lows, first, since the contract system is a compo-
nent part of wider systems of the law of obligations
and the civil law, it is characterised by generic at-
tributes inherent in them. The presence of generic
attributes allows application of those provisions of
the General Part of the CC to the contractual rela-
tions, which are not influenced by the contractual
specificity. Second, the contract system possesses
the attributes, on one hand, making it different
from other subsystems of the civil law, and, on the
other hand, inherent in any contractual relations.
Such attributes serve as the basis for formulation
of unified provisions applicable to all civil con-
tracts. Third, the contract system is comprised of
multiple components (types, sorts and variations
of contracts), each of which, possessing common
attributes of a civil contract, is characterised by
specificity, conditioning the necessity of specific
legal regulation[5, P.49].

Like any other law system, the system of civil
law contracts is formed objectively and assumes
study with the purpose of refinement. The system
of civil law contracts’ study is in the cognition of
the emergence of different civil law forms condi-
tioning by objective factors of the civil circulation
development, the existing system of the econom-
ic relations themselves[6, P.6].

The contract system is also defined as a dy-
namic combination of contracts, conditioned by
the equality and difference of the contractual
structures’ characterising attributes, determining
the unification and differentiation of regulation of
the contractual relations. Provided definition, be-
side the grounds of its building, reflects practical
significance of the contract system as well, as the
efficiency of the civil law regulation depends on
the structure of the system of contracts and inter-
relations between them[7, P.99].

With due regard to the stands set out above,
we may conclude that the contract system is
viewed and defined by scholars through various
classifications of contracts, or through its direct
legal regulation. There is own interrelation be-
tween these categories. Performed classifications
in the science of building the contract system by
way of breaking the contractual structures down
based on various attributes and grounds, eventu-
ally is nothing else but the theoretical analysis of
the contract system legal regulation. It is first and
foremost associated with the fact that the con-
tract system can exist only within the framework
of legal regulation.

In other words, building of the system of con-
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tracts and their classification are based on dif-
ferentiation and unification of legal regulation[1,
P.52].

As to the legal regulation itself, first and fore-
most it should be noted that it is divided into stat-
utory and casual. Statutory regulation is exercised
on the account of the positive law provisions. Cas-
ual regulation is exercised through the self-regu-
lation by legal individual remedies. In this case,
with casual regulation, the contract by itself, as
containing its individual terms, is a self-regulator
of the arising contractual legal relations.

In view of the existence in the contractual
practice of a vast number of segmental and non-
interrelating contracts, ensuring self-regulation
of contractual legal relations, it is impossible to
form a complete and interacting casual contract
system. Therefore, we can speak only about the
statutory system of contracts.

To substantiate the existence of the statu-
tory system of contracts it is necessary to view it
through the basic attributes of the system in gen-
eral. The system’s basic attributes are: the pres-
ence of interrelated components of the system,
the relationship between the system’s compo-
nents, the shared goal of the system, the struc-
ture of the system and integrity thereof.

As a proof of the presence of interrelated com-
ponents of the statutory system of contracts, we
can distinguish three levels of interrelation: 1) in-
ternal level involves interrelation between the pro-
visions on general regulations on a contract and
special provisions regulating particular types and
subtypes of contracts; 2) intra-area level involves
interrelation between the contract system compo-
nents and various components of the civil law area
(property, obligatory, hereditary right, etc.);3) in-
ter-area level involves interrelation between statu-
tory components of the contract system and the
elements of other areas of the law system (com-
mercial, land, environmental law, etc.).

It should be stressed once again, that under
Kazakhstani legislation all the contracts shall be
regulated by the civil laws of the Republic of Kaza-
khstan. The CivilCode of the RK shall be a system-
constituting source.

The EC of the RK does not provide for any le-
gal regulation for particular types (sorts) and sub-
types (subsorts) of contractual structures. The EC
of the RK regulates social relations arising as a
result of interaction between the business enti-
ties and the government, including by means of
government regulation and support of entrepre-
neurship. Moreover, paragraph 2 Art. 1 of the EC

of the RK expressly provides that the commodity-
money and other property relations based on the
equality of participants, as well as personal non-
property relations associated with the property
ones, are regulated by the civil laws of the Repub-
lic of Kazakhstan[8].

Certain types of contracts are regulated or de-
tailed in regulatory acts. For example, Code On
Marriage (Spousal) and Family dated December
26,2011 No. 518-1V[9],Environmental Code dated
January 9, 2007 No. 212-111{10], Land Code dated
June 20, 2003 No. 442-11[11], Code On Subsoil and
Subsoil Use dated December 27, 2017 No. 125-
VI[12], Law of the RK dated July 5, 2000 No. 78-I|
“On Finance Lease”[13], Law of the RK dated June
24,2002 No. 330-1l “On Package Business License
(Franchise)”[14], etc.

As it was stated above, the contract is divided
into civil and commercial (dualism of contract
law) in Germany. That is, a particular legal regime
different from that of civil law contracts is set for
commercial contracts. The BGB[15] provisions are
subsidiarily applied to commercial contracts along
with the Trade Code[16] provisions.

There s a principle of contract division into civil
and commercial in Latvia. Contracts are regulated
by the Civil Law[17]and the Commercial Law[18].
Part D sets the general rules for all commercial
contracts and special requirements to particular
defined commercial contracts.

The relationship between the components of
the statutory system of contracts contains three
levels of legal provisions’ relationship.

Internal level of the statutory system of con-
tracts involves relationship between: 1) provisions
on general regulations on a contract and special
provisions regulating particular types (sorts) and
subtypes (subsorts) of contracts. For instance,
similar relationship of provisions is expressed in
paragraph 2 Art. 696 of the CC of the RK[19], con-
tract of carriage by public transport constitutes
a public contract. Public contract is regulated by
general regulations on a contract (Art. 387 of the
CC of the RK)[20]. Subject to § 467 of the BGB, the
instructions of§§ 346-348, 350-354 and 356 on a
right to refuse, as set forth in the contract, shall
apply to the contract of purchase and sale termi-
nation resulting from short delivery[15]. Accord-
ing to Section 2097 of the Civil Law of Latvia, un-
der the care contract it is possible to agree upon
care either for yourself or for somebody else, who
will in such case, having joined the contract (Sec-
tion 1521), accrue a right to claim directly to the
caregiver[17]; 2) provisions regulating particular
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types (sorts) of contracts and special provisions
regulating particular subtypes (subsorts) of con-
tracts. For instance, provisions regulating the
contract of purchase and sale are general with
respect to special provisions regulating the sup-
ply contract; provisions regulating the contract
of work are general with respect to special provi-
sions regulating the contract of consumer work;
3) provisions regulating particular types (sorts)
and subtypes (subsorts) of contracts and provi-
sions regulating other particular types (sorts) and
subtypes (subsorts) of contracts. As such, Art. 501
of the CC of the RK provides that rules on con-
tract of purchase and sale shall correspondingly
apply to a barter agreement, since this does not
contravene the rules of this chapter and the es-
sence of barter. Provided that, each party shall
be acknowledged as the seller of the commodity
it undertakes to transfer, and as the buyer of the
commodity it undertakes to accept in exchange.
According to Art. 657 of the CC of the RK, gen-
eral regulations on contract work and regulations
on contract consumer work shall apply to a paid
service contract[19]. § 515 of the BGB also recog-
nises that orders on purchase shall correspond-
ingly apply to a barter. Subject to P. 2 § 523 of the
BGB, if a giver has promised to provide some item
that has yet to be acquired by him/her/it, then
the gift receiver, where there are defects in title,
may claim for damages to him/her/it due to non-
performance, in case the giver has been aware of
such defect at the time of the item acquisition,
or he/she/it remained unaware thereof only re-
sulting from his/her/its gross negligence. The or-
ders of §§ 433 Part 1, 434-437, 440 Parts 2-4 and
441-444 on the seller’s obligation of clearance
shall correspondingly apply[15]. Section 2110 of
the Civil Law of Latvia specifies that, if the subject
matter of a supply contract is a known activity,
then the rules of a contract of work shall apply to
such contract. Subject to Section 2092 of the Civil
Law of Latvia, the rules of a contract of purchase
shall apply towards mutual rights and obligations
of counterparts to the barter agreement. Section
2197 of the same Law sets forth that the regu-
lations on the employment contract (subsection
one) shall apply to a sharecropping agreement, to
the extent they do not contravene the regulations
of this (second) subsection[17].

Intra-area level of the statutory system of
contracts involves relationship between: 1) provi-
sions of various components of the civil law area
and provisions on general regulations on a con-
tract; 2) provisions of various components of the

civil law area and special provisions regulating
particular types (sorts) and subtypes (subsorts) of
contracts.

Inter-area level of the normative system of
contracts involves relationship between: 1) pro-
visions of various components of other areas of
the law system and provisions on general regu-
lations on a contract; 2) provisions of various
components of other areas of the law system and
provisions regulating particular types (sorts) and
subtypes (subsorts) of contracts.

Shared goal of the system is reflected by the
outcome involving quantitative and qualitative in-
dicators. The statutory system of contract’s shared
goal is: 1) in legal regulation of all the contracts
emerging in the civil circulation. Any disputable
term or gap in a contract shall be directly settled
by appropriate provisions of the contract system
or by way of interaction of legal provisions (quan-
titative indicator); 2) in creation of conditions to
avoid major disruption of balance of the parties’
interests, protect legal interests of particular sig-
nificance (interests of the weaker party to a con-
tract, third parties, public interests, etc.) (qualita-
tive indicator).

Structure of the statutory system of con-
tracts is composed of two groups of legal provi-
sions. General provisions on general regulations
on a contract and special provisions regulating
particular types (sorts) and subtypes (subsorts)
of contracts. In their turn, the groups of general
and special provisions of the contract system in-
volve three packages of legal provisions. 1) Basic
package involves provisions regulating principles
of the contract law, notion and subject matter of
a contract, parties to a contract, contract form,
classification of contracts, etc. 2) Procedural
package involves provisions regulating entering
into, amendment, termination or repudiation of
a contract. 3) Special package involves provisions
regulating particular types (sorts) or subtypes
(subsorts) of contracts.

The general legal regime of contracts includes
the basic and procedural blocks of norms. The gen-
eral legal regime extends to the non-defined con-
tract. The special legal regime includes the basic,
procedural and special blocks of norms. The speci-
fied contract is subject to a special legal regime.

Each special block of norms regulates certain
defined types (sorts) and subtypes (subsorts) of
contracts and thereby creates legal regimes for
them. That is, each type (sort) of the contract and
each subtype (subsort) of the contract have their
own separate legal regimes.
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Integrity of the statutory system of contracts is
conditioned by integratedness of legal provisions
ensuring legal regulation of defined and non-de-
fined contractual structures. In its turn, arrange-
ment of legal provisions includes: 1) integrated-
ness between a group of provisions governing
general regulations on a contract and a group of
provisions regulating particular types (sorts) and
subtypes (subsorts) of contracts; 2) integrated-
ness between basic and procedural packages
within the group of provisions governing general
regulations on a contract; 3) integratedness be-
tween particular types (sorts) and subtypes (sub-
sorts) of contracts within the group of provisions
regulating particular types (sorts) and subtypes
(subsorts) of contracts.

As we see, all attributes of a system are inher-
ent in the statutory system of contracts.

The statutory system of contracts is a set of
interrelated and interacting legal regimes for de-
fined and non-defined contracts.

As to the contracts’ legal regimes, their defini-
tion in the states with monistic and dualistic pri-
vate law systems is different.

The contracts’ legal regimes in Kazakhstan are
a set of interrelated and interacting legal provi-
sions ensuring a unique legal regulation for each
variation of defined contracts, and general civil
law regulation for non-defined contracts.

The contracts’ legal regimes in Germany and
Latvia are a set of interrelated and interacting
legal provisions ensuring a unique legal regula-
tion for each variation of defined contracts, and
general civil law regulation for civil non-defined
contracts, and, along with the civil law regulation,
specific commercial law regulation for commer-
cial non-defined contracts as well.

At the same time, we should say that the le-
gal regimes of contracts in Kazakhstan, Germany,
Latvia, as it is inherent in any legal system, have
both common similarities and their own specifics.

Assuch, forinstance, according to Section 2257
of the Civil Law of Latvia, Transactions in regard to
partnership matters, entered into by all members
jointly or by managers within the limits of their
authority (Section 2254), shall be binding without
limitation and jointly and severally with respect
to third persons, except in cases where otherwise
agreed with such third persons[17].

Similar rule is provided in paragraph 3 Art. 228
of the CC of the RK, obligations of the parties to
a simple partnership, as associated with the joint
operating agreement, to the third parties are joint
and several, unless otherwise provided in the joint

operating agreement[20].

With due regard to the principle of freedom
of contract, the provision instruction can be
changed upon agreement with the third parties.
But, notwithstanding the discretionary nature of
the provision, the legislator has created condi-
tions for protection of the third parties’ interests
in the form of a joint and several liability of all the
members of a partnership, unless the contract
has a provision on division of liability when mak-
ing transactions by the business executives or by
all the members of the partnership.

Subject to § 599 of the BGB, the lender shall
be only liable for an intent or gross negligence.
In our opinion, such mandatory provision is pro-
vided in order to avoid major disruption of bal-
ance of the parties’ interests[15].Similar provision
is provided in paragraph 1 Art. 607 of the CC of
the RK as well[19].

As for the differences, for example, the total
limitation period on contracts in Kazakhstan is
set for three years (Art. 178 of the CC of the RK)
[20].The total limitation period on civil contracts
in Latvia is ten years (Art. 1895 of the Civil Law)
[17],and on commercial contracts — three years
(Art. 406 of the Commercial Law)[18]. The total
limitation period on contracts in Germany is three
years (§ 195 of the BGB)[15],and on many com-
mercial contracts — two years (§ 196 of the BGB)
[15].

According to Art. 518 of the CC of the RK,
an annuity agreement shall be subject to
notarisation[19]. The legislator has provided no-
tarisation of the contract primarily in order to
protect the interests of a beneficiary as a weaker
party to a contract.

Such mandatory component for an annu-
ity (care) contract is not provided by German
nor Latvian legislation. Subject to § 761 of the
BGB, for a contract setting up the life annuity to
be valid, unless any other form is provided, it is
necessary that the obligation of the life annuity
payment to be executed in writing[15]. According
to Section 2100 of the Civil Law of Latvia, when
transferring of any real estate to a caregiver, a
record of a lien for the benefit of care recipient in
the amount of the cost of care shall be made to
the land registers[17]. These kinds of norms quali-
tatively and meaningfully differ one legal regime
from the others.

Thereby, in Kazakhstan, Germany and Latvia,
along with general approaches, there exist their
own individual peculiarities of the statutory sys-
tem of contracts formation.
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