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ApecT 1 copeprKaHMe nog, CTparken Aonycka-
tOTCA TOJIbKO B MPeAyCMOTPEHHbIX 3aKOHOM CAy-
Yasx U IMLWb C CaHKLUMM cyAa C NpeaocTaBieHnem
apecToBaHHOMY npaBa 06)KanoBaHuA. be3 caHK-
UMM cydaa MU0 MOXKeT bbiTb NoABEpPrHyTO 3a-
OEepPrKaHUIO Ha CPOK He bonee cemmaecaTn AByX
Yyacos.

Kaxkabiii 3agepKaHHbIM, apecToBaHHbIN, 06-
BMHAEMbIN B COBEPLUEHUN NPECTYNAEHNA UMeeT
npaBo MN0/1b30BaTbCA NOMOLLLbIO aiBOKaTa (3aLWwuT-
HWKAa) C MOMEHTA, COOTBETCTBEHHO, 3a4epKaHus,
apecTa UAu npeabsasieHna obBUHEHMA cTaTbA 16
KoHctuTtyummn Pecnybankm KasaxcraH [1].

Cnyxk6a npobaumm - oOpraH YronoBHO-
NCNONHUTENIbHOW (MEeHUTEHUMAPHOM) CUCTEMBI,
OCYLLECTBAAOLLMN UCNONHUTENIbHBIE U pacrnopA-
antenbHble GyHKUMKM no obecneyeHuto uMcnon-
HEHWA Yro/I0BHbIX HaKasaHWi 6e3 mnsonauum ot
obLLecTBa, a TaKKe opraHnsaumm u GYHKLUNOHK-
poBaHuto npobaunu.

Cnyxba npobauuun: BeaeT yyeT auu, B OT-
HOLEHUN KOTOPbIX MpUMeHAeTcA npobauuns;
YyCTaHaB/NIMBAeT MECTO KMTeNbCTBa /MLa, B OT-
HOLUEHWMW KOTOPOrO NpUMeHseTca npobauwmsa, co-
CTOSIHME €ero 340p0Bbs, YPOBEHb 06pa30BaHMA U
TPYLOBYIO 3aHATOCTb, @ TaKXKe MHble CBeaeHus,
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Heobxoaumble Aana onpegeneHns obbvema npe-
[OOCTaB/EHNS eMy COLUManbHO-NPaBoOBOM NOMO-
LM; COCTaBASET WMHAMBUAYANbHYIO MpPOrpammy
OKa3aHMA CoLMaNbHO-NPaBOBOM MOMOLLM /IULLAM,
COCTOALLMM Ha ydyeTe CNy»Kbbl npobaunn; pasb-
AICHAET NOPALOK NPeAoCTaB/leHMA U OTKa3a OT Mo-
JIYY4EHUS COLMANbHO-MPABOBOM NOMOLLM, OKa3bl-
BaeT COAEelNCTBME B €€ NOoyYeHUU; OCyLLecTBASET
NoAroToBKY AocyaebHOro AoKNaAa B OTHOLLIEHWH
nofo3peBaemoro, 06BMHAEMOro; Pa3baCHAET /U-
LLaM, K KOTOpPbIM NPUMEHeHbI HaKa3aHus, He CBSA-
3aHHbIe C AnLWEeHMEM cBobOoAbl, NOPAAOK UCNON-
HEHWS BO3/IOXKEHHbIX Ha HUX CyaoM 0b6sA3aHHO-
CTeli U NocneacTBusA UX HEUCMNONIHEHMUA; pPas3baAc-
HSET IMLAM, B OTHOLLIEHMU KOTOPbIX YCTaHOB/EH
NpPobauUNOoHHbIA KOHTPOb, NOPSAAOK WU YC/OBUA
€ro OCyLLeCTBNEHMA WU MpPEeKpalleHusa, a TaKxKe
nocieacTeMA HecobaoAeHUA yCA0BUIA Npobauu-
OHHOTO KOHTPOJIA; ocylwecTsadaeT npobaumoH-
HbI KOHTPO/b; 3anpalnBaeT Heobxoanmble Ans
OCYLLECTBAEHUSA CBOUX MOJHOMOYMA CBeAEeHUS,
CMPaBKW, XapPaKTEPUCTUKKU, UHYIO MHOpPMaLMIO
OT HpPUAMYECKUX UL, ¢ cobntogeHnem Tpebosa-
HWI1 3aKoHoZaTeNbCcTBa Pecnyb6amnkm KasaxcTaH o
roCyZ,apCTBEHHbIX CEKPETAX U MHOW OXpaHAEMOW
3aKOHOM TaliHe; y4yacTByeT B pa3paboTke u pea-
NiM3aumun: nporpamm B chepe 3almTbl NpaB HeCo-
BEPLEHHONETHUX U CEMbU; MEXaHU3MOB BOBJIe-
YyeHMA cybbEKTOB, OCYLLECTBASIOWMX NPobaLnio,
B AEATe/NbHOCTb MO 3awuMTe npaB HecoBeplUeH-
HO/IETHUX MU CEMbM; Y4aCTBYEeT B NPOBEAEHUN MO-
HUTOPWHra KayecTsa yCayr no 3almTe npae Heco-
BEPLUEHHONETHMX M CEMbMW; OCYLLLECTBAAET UHblE
No/HOMOYMSA, NPeAyCMOTPEHHbIE 3aKOHOAATE b-
cTBoM Pecnyb6amKkmM KasaxcTtaH.

Cnyxkba npobaumm ocyuiecTBasetr B3anuMo-
OEeWNCTBUE C roCyAapCTBEHHbIMM OpraHamMm, rpax-
AaHaMK, O0b6LLeCTBEHHbIMU 06begMHEHUAMWU U
WMHbIMU IOPUANYECKMMW TNLAMM MO BOMPOCaAM
OKa3aHMA CoLMaNbHO-NPaBOBO MOMOLLM /IULLAM,
COCTOALLMM Ha ee yyeTe, B COOTBETCTBMM C 3aKO-
HogaTenbcTBOM Pecnybnaunkm KasaxcraH [2].

TaK, HaUMOHa/NbHbIM 3KCNEPTOM MO MNEeHU-
TeHuMapHbIM Bonpocam E. A. CanamaToBbIM Bbl-
OeneH uenvit pag npobsem opraHM3aLMOHHO-
NpPaBOBOro XapakTepa Mpu  OCYLLECTB/IEHUU
pocynebHon npobaumn. ABTOp OTMeYaeT BbIsB-
JIEHHYIO 33 WUCTEKLMA Nepuod TEeHAEHUMUIO B3a-
MMHOIN He3aMHTepPecoBaHHOCTU B AocyaebHol
NpobaLmmn Kak co CTOPOHbI COTPYAHUKOB CYKObl
npobaunn (oTcyTcTBME pesynbrata OT paboTbl B
C/lyyae, eCNu YrosoBHOE A0 B UTOre NpeKpallia-
eTca 3a NPUMMUPEHUEM CTOPOH; OrpaHUYeHHble
CPOKM ANsi NPOBEAEHMA A0CTAaTOYHO NOJIHOMO UC-
cnepfoBaHMA; ciabblii YPOBEHb B3aMMOAENCTBUSA

CcybbekToB npobaumm; oTCyTCTBUE HEOBXOAMMbBIX
3HAHUI B CUIY NMPEUMYLLECTBEHHO OPUANYECKO-
ro npodpuna NoAroToBKM COTPYAHMKOB Npobaumm
M Ap.), TaK U CO CTOPOHbI CaMMX MOAO3PEBAEMbIX
N 06BMHAEMbIX (B Y4aCTHOCTM, NO TOW MPUYUHE,
YTO OHW BOCNPUHUMAIOT JocyaebHyto npobaumio
KaK GaKT NpuM3HaHMA CBOE BMHbI B COAEAHHOM,
a TaK¥Ke BBMAY TOro, YTO NPeAnoYMTalOT TPATUTb
BPEMS Ha BbINOJIHEHME OPUANYECKM 3HAYMMBbIX
OEeNCTBUIA, KOTOpble MOB/AMAIOT B AaJibHenlem
Ha NPUroBop CyAa). JKCNepPT CTaBUT U LeNblit pag,
APYrvx BOMPOCOB: OTCYTCTBUE OPraHM3aLMOHHbIX
bopm npoBeaeHUA MCUXOCOLMANBHOIO UCCeaO-
BaHMA IMYHOCTM NOAO3PEBAEMOrO, 06BMHAEMOTO
NPUBOAUT K TOMY, YTO OHO OCYLLECTB/IAETCS B pas-
JIMYHBIX OpPraHM3aumax (C TOUKU 3peHus AoCTyn-
HOCTM A/18 MHCMEeKTopa Cayxbbl npobaummn), 4yto
NPUBOAUT K MPUHLMNNANABHBIM PAa3INYMAM B CO-
OEepyKaTeNbHOM YacTM Pe3yNbTaToB UCCe0BAHMA;
Nnof COMHEHMe CTaBUTCA HEOBXOAMMOCTb OKa3a-
HUA couManbHO-NPaBOBOM NOMOLLM B CTaAuK A0-
cyaebHom npobaunm, yuntbiBas He3HauYUTEIbHbIE
CPOKM gocyaebHoro paccnenoBaHuA (aBa-Tpy me-
CALA); YKa3bIBAETCA, YTO COLMabHbIe AOKNAAbI He
OOMKHbBI COCTABAATLCA NIMLAMU C OPUANYECKUM
0bpasoBaHMEM, MOCKO/IbKY OHM, BEPOATHEN BCe-
ro, 6yayt MMeTb PenpPeccUBHbIN YKIOH N HEKOTO-
pble apyrue npobsemHble Bonpocs [3].

Cnegyetr oTMeTUTb, YTO BOMPOC O Heobxoau-
MocT1 bonee TWATENBHOMO M3yYeHUA JIMYHOCTU
/ML, COBEPLUMBLIErO NPECTYNAeHne, CTaBUACA B
HayKe 3aJ01r0 40 TOro, KaK C/lyuniacb akTyanu-
3aumMa MHCTMTYTa Npobaumm B KasaxctaHe, Poccun
W OpYrux cTpaHax NoCcTCOBETCKOro NPOCTPaHCTBa.
Tak, B yactHoctu, M. YcTnHOB 1 A. BacaeB yKa-
3blBa/IM, YTO MepeyeHb BOMPOCOB, MOAEKALLNX
0653aTe/IbHOMY BbISIBNEHWUIO NMPU U3YYEHUU INY-
HOCTW MOACYAMMOrO, AO/KEH BKAOYATb B cebs:
1) ycTaHOBOYHble AaHHble; 2) AaHHble 06 0bpa-
30BaHUK; 3) AaHHble O CEMENHOM MOJIOXKEHUU;
4) paHHble O COCTOSIHMM 340PO0BbSA; 5) AaHHbIE O
YKU3HU U AeATeNIbHOCTU B MPOLUIOM, T. €. COBbITUA
ero buorpaduu; 6) Hannume (oTcyTcTBME) CyaM-
MOCTW; 7) AlaHHbIe O JIMYHbIX KayecTBax U YyepTax
XapakTepa; 8) Hanumne PoACTBEHHbIX OTHOWEHMUI
[4, c. 119].

B HacTosiLLee Bpems B Hay4YHOW iMTepaType 1
cpeacTBax maccoBol MHpopmaumm npu obcyK-
OEHUM npobnem MpUMeHeHMA mep, anbTepHa-
TUBHbIX JNLWEHNI0 CBOBOAbBI, AOCTaTOYHO YacTo
paccmaTtpmBaeTcs HeobxoAMMOCTb CO34aHMA B
Halewn cTpaHe cny*Kbbl npobaunu.

«Mpobauusa» (nat. probaiio - ucnbiTaHKue)
-lOPUOMYECKUI  TePMUH, WCNOMb3YOWMNIUCa B
MEXAYHAPOAHOM NpaKTUKe ANA onpeseneHus
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Ha3BaHWA W [eATeNbHOCTU CAyXKbbl, KoTopas
NCTOPMYECKM CO34aBanach 418 OpraHn3aummn pa-
60Tbl C NOAbMU, CTONKHYBLUMMMUCA C 3aKOHOM,
OCYKAEHHbIMWU, HO He JUWEeHHbIMKU CBO6OAbI,
AN 0CBOBOKAEHHBIMU U3-MOA, CTPAXKM.

B 6onblumMHcTBe CTpaH EBponbl (Bennkobpu-
TaHuA, JaHua, OuHAAHAUA), AMEPUKM, B HEKO-
TOPbIX a3UATCKMUX U adPUKAHCKMX CTPAHAX TaKkue
CNyKObl y:Ke AaBHO co3gaHbl. Kak npasuno, 3To
rocyZ,apCTBEHHOE BHEMO/NLENCKOe, BHETIOpeMm-
HOe, 4aCTo rpa*kAaHCKoe BEeAOMCTBO, OCHOBHbI-
MW HaMNpaB/JEHUAMMU AEATENbHOCTM KOTOPOro fAB-
NATCA Pa3BUTME W OPraHM3auma NONUTUKM UC-
NONHAEMbIX B OOLLLECTBE YrONOBHbIX HaKa3aHUI 1
OKasaHWe NOMOLLM IMLLaM Nocsie 0CBOBOXKAEeHUS
M3 MUCNPaBUTE/bHbIX YYpeXAeHUn. B yacTHOCTH,
rocygapcreeHHan cny»kba npobauunm Jlatum Bbl-
NONHAET crieaytolmne GyHKLMK:

- npeacTasaneT gocynebHble 4OKNAAbI Cyay U
MPOKypopam;

- OKasblBaeT MOMOLLb /MLAM, OCBOBOXKAEH-
HbIM M3 YUYPEeXAEHUIN NULIEeHUsA cBoboabI;

- pa3pabaTbiBaeT M OCYLLECTBAAET MPOrpaMmmbl
KOPPEKLMM COLMANbHOrO NOBEAEHWUA MNOAHAA-
30PHbIX nLL;

- KOOPAMHUPYETXOH, MUCNONHEHUSA HaKasaHwuA
JIMLLAMM, OCYXKAEHHbIMU K NPUHYAUTENIbHBIM pa-
boTtam;

- obecneunBaeT UCMOIHEHWE ODLLLECTBEHHbIX pa-
60T HecoBepLUEHHONETHUMMMNPABOHAPYLLIMTENAMMU;

- OPraHW30BbIBAET NPOLLECC MPUMUPEHNA NPU
MOMOLLM MOCPEeAHMKA MeXay MNoTepPneBLIMM U
KEepPTBOWN NpecTynaeHus;

- OCYLLeCTBAAET HaA30p 3a /INLAMM, YCNOBHO
0CBOOOXKAEHHBIMW OT Yro/JIOBHOW OTBETCTBEH-
HOCTW, YCNOBHO OCYMKAEHHbIMU U YC/IOBHO-
O0CPOYHO 0CBOBOXKAEHHBIMM, OKA3bIBAET UM He-
06X04MMYI0 MOMOLLLb.

CornacHa cT. 19 YUK PK MpobaunoHHbI KOH-
TPOJIb OCYLLECTB/AETCA B OTHOLIEHUM NNLL:

1) ocy»KAEHHbIX K HaKa3aHWio B BUAE OrpaHu-
yeHus ceoboabl;

2) oCyXAeHHbIX YC/IOBHO;

3) 0cBOBOXKAEHHBIX YCIOBHO-A0CPOYHO OT OT-
6blBaHMA HaKa3aHMA B BUAE nLweHMA cBoboabl.

MpPoAOKUTENBHOCTD NPOOALMOHHOIO  KOH-
TPOJIA ONpesenseTcs NPMroBoOPOM UaAM NOCTaHOB-
NleHnem cyaa.

JInuo, B OTHOLIEHWW KOTOPOro YyCTaHOBAEH
NPOBALMOHHbBIN KOHTPO/b, 06A3aHO: SBUTbCA B
TeyeHue AeCATU CYTOK CO AHA BCTYNIEHUA NpUro-
BOPA MM NOCTAHOB/IEHWUA CyAa B 3aKOHHYIO CUAY
B CAy»KOy npobauumn Ana MOCTAaHOBKM Ha yuyerT;
cobntopatb yCTaHOB/EHHble HacToAwmMM Kogek-
COM YCNOBMA U NOPAJOK OTObIBaHWA HaKa3aHUA
M MHbIX Mep YroJ0BHO-MPaBOBOro BO34ENCTBUSA;
ABNATbCA B CNYXKOY NpobaLmm aaa yyactmsa B Npo-
dunakTnyeckon becege; NUCbMEHHO UMHOOPMU-
poBaTb CAyXby npobaunmn 06 M3MEHEHUN mecTa
paboTbl M (MK) }KUTEeNbCTBA.

ONna pocTuKeHua ueneit HakasaHuMa U UHbIX
Mep Yro/IoBHO-NPaBOBOro BO3AeNcTBMA cayxba
npobauumn B3aMMOAENCTBYET C FOCYAaPCTBEHHbI-
MW OpraHamu B COOTBETCTBUWU C 3aKOHOAATENb-
cTBoM Pecnyb6amku KasaxcTaH.
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