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ADMINISTRATIVE ENFORCEMENT AND LIABILITY

Annotation

The presented article is devoted to the peculiarities of the application of the institutions of adminis-
trative responsibility and administrative coercion, associated with procedural aspects. The concept and
types of effectiveness of the norms of administrative-tort law are given, problems arising in connection
with the establishment and application of administrative responsibility are analyzed. The unequal posi-
tion of the parties in the framework of administrative proceedings, when one of the parties is a public
authority or an official endowed with powers of authority determines the introduction of the principle
of an active role of the court in administrative proceedings. Maintaining a balance between the par-
ties and ensuring equal opportunities for them should now be given more attention in the course of
humanization and unification of administrative legislation.
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SKIMUWINIK MIXBYP/IEY OHE XAYNKEPLWWINIK

AHpaTtna
YCbIHbIIFAH MaKana MpoLeccyanaplk acnekTinepmeH 6alnaHbICTbl SKIMLIIMIK KayanKepuwinik
neH aKIMLWINIK MaXKbyp/iey MHCTUTYTTApPbIHbIH, KOMAAHbILY epeKwenikTepiHe apHafifaH. 9KiMLWIiNiK-
OENVKTINIK KYKbIK HOPManNapblHbIH, TYCiHIr MeH TUIMAINITT aHbIKTaAbIMN, SKIMLUINIK *KayankepLwinik op-
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HaTbI/lyblHA }K3HEe KOo/AaHblNyblHA 6GalNaHbICTbl TYbIHAAWTLIH Macenenep TangaHaabl. DKiMLWINiK coT
eHaipici weHbepiHae TapanTapablH, 6ipi - eKkineTTikTep 6epinreH Kapus 6UNIK opraHbl Hemece naya-
3biMAbl TyNFa BONbIN Kenyi, AFHW TapanTapAblH, TEH EMEC Kafaalbl, SKIMLINIK COT eHAipiciHe COTTbIH,
6enceHAi peni KaFrMaacblHbIH, eHri3yiH Tanan eTeai. Kasipri yakbITTa aKkimLWinik 3aHHamMaHbl i3rineHajipy
oHe yHubuMKaumanay 6apbicbiHAa TapanTap apacbiHAafbl TENe-TEHAIKTI CaKTalyblHa }KaHe onapfa TeH,
MYMKIHAKTepAi KamTamacbI3 eTinyiHe Kebipek Ha3ap ayaapbliybiH KaXKeT eTeai.

TyihiHgi cespgep: oKiMWINiK maxbypney, SKIMWINIK AENMUKTINIK KYKbIK, *EKe KYKbIKTap MeH
60CTaHAbIKTap, SKIMLUIMIK Ka3a, MaxKbypnen opbiHAAY, anbin TacTay, KYKbIK Oy3yLlbl, aliblpy, eCKepTy.
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AOMUHUCTPATUBHOE NPUHYXAEHWUE U OTBETCTBEHHOCTb

AHHOTauuna

MpeactaBneHHas cTaTbsA NOCBALLEHA OCOBEHHOCTAM NPUMEHEHUA UHCTUTYTOB aAMUHUCTPATUBHOM
OTBETCTBEHHOCTU M aAMWHUCTPATUBHOIO MPUHYXKAEHMA, CONPAXKEHHbIX C NPOLECCYa/lbHbIMU acnek-
Tamun. [latoTca NoHATME U BUAbI 3PPEKTUBHOCTU HOPM aAMUHUCTPATUBHO-AE/NMKTHOIO NpaBa, aHaAu-
3MpyoTCs NPo61eMbl, BOSHUKAIOLWINE B CBA3M C YCTAHOBNIEHUEM U MPUMEHEHUEM agMUHUCTPATUBHOMN
OTBETCTBEHHOCTU. HepaBHOE NONOXEHME CTOPOH B paMKaxX aAMWUHUCTPATMBHOIO CyA0NPOM3BOACTBA,
Koraa oAHOM M3 CTOPOH BbICTYNaeT opraH nNy6/iMYHOM BAACTM UAU OOMKHOCTHOE /INLO, Hage/leHHoe
BN1ACTHbIMM MOJIHOMOYMNAMM 0BYCNaBANBAET BBEAEHUE NPUHLMNA aKTUBHOM POJIM CyAa B aAMUHUCTPA-
TUBHOM cyaonpounsBoacTee. MNogaepkaHuto 6anaHca mexay CTopoHaMm M obecneyeHma UM paBHbIX
BO3MOXKHOCTEN HEOOXOAMMO YAENUTb B HacTosALLee BpeMs bonee NpucTasbHOE BHUMAHWE B XO4e ry-

MaHU3aunn n yHMd)MKaLI,MM AAMUHNCTPATUBHOIO 3aKOHOAATE/IbCTBA.
KntoueBble cnoBa: agMUHUCTPATUBHOE NPUHYXKAEHUE, aAMNHNCTPATUBHO-AE/IMKTHOE NPaBo, ny-
Hbl€ NpaBa " CBO60,D,bI, AAMUHNCTPATUBHOE HaKa3aHWe, NpuHyanTeibHoe NCnosiHeHne, U3bATUE, Npa-

BOHapywuTtenb, nnMweHne, npeagynpexgeHume.

The Constitution of the Republic of Kazakh-
stan establishes the fundamental provision and
principles for the recognition and protection of
individual rights and freedoms in the republic.
Human rights are a complex multidimensional
phenomenon, a political and legal category that
is a system of principles and normal relationships.
Recognition of human rights and freedoms in the
Constitution of Kazakhstan means that it comes
from adopting them as one of the fundamental
values of human existence and the main refer-
ence point in the development of society [1].
Recognition of the rights and freedoms of the ab-
solute and inalienable expresses their universal
character and distribution to every person on the
territory of the republic, regardless of the citizen-
ship to which country he belongs, the inadmis-
sibility of their arbitrary withdrawal of the state
or by any other entities. Only in cases, direct par-

ticipation of the Constitution and laws, a person
may be deprived or restricted in certain rights and
freedoms. If human rights are innate, the rights
of the citizen are acquired. In the legal status of
a citizen of an organic group of people, as well as
a set of political rights and obligations, establish-
ing special possession of property and a citizen.
At the same time, this status presupposes the citi-
zen’s certain duties, for the right to participate in
the subsistence of the power that the individual is
endowed with, with mandatory conditioning and
the existence of rights to the state. The duties of
a citizen express the measure of his full behavior,
determining the degree of his positive respon-
sibility to other people, the state and society as
a whole. However, if they cannot be limitless. In
theory and practice, the relationship between
state power and the individual in the sphere of
freedom should be regulated only by laws. Law is
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the normative formula of human rights [2]. Only
the law can introduce the necessary restrictions
in real citizens. The main body for the protection
of the rights and interests of the individual is the
court, depending on whether there is a rule of ef-
fective restoration of rights and freedoms in cases
of dispute and their violation. The judiciary is the
exclusive authority exercising justice, it is the duty
of the court to protect the rights of every person.
Courts are entitled to use state coercion. Only the
court is given the right to make decisions, judg-
ments, sentences permitting restrictions on cer-
tain constitutional rights of citizens. Decisions,
verdicts, court decisions are binding on all state
bodies, organizations, officials, as well as citizens
throughout the republic. The case of an adminis-
trative offense of the trial in the case of its com-
mission, within fifteen days from date of receipt
of the judge, (right), the competent consideration
of the case, the protocol on administrative viola-
tion and other case materials [3]. A judge, an of-
ficial, in the course of a case, an administrative of-
fense, whether the person is guilty of committing
it, is subject to its administrative responsibility,
is there any circumstance that mitigates that ag-
gravates responsibility, caused property damage,
and also clarifies other circumstances that are
relevant to the correct of the case. The consider-
ation of the case of an administrative offense, the
judge, the body (official) shall take one of the fol-
lowing decisions:

1) Onimposing an administrative penalty;

2)  On the termination of proceedings in the
case.

Execution of decisions on imposition of admin-
istrative penalties is the last stage of the proceed-
ings on administrative offenses, the essence of
which is the practical implementation of the ad-
ministrative penalty imposed on the offender.

The activity for the execution of decisions con-
sist of two logically interrelated stages: the appeal
of decisions to execution and their direct execu-
tion. At the first stage, the key role belongs to the
body that adopted the decision on imposing an
administrative penalty, which sends the ruling to
the executing body. At the second stage, specially
authorized bodies carry out activities to directly
implement the sanction specified in the resolu-
tion. Sometimes these bodies (officials) deal with
this issue, which made a decision to bring the
infringer to administrative responsibility (for ex-
ample, when executing a penalty in the form of
a warning, collecting a fine). As a rule, the deci-
sion on imposition of an administrative penalty is

enforceable from the moment it enters into legal
force and is sent to the body, (official) authorized
to enforce it within 24 hours. Decisions on impos-
ing an administrative penalty in the form of depri-
vation of special rights and administrative arrest
shall be enforceable from the moment of its is-
suance. In the presence of circumstances, due to
which the immediate execution of the resolution
is impossible, the body that issued the resolution
may postpone the resolution for up to one month.
Questions on the deferral, installment, suspension
or termination of the enforcement of the decision
to impose an administrative penalty, as well as on
the recovery of a fine imposed on a minor, from
his parents or the persons who replace them, are
considered by the judge, the body (official) who
issued the decision, in a three-day term from the
day of the origin of the grounds for the resolution
of the relevant issue. The decision on such issues
is taken in the form of a resolution [3].

The resolution on imposition of an administra-
tive penalty is not enforceable if it was not ap-
pealed to execution within a year from the date
of its entry into legal force, but for offenses in
the field of taxation and antimonopoly legislation
within five years from the date of its entry into
legal force. At this time, the time for which perfor-
mance is suspended due to a delay related to the
application of the protest or the filing of a com-
plaint is not included. It should be noted that the
legislator links the long-term term only the begin-
ning of the execution of the resolution. The ex-
ecution process itself can last for a long time (for
example, deprivation of special rights for three
years). However, according to the law on enforce-
ment proceedings, the penalty for administrative
fine is 2 months. The decision on the imposition
of an administrative penalty for which perfor-
mance was not performed or the performance
was not performed in full is returned to the body
(official) who issued the resolution that complied
the protocol on the administrative violation in
cases and in the procedure provided for by the
Law of the Republic of Kazakhstan “On Enforce-
ment Proceeding and Status of Bailiffs” [4]. Thus,
the judge who issued the decision must calculate
the collection period, monitor the statute of limi-
tations, and then take a decision in the form of
an order to release the person from execution of
the administrative penalty. In practice, of course,
it is very difficult to control, since the number of
them is very large, these cases are already in the
archive. Execution of decisions on issuing a warn-
ing is made by the judge, the body that issued the
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resolution, by handing or forwarding a copy of the
order. Execution of decisions on the imposition of
a fine is as follows. Initially, the violator is given
the opportunity to execute the decision volun-
tary by making a fine no later than thirty days to
the state budget in the prescribed manner, with
the exception of a fine levied at the crime scene
(in this case, the infringer is issued a receipt). If
the amount of the fine is not paid voluntarily, it is
collected forcibly from wages, pensions, scholar-
ships of the offender. If he does not have a salary,
a pension, a stipend then the recovery applies to
the offender.

The execution of decisions on forfeitable with-
drawal of an item is made as follows. These items
are transferred for sale to commission stores at
the location of the property. The proceeds from
the sale are transferred to the former owner, net
of sales costs. Execution of the decision on the
confiscation of the object is carried out by seizing
the confiscated item and forcibly transferring it to
the state’s ownership. A decision on this is carried
out by judicial executors, internal affairs bodies,
supervisory, customs and other bodies. Execution
of the court decision on deprivation of special
rights is carried out by the authorized bodies by
withdrawal of the driver’s license, hunting ticket.
After the expiration of the period of deprivation of
a special right to a person subjected to this type
of administrative penalty, seized documents shall
be returned in accordance with the established
procedure. In pursuance of the decisions on ad-
ministrative arrest, persons under administrative
arrest are detained. The term of administrative
detention is counted at the time of arrest. Execu-
tion of decisions on administrative expulsion from
the Republic of Kazakhstan is carried out by the
bodies of the migration service of the Republic of
Kazakhstan through a controlled independent exit
of the expelled person from the Republic of Ka-
zakhstan. A person who has not fulfilled the court
decision on expulsion and who has not left the
territory of the Republic of Kazakhstan within the
time specified in the decision shall be subject to
compulsory expulsion by decision of the court.

Administrative liability. Administrative re-
sponsibility is a type of legal responsibility, which
is expressed in the application by an authorized
body or official of an administrative penalty to
the person who committed the offense [5]. Ad-
ministrative responsibility is characterized by cer-
tain characteristics common to all types of legal
liability. First, it is established both by laws and
by-laws, or by their norms on administrative of-

fenses, therefore, it has a legal basis. The norms
of administrative responsibility from an indepen-
dent institution of administrative law. Secondly,
the basis for administrative liability is an admin-
istrative offense. It should be noted that the ob-
ject of encroachment are relations in the sphere
of public administration, as well as some others.
So, administrative responsibility is established for
encroachments on customs, tax relations, rela-
tions related to the protection of property, with
the protection of citizens’ rights, nature, public
health, trade, etc. At the same time, administra-
tive responsibility is applied for violation of not
every rule of administrative law, but those that
contain an indication of administrative responsi-
bility. Thirdly, there are administrative penalties
for administrative offenses. Fourth, the adminis-
trative penalties are applied by a wide range of
authorized state bodies and officials. All of them,
exercising their powers, appoint administrative of-
fenders to offenders. These include judges (magis-
trates), commissions for the affairs of minors and
the protection of their rights, and numerous exec-
utive bodies. The Code of Administrative Offenses
now extends the range of cases considered by the
judges. Their exclusive competence was also ex-
panded due to the attribution to their jurisdiction
of the appointment, in addition to administrative
arrest, of a number of other administrative pun-
ishments: deprivation of special rights, confisca-
tion, forfeiture of a number of items, disqualifica-
tion, administrative expulsion of foreign citizens
and stateless persons outside the Republic of
Kazakhstan. Fifth, administrative penalties are
imposed by governments bodies and officials on
non-criminal offenders. This circumstance makes
it possible to distinguish administrative responsi-
bility from a disciplinary one, to which managers,
workers, employees and support personnel are in-
volved, usually in the order of subordination by a
higher body or an official. Seventh, the use of ad-
ministrative penalties does not lead to a criminal
record and is not grounds for dismissal from work.
Eight, the measures of administrative responsibil-
ity are applied in accordance with the legislation
regulating the proceeding in cases of administra-
tive violations. Ninthly, administrative responsibil-
ity differs in its subject composition. The subject
of this type of responsibility are both physical and
legal entities — enterprises, organizations. Tenth,
administrative responsibility is characterized by
a special procedural order of its implementation.
By its relative simplicity, effectively and economy,
it differs from criminal and civil legal proceedings.
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Consequently, administrative responsibility has a
number of features that distinguish it from other
types of responsibility. But the main feature of
administrative responsibility is that its basis is an
administrative offense, and measures are admin-
istrative penalties.

The function of administrative responsibility is
determined by the goal and derive from it. Among
themare the following:

e Penalty characterizing the punitive reaction
of the state to the offense and expressed in
the punishment of the guilty person, causing
him property encumbrance, in adverse
consequences;

e Right-recovery, allowing to recover from
the offender caused harm, to compensate losses,
providing unsatisfied interest of the empowered
person;

e Educational, designed to from motives for
subjects to legitimate behavior, to prevent the
commission of new offenses.

Principles most vividly characterize respon-
sibility, make it possible to see more clearly the
nature of this legal remedy. The following basic
principles of administrative responsibility are
distinguished[6, p.105]:

Equity, designed to punish the perpetrator in
a proportionate manner, not to allow the estab-
lishment of criminal sanctions for administrative
misconduct and to deny the retroactive effect of a
law that reinforces or reinforces responsibility; to
impose on the perpetrator only one punishment
for one violation; to provide compensation for
damage caused by an offense, etc.

Humanism, expressed in particular in the pro-
hibition to establish and apply such penalties that
humiliate human dignity.

Legality requiring that administrative respon-
sibility be imposed on the guilty person strictly
under the law and for acts prescribed by law.
Justification, which consists in an objective, com-
prehensive and reasoned investigation of the cir-
cumstances of the case, in establishing the fact
of a person committing a specific offense and the
corresponding rule of law, in a general form fix-
ing administrative responsibility, and adopting an
enforcement act that fixes the procedure, type
and measure of possible punishment. Irrevers-
ibility, which means inevitability of responsibil-
ity, effective, qualitative and complete disclosure
of offenses, mandatory and effective punitive
response from the state to the perpetrators. Ex-
pediency, which implies the compliance of pun-
ishment chosen in relation to the offender, the

purposes of administrative responsibility, allow-
ing individualize sanctions, take into account the
various circumstances of the commission of the
act — both mitigating and aggravating.

1. Penalties of a moral character:

- Warning.

2. Monetary and property penalties:

- Fine;

- Confiscation;

- Forfeit withdrawal.

3. Penalties addressed to the perpetrator:

- Correctional labor;

- Administrative arrest;

- Temporary deprivation of special rights.

Despite the differences, all administrative pen-
alties have common features:

1) they arepunitive, in contrast to preventive
measures:

2) they are established by a wide range of
organs;

3) theapplicationofanadministrativepenalty
entails legal consequences, i.e. a person has
a state of punishment. This circumstances
acquires special significance when deciding
whether to bring a person to criminal liability
[7].

The system of administrative penaltiesincludes
different in nature and severity of sanctions. This
allows for the appointment of punishment to
take into account the identity of the offender, his
property status, the degree of public danger of
the committed misconduct, circumstances that
mitigate and aggravate the responsibility. Admin-
istrative penalties are imposed by issuing special
individual acts. Administrative penalties are di-
vided into:

1. non-recurrent -
forfeiture;

2. continuing —  administrative arrest,
deprivation of special rights, correctional labor;

In addition, administrative penalties are di-
vided into:

1. basic;

2. additional.

A warning, a fine, the deprivation of special
rights, correctional labor and administrative ar-
rest are main. Confiscation and forfeiture can be
basic and additional. For a specific administrative
offense, only one principal or one principal and
one additional penalty can be assigned.

Types of administrative penalties. The follow-
ing administrative penalties may be imposed for
committing administrative offenses:

1) warning;

fine,  confiscation,
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2) fine;

3)the forfeited withdrawal of the object,
which was the instrument of commission of the
direct object of an administrative offense;

4) confiscation of the object, which was the
instrument of commission of the direct object of
an administrative offense;

5) deprivation of the special right granted to
the given citizen (driving license, hunting rights);

6) collection of the value of goods and means
of transport that were the direct objects of an
administrative offense;

7) correctional labor;

8) administrative arrest.

Prevention is a moral punishment, a measure
of educational impact. Its essence lies in the of-
ficial negative assessment of the behavior of the
offender. The warning applies when a minor of-
fense occurs, if the offender is not sufficiently
aware of the norms that are violated by him. The
warning is issued in writing or issued in a differ-
ent way. An oral warning is not an administrative
penalty. Penalty — a monetary penalties imposed
for an administrative offense in cases and limits
provided for by the law. The fine imposed on a
citizen for administrative offenses cannot exceed
three hundred times the minimum wage, and
on officials — five hundred times the minimum
wage. The fine imposed on citizens and officials
for administrative offenses cannot be less than
0.1 minimum wages. The fine must be paid by
the violator not later than fifteen days from the
day it was handed to him a resolution on impo-
sition of a fine, and in case of appeal or protest
against such decision — no later than fifteen days
from the date of notification of the abandonment
of the complaint or protest without satisfaction.
Compensatory withdrawal of an object that was
the instrument of commission or the direct object
of an administrative offense consists in its forcible
withdrawal and subsequent sale with the trans-
fer of the proceeds to the former owner, less the
costs of selling the seized item. Compensation of
firearms and ammunition cannot be applied to
person for whom hunting is the main source of
livelihood. Seized on the basis of the resolution
on compensated seizure, the objects are surren-
dered by the bodies (officials) that issued the res-
olution, for sale to a commission shop or specially
designated for this purpose stores of state or co-
operative trade at the location of the property to
be seized. Confiscation of firearms and ammu-
nition, other hunting tools cannot be applied to
persons for whom hunting is the main source of

livelihood. Items that are direct objects of admin-
istrative customs offenses are confiscated regard-
less of whether they are in the personal property
of the person who committed the administrative
customs offense. If a person who has committed
an administrative customs offense is not estab-
lished, the things that are the direct objects of
such an offense are to be turned into state prop-
erty by a court decision. The decision to recover
the cost of confiscated items from the offender
with the return of the confiscated item must be
carried out by the violator whiting ten days from
the date of delivery of the decision to him, and
in case of appeal or protest of the decision — no
later than ten days after the notice of leaving the
complaint or protest without satisfaction. In the
event of failure to comply with the decision vol-
untarily, the penalty is enforced in accordance
with the rules established by the Civil Procedural
Code of the Republic of Kazakhstan [8]. When de-
ciding on recovery from the offender of the cost
of the confiscated, perishable items are returned
immediately after the decision is made, other
items — after collection from the offender of their
value. The refusal of the offender to receive con-
fiscated items is not grounds for non-fulfillment
of the decision or return of the recovered sums to
him. The deprivation of the special right granted
to a given citizen consists in the fact that the of-
fender is deprived of the right previously granted
to him, engage in certain activities or perform
certain types of work. Such sanction is applied
for gross or systematic violation of the procedure
for using the right given to it. It should be noted
that citizens cannot be deprived of any, namely
special law, i.e. one cannot deprive a person of
his constitutional right [8]. The period of depriva-
tion of this right cannot be less than fifteen days,
and more than five years. In practice, the most of-
ten encountered is the deprivation of the right to
drive a vehicle and the deprivation of the right to
hunt. But in the legislation there are a number of
exceptions regarding the application of this mea-
sure. The essence of correctional labor consists
in the fact that within the period specified in the
judge’s decision, deductions in the amount of up
to 20% of the income of the state are made from
the wages of the offender. The amount of earn-
ing includes wages received at the main place
of work and part-time, and fees received under
contracts. During the appointed term, a person
cannot resign from work on his own or take a va-
cation. In the term of serving correctional labor,
only the time during which the deductions were
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made from the offender’s earnings are counted.
The features of the application of the insti-
tutions of administrative responsibility and ad-
ministrative coercion considered in this article,
coupled with procedural aspects, necessitate
the adoption of a new Administrative Procedural
Code of the Republic of Kazakhstan, which will
come into force on July 1, 2021. Administrative
procedural and procedural Code of the Republic
of Kazakhstan is the first experience of codifica-
tion and systematization of norms regulating the
activities of administrative bodies of the state.
Adoption of a new Code is a new and major stage
in the way of democratization and humanization
of Kazakhstan’s legislation. The new Code had a
huge impact on the notion of administrative re-

sponsibility, its principles, etc. It is not accidental.
The special part of the Code of Administrative Of-
fences of the Republic of Kazakhstan is opened by
the chapter on administrative violations infring-
ing upon the rights of citizens. It is very important
that today one of the main tasks of administrative
and tort legislation if the prevention of adminis-
trative offenses. The establishment of administra-
tive responsibility and its application is intended
not only to combat administrative violations, but
also to prevent the latter, affecting not only the
offenders, but also all citizens. Thus, the institu-
tion of administrative responsibility is an impor-
tant factor in shaping the legal culture of the pop-
ulation, building a rule of law in Kazakhstan.
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