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PasBuTME NpeanpuvHUMATENBCTBA Ha CEroa-
HALWHWIA [AeHb CBA3AHO ¢ GOPMMPOBAHUEM Pbli-
HOYHbIX OTHOLLEHWN, ABAAlOWMEca Heobxoau-
MbIM YC/IOBUEM YCTOMYMBOTO PA3BUTUA AEMOKpPA-
TUYECKUX npoueccoB B Pecnybnmnke KasaxcraH.
Mpun 3Tom, WHAMBMAYa/bHOE NpeanpUHMMA-
TENbCTBO COCTABAAET HEOOXOAUMbBIA KOMMOHEHT
obueln cuctembl NpeanpuUHUMATENbCTBA, BKALO-
yallLe B cebsa KpynHoe W cpeaHee npeanpu-
HMMaTEeNbCTBO, 6€3 KOTOpPOro 3Ta cucTemMa He
MmoXKeT 3pPeKTUBHO GYHKUMOHMPOBATb. OQHAKO
peanbHas pPosb WUHAMBUAYANbHOMO NpPeAnpUHU-
MaTe/IbCTBA B HACTOALLEe BPEMA HE3HAYMUTE/IbHA.
[NaBHbIMU MPUYMHAMM CYLLECTBYIOLLETO YPOBHSA
Pa3BMTOCTU WHAMBWUAYANbHOIMO NpeanpUHMMa-
TENbCTBA ABASETCA SKOHOMMYECKaA U pecypcHas
ero HeobecneyeHHOCTb, YYUTbIBasA KOHEYHO MaH-
OEMUIO, KOTOpas BHeC/1a CBOWM KOPPEKTUBbI Ha
npeanpuHMMaTeNIbcTBO BO BceM mupe. Moatomy
npobaembl MHTEHCMBHOIO Pa3BUTUS MHAWBUAY-
a/fIbHOro MpeanpPUHUMaTENbCTBA AO0/KHbI CTaTb
NPUOPUTETHBIM MPEeAMETOM WCCNefOBaHUA B
paMKax yxe npoucxoaalmx B Pecnybnmnke Kasax-
CTaH MOAEPHM3ALMOHHbIX NPOLECCOB.

C 3KOHOMMYECKOW TOYKWU 3peHus, npeanpu-
HUMaTENb — 3TO YENOBEK, KOTOPbIV CTPEMUTCS UC-
KaTb YTO-TO HOBOE M MCMO/Ib30BaTb HOBblE UAEN
M KOHUENLMM A1 NONYYEeHUSA BbIrOAHbIX BO3MOMK-
HOCTel, HecA CBA3aHHbIN C 3TUM pUCK. MNpeanpu-
HUMaTEeNb 3a4yMbIBAET UAELI0 NPEANPUATUSA, KU-
BET C HEW W, HAKOHEL,, OCHOBbIBAET NpeanpusTme.
Moa npeanpuUHMMaTeIbCTBOM MOHMMAETCA Mpo-
Lecc AeATe/IbHOCTU, OCYLLLECTBASEMON npeanpu-
HMMaTENEM W 3TO HE HAyKa M He UCKYCCTBO. ITO

npakTuKa. Mmeet 6a3y 3HaHWMI. 3HaHUA B 0bna-
CTM NpeanpUHMMATENBCTBA — 3TO CPEACTBO ANA
OOCTUIKEHUA LLenu.

Oxeddpn. A. TMUMMOHC NOHUMAET noa, npea-
NPUHMMATENBCTBOM KaK Cnocob MbiWieHus,
paccy:KaeHUn Un AeWUCTBWUIA, KOTOPbIA ABNAETCA
OLEPKMMbIM BO3MOXKHOCTAMM, LLeNIOCTHbIM MOA-
XO40M U nnuaepcTsom, cbanaHCMpoOBaHHbIM ANA
CO34aHMUA LEeHHOCTM K 3axBaTta [1].MNlo ero mHe-
HUIO, NpeanpPUHUMATENbCTBO NPUBOAUT K CO3aa-
HUIO, YBE/IMYEHUIO, peann3aLnum n ob6HOBAEHMUIO
CTOMMOCTW He TONbKO A8 BNAAENbLEB, HO U ANA
BCEX YY4AaCTHUKOB M 3aMHTEPECOBAHHbIX CTOPOH. B
OCHOBE MpoLecca NIeKUT co3gaHme u/man npm-
3HaHMEe BO3MOKHOCTEW, 33 KOTOpPbIMW crenyet
BONA M MHWUMATMBA ANA WMCNONb30BAHWUA 3TUX
BO3MOHOCTEN. ITO TpebyeT roTOBHOCTU UATU Ha
PUCK, KaK INYHbBIN, TaK U PUHAHCOBDIN, HO OYEHb
pac4yeTnmBo, 4TOObl MOCTOAHHO MEHATb LWAHChI Ha
ycrnex, ypaBHOBELIMBAA PUCK C MOTEHLMANBHOM
Harpago# [1].

C.IN. Mopo3 yKasbiBaeT B CBOUX Tpyhax che-
Ayowme Npu3HakM npeanpuHUMaTeNbCKOM aen-
TENbHOCTU: 1) MHULMATMBHOCTb U CAaMOCTOATE b-
HOCTb NpeanpPUHUMATENbCKON  AeATeNbHOCTY;
2) Hannume cobcTBEHHOCTU; 3) PUCKOBBIN Xa-
pakTep; 4) HanpaBAEHHOCTb Ha NOAy4YeHWe Npu-
6binn (goxona)[2].Mo ee MHEHUID, UHULMATUB-
HOCTb M CAaMOCTOATENIbHOCTb NpeAnpUHUMATE b-
CKOWM aeATenbHOCTM 03Ha4yatoT cBoboay Bbibopa
npeanpuHMMaTENeM HanpaBieHUA U MEeTOLO0B
paboTbl, HeE3aBMCMMOE NPUHATUE pEeLLeHUN, He-
[ONYyCTUMOCTb MPOM3BOIBHOIO BMeLUaTeNbCTBa
Koro-nMbo B YacTHble gena, becnpenaTcTBEHHOE
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ocylLecTBAeHWe npaB, obecneyeHne ux cobnio-
AeHuA, ux cyaebryto 3awuTy. MpegnpuHMmaTenb
BNpaBe CaMOCTOATENbHO OnNpeaenaTb ntobble,
He npoTMBOpeYallMe 3aKOHOAATeNbCTBY YCNO-
BMA JOTOBOPA, YCTaHAaB/IMBATbL KPYr CBOMX NpPaB U
ob6s3aHHOCTel. BmecTe ¢ TeM, MHULMATUBHOCTb U
CaMOCTOATENbHOCTb MPeAnpUHUMATENA HAXo4AT
CBOE BbIpaXKeHMe B JIMYHOM PUCKE U INYHOM UMY-
LLLeCTBEHHOM OTBETCTBEHHOCTM, KOTOPasA COMACHO
MpaxaaHckomy KogeKkcy Pecnybnukm KasaxctaH
(nanee no Tekcty«K PK») sBnseTca noBbilIeH-
HOM (NOCKONbKY HacTynaeT HeE3aBUCUMO OT BUHbI
npegnpuHumatens). EAUHCTBEHHbIM OCHOBAHMU-
em 0CBOBOXAEHUA MpeanpuHMMaTENsa OT OTBET-
CTBEHHOCTU ABNAOTCA 06CTOATENBCTBA HENPEOAO-
Mol cunbl (popc-markop). HakoHew, peatens-
HOCTb NpeanpUHUMATENA MOXKET ObITb OrpaHuye-
Ha 3aKOHOM, HO /LB MO BOMNPOCAM, OTHECEHHbIM
K MCKIHOYUTENIbHOW KOMMETEeHLMU Tocy[apcTBa
(3aWwmTa OCHOB KOHCTUTYLMOHHOIO CTPOA, HpaB-
CTBEHHOCTH, 340POBbA, MPAB N 3aKOHHbIX UHTEpe-
COB Apyrux nuL, obecnevyeHmnsa 060pOHbI CTPaHbI 1
6e3onacHocTu rocygapcTea)(2].

Hannume cobCTBEHHOCTM ABAAETCA OCHOBOW
OCyLLeCTBAEHUA NpeanpuHUMaTesieM CBoen ae-
atenbHoctTn. CornacHo n. 4 ct. 26 KoHctuTtyumm
PecnybnunKkm KasaxcTaH Kaxkablit MMeeT NpaBo Ha
cBObOOAHOE MCMONb30BAaHWE CBOEr0 MMYLLECTBA
ans noboil 3aKOHHOM npeanpUHUMATENbCKOM
AeAatenbHocTU. Hapsay ¢ aTum, obnagaHue onpe-
OeNeHHbIM UMYLLLECTBOM AieN1aeT BO3MOXKHbIM 3a-
HATWME NpeanpPUHUMATENIbCKOM AeATeNbHOCTbIO,
T.e. ABNAETCA HEOBXOANUMBIM YCIOBUEM A5 OCY-
LLLeCTB/IEHMA NPeANPUHMMATENbCKOWN AeATeNbHO-
ctn. TK PK npamo 3akpennset 8 n. 1 cT. 33, 4TO
IOPUANYECKMM NULIOM ABAAETCA OpraHu3auus,
KOTOpas MMeeT Ha npaBe cOOBCTBEHHOCTU, X031~
CTBEHHOrO BEAEHWA WKW OMepaTMBHOrO ynpas-
NneHuns obocobseHHoe MMyLLEeCTBO, MO3TOMY OT-
cyTcTBME 060C06NEHHOIO MMYyLLLECTBA NPUBOAUT
K TOMY, 4YTO Ta UM MHaA OpraHM3aLma He MOXKeT
ObITb MPU3HAHA OPUANYECKMM JIMLOM M, COOT-
BETCTBEHHO, CYObEKTOM NpeanpUHUMATENBCKON
nesatenbHoctu[2].

PUCKOBbIN xapaKTep NpeanpuHMMATE/IbCKON
[eATeNbHOCTM 00yCoB/eH cneunduKon pbiHOY-
HbIX OTHOWEHWN. PUCK NpeanpuHUMaTENbCKOM
[eATeNbHOCTM BK/IOYAET B cebs KaK PUCK HeBbl-
NOJSIHEHMA WU HEeHaA/IeXKallero BbIMOAHEHUA
[OroBOPHbIX 06A3aTENbCTB KOHTPAreHTOM, TaK U
PUCK rnMbenn nnm nopum MMyLLLECTBA, UCMO/b3ye-
MOro ANA OCYyLLeCcTB/AeHUA npeanpuHMmMmaTeNb-
CKOM [eATeNbHOCTU, HenoJsiydeHne BO3MOMKHbIX
BbIr0A, A0X04a OT NpeanpuHMMATENbCKON aeA-

TeNbHOCTU. [103TOMY BECb KOMMJ/IEKC OTBETCTBEH-
HOCTU MO OCYLUECTB/IEHUIO npeanpuUHUMaTeNb-
CKOM AeATEeNbHOCTM IeXKUT Ha NpeanpuHMmaTene.
MoHATME PUCKa CBA3AHO C NOHATUEM BO3MOMKHbIX
ybbITKOB, NpMyem B NpeanpuUHMMaTe/IbCKo aes-
TENbHOCTM HE MMeeT 3HaYeHMA NPUPOoAa BO3HUK-
HOBEHMWA 3TUX YObITKOB, T.€. BO3HUKAN 3TN YBbITKM
CNy4aliHO, MO HEOCTOPOXKHOCTU UK B pe3ybTaTe
Ybein-To HegobPOCOBECTHOCTH, YMbICAA. ITO UMe-
€T 3HauyeHMe TONbKO C TOYKM 3PEHUSA BO3MOMKHO-
CTM BOCMNO/NIHWUTbL B YCTAHOBAEHHOM MOPAAKe Mo-
HeceHHble ybbITKM[2].

BaKHbIM NpPU3HAKOM MNpeanpuHUMaTEIbCKoM
OeATEeNbHOCTU ABNAETCA M3B/eYeHue npubbinum,
[00X0408, MOyYeHUe B3aMMOBbITOAHbIX Pe3y/b-
TaToB. MpubbIAb MOXeT 6biTb BbiparkeHa KaKk B
BM/e AEHEXHbIX CPeAcTB, Tak U B BUAE APYTUX Ma-
TepuanbHbIX U HEMATepUaNbHbIX LLEHHOCTEN. ITO
MOTrYT 6bITb NPOLEHTbI OT BJIOKEHHOTO KanuTana,
00N AU BCA NPUBbINb OT OCYLLLECTBIeHUA Npea-
NPUHUMATENbCKON  AeATenbHocTU. [lonyyeHue
[0X04a MOeT BbITb CONPAMKEHO C TPYA0BbIM y4a-
cTvem B 1060t popme, B TOM YUC/E M C yYacTUEM
cBOEro Kanutana. Pasmepbl 1 BO3MOXHOCTU UC-
NONb30BaHUA 3TUX A0XOA0B HUKEM U HUYEM He
MOrYT 6bITb OrpaHMYeHbl, NpeanpUHMMaTe/lb MO-
YKET CaMOCTOATE/IbHO PacnopAMKaTbCA NPUBLINbLIO
OT NpeAnpUHUMaTENbCKON AeATEeNbHOCTM, OCTaB-
wenca nocne ynnatbl HaNoros U Apyrux obssa-
TeNbHbIX NAaTeXen B bloaXeT rocyaapcrsa.

Eule oAHMM NPU3HAKOM, MMEIWMUM Cyllle-
CTBEHHOE 3HayeHWe MOXHO MpPM3HaATb CMUCTeMa-
TUYHOCTb  OCYLLECTBAEHUA npeanpuHUMaTeNb-
CKoM geatenbHocTU. CMCTEeMaTUYHOCTb Npeanpu-
HMMaTENbCKOM AeATEeNIbHOCTU 03HaYaeT, YTo AaH-
HasA OeATeNbHOCTb He HOCWUT Pa30Bblil XapaKTep
N OCYLLECTBAAETCA B TeYeHne AJAUTENbHOro MU
OaXe He onpeaeneHHoro spemeHu. Mpu 3Tom
KOHKpeTHble daKTuyeckme AOeWlcTBUA, COCTaB-
nAlmMe coaeprkaHue npeanpuHUMaTeNbCKOM
OeATEeNbHOCTU, A0/KHbI BbiTb HanpaBaeHbl Ha
nonyyeHue nNpubbIAN U AOCTUKEHNE KOHKPETHO-
ro KOHEYHOro NpeanpPUHUMATENBCKOTO pesy/bTa-
Ta, KOTOPbIN MOXET BblpaXaTbCA B M0Ob30BaHUN
MMYLLECTBOM, NpoAae TOBapOB, BbINOSHEHUU
paboT NN OKasaHUK yCAayr.

HaKkoHeLl, npu3Hakom npeanpuHMMaTeIbCKoi
0eATeNbHOCTM MOMKHO Ha3BaTb ee fieraan3oBaH-
HbllA XapaKTep, T.e. HaAnuue y cybbeKkTa npea-
NPUHUMATENbCKOM AeATeNbHOCTM OPULMNANBHOTO
cTatyca npeanpuHMMaTena, KoTopbii npuob-
peTaeTcAa B pe3ynbTaTe perncrpaumm B COOTBET-
CTBYIOLLMX FOCYAapCTBEHHbIX OpraHax B KayecTse
npeanpuHMMaTena: HPUAMYECKOro auua WK
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rpakgaHuHa-npeanpuHMmaTens 6e3 obpasosa-
HUA OPUAMYECKOTO ML, B KaYecTBe MHANBUAY-
anbHoro npeanpuHumatens|[2].

®.C. Kaparycos, Take AaeT XapaKTepuUCTUKY
npeanpuUHMMaTeNbCcTBa. B 4acTHOCTU, CYLLHOCTb
npeanpUHUMaTEIbCTBA 3aKN0YakOTCA B TOM, YTO:

1) 370 — MHUUMATUBHAA AEATENbHOCTb rPaX-
[0aH, KOraa OHM XO3AWCTBYHOT MO CBOEMY Xena-
HWIO, AENaloT TO, YTO XOTAT B BblIBPAHHbIX MMMU
bopme N pexmme AeATeNbHOCTU, He CTecHAs
ceba B HOBaLMAX U paspeLlaemblX 3aKOHOM M3-
MeHeHuax Gopm, coaepxaHua U npegmeTa CBO-
el neatenbHOCTYH;

2) cam NpUHUMan XO3ANCTBEHHble pelleHus
no ynpas/ieHUIO CBOel AeATe/NbHOCTbIo, npea-
NPUHUMaTENb CaM Ke HeceT OTBEeTCTBEHHOCTb
33 CBOM pelleHns CBOMM MMYLLECTBOM; AeATe/lb-
HOCTb OCHOBaHa Ha MO/HOM MMYLLLECTBEHHOM ca-
MOCTOATENbHOCTM NpeanpuHMMaTens;

3) yacTHaA cobCTBEHHOCTb KaK MMYyLLECTBEH-
Has OCHOBA 3TOM AeATEeNbHOCTH;

4) npeanpuHMMmaTenb AeicteyeTt B 06opoTe oT
CBOEro MMeHu;

5)HanpaBneHHOCTb AeATeNbHOCTM Ha Moay-
YyeHMe 4YMCTOro Aoxoda NyTem MPOM3BOACTBA M
cB06OAHOM NPOAAXKM Ha PbiHKe TOBapoB, pPaborT,
yenyr;

6) MCTOYHMKOM 3TOrO 0X0Aa ABAAOTCA Cybb-
eKTbl 0bopoTa, npuobpeTatoLme U ONNavnBato-
mMe ToBapbl, YCAYrM U paboTbl 3TOro nNpeanpu-
HUMaTens. Cy6beKT, CaMoCToATE/IbHO MO CBOEMY
YCMOTPEHMIO HAa OCHOBE CBOEro MMYyLLLEcTBa U OT
CBOEro MMeHU NPou3BoAALLNIM TOBaPbl, KOTOPble
OH cam ke noTtpebnaeTt nMbo pasaaer obLecTBy
OapoMm, npeanpuHUmaTtenem He asnsercsa (31o
Ba*KHbIi MOMEHT MpPU PerynnpoBaHum aeAtenb-
HOCTU HEKOMMEPYECKUX OpraHu3aLnin n geatens-
HOCTW rpak[aH Ha CBOMX CaA0BbIX yYacTKax);

7) 3TO 3aKOHHaa AeATeNbHOCTb. He3aKoH-
Has X03AMCTBEHHan [AeATe/NbHOCTb He ABAAeTCA
npeanpuHMmaTensctsom[3].

B peanbHOCTW, 4YTO onpeaenseT MPaBoOBYIO
CYLWHOCTb NpeanpUHUMaTENbCTBa, B TOM 4ucCie
UHOMBMAYaNbHOE NPeAnpPUHMMATENbCTBO, KO-
HEYHO 3TO ero mMexaHW3m 3aKoHodaTeslbHON pe-
rnameHTaL MK, KOTOPbI BO3AENCTBYET U 3aBUCUT
B 6onbLIelt mepe oT onpeaeneHHbIX GaKToB.

Tak, Hanpumep, CPOK AeNCTBUA UMEET 3aBUCK-
MOCTb OT MPaBoBOol GOPMbI peanmsaLmm npasa Ha
ocyllecTBAeHNe AeATeNbHOCTU B nNpeanpuHUma-
TenbcTBe. AKTamMM 3aKoHOAATeNbCTBa CUMTaeTcA
HenocpeacTBeHHOe ydacTue $usMyecKoro uua
B NpegnpuHMMaTenscTee 6e3 obpasosaHMA OpU-
AMYeckoro Anua. B gaHHoOm caydae, npeanpuHu-

MaTe/IbCTBO MMEET 3aBUCUMOCTb OT CybbeKTa, oT
€ro BOJIeBOr0 peLleHmA y4acTBOBaTb B 3TOM Aes-
TEeNbHOCTU, B TON UM MHOM dopme.

OcCHOBbIBAACb Ha WM3y4YeHUUM HOPM rpa*khaH-
CKOro NpaBa MOXHO cAenaTtb BbIBOA, YTO JIMYHOE
yyacTne pu3nM4eckoro nvua B npeanpuHmMmaTesib-
CTBE BO3MOXHO C MOMEHTa ero rocyapCcTBeHHOM
perucTpaumnn, HactTynaeHua noaHon ageecnocob-
HOCTW: C COBEpPLUEHHONETUA, C MOMEHTa ero smaH-
cunaumm (n.1lct. 22-1 TK PK). YactnuuHoe e yya-
CTUE BO3MOXHO TONIbKO C pa3peLleHnsa 3aKOHHbIX
npeacTaBuUTeNEN UK }Ke, B TOM C/ly4ae, Koraa 3Tm
npeacTaBUTeNU OCYLLECTBAAIOT 3Ty AeATEeNbHOCTb
32 HecoBepLeHHONETHNX, A0 COBepLIeHHONeTUA
[4].

B aToi1 cBA3M, Ntoboe pusnyeckoe AnLo MmeeT
BO3MOMHOCTb YaCTUYHO COMPUKOCHYTCA C Mexa-
HM3MOM NpPABOBOWN pernameHTaunun nNpeanpuHu-
MaTenbCTBa C NOAPOCTKOBOro BO3pacTa.

MpaxkaaHCKMI KogeKe Pecnybimku KasaxcraH,
YCTAaHOBUB B COCTaBe MnpeameTa rpa*KAaHCKoro
npasa, npeanpuHUMaTeNbCKMe OTHOLWIEHUA, O0-
NycTUB UX PEryIMpoBaHMA — «rpa*kAaHCKoe 3a-
KOHOAATENbCTBO PeryampyeT OTHOLWEHNA MeXay
AMUaMK,  OCYLLECTBAALWMMM  NpeanpuHUma-
TENbCKYIO AeATe/IbHOCTb, AN C UX y4acTuem»([4].
B 'K PK onpegeneHbl Takmne pasgesibl, peryinpy-
owme npegnpuHUMaTeNbCTBO, Kak: KoMmepye-
CKUW MpeacTaBuUTeNb; NPeanpuaATUE KaK UmyLle-
CTBEHHbIN KOMMNIEKC; 0653aTeNbCTBA, CBA3aHHble
C OCYLLECTBAEHUEM UCKIIOYNTENBHO NpeanpuHun-
MaTeNbCTBa; 0cobas OTBETCTBEHHOCTb CyObeKTa
npeanpuHMMaTENbCTBA U MHOTOE Apyroe.

KoHeuHo e, 3aKoHOoAaTe b peLlnn HeKoTopble
BONPOCHI, BblIM YCTPAHEHbI HEKOTOPOE KoMnye-
CTBO HEeA04YeTOB N He AO0Ka3aHHble orpaHnyeHus
npeanpuHMMaTeNbCTBA, MMeEBLLee MeCcTo B pa-
Hee. TemM He MeHee, MexaHW3M 3aKOHOoAaTeNbHOWM
pernameHTaLMnnpeanpUHMMaTeNbCTBa, He UMmen
bOPMaNbHO-CTPYKTYPHOTO 06 bACHEHWA B 3aKOHO-
[aTenbCTBe, MMeeT COLMaNbHO-IKOHOMMUYECKMEe
W NpaBoOBble NPU3HAKN CaMOCTOATENIbHOCTU A0-
KasblBalolnme o HeobXoaMMOCTU OTAeNeHUs oT
MexXaHM3Ma 3aKOHOAATeNbHOW periaMeHTauuu
MMYLLLECTBEHHbIX OTHOLUEHUW, YCTAHOBAEHHbIX
HOpMaMK rpaxaaHcKoro npasa. He npocto TakK
K PRonpegensetr B cofeprkaHUM CBOUX HOPM
HEeKOTopoe KOAMYeCTBO OTCbIJIKM, Kacatolinecs
npeanpuHMMaTenbCcTBa (0 perucTpaunmn cybbek-
TOB NMpeanpuHUMaTENbCTBA, HECOCTOATENIbHOCTU
(baHKpoTCTBE), NMLEH3MPOBAHMUN NPeaANnPUHUMA-
TENbCTBA; U MHOTUE Apyrue).

X03AMcTBEHHAA AeATeIbHOCTb B paMKax npeg-
NPUHUMaTENbCTBABbLIXOAMNT3aPaMKUTPAXKAAHCKO-
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NpaBOBOro Pery/JIMpoBaHUA U HE MOXKET BbITb pe-
rMaMeHTMPOBaHA TO/MIbKO C NO3MUMIKA YacTHoMpa-
BOBbIX OTHOWeEHWN. MonoxeHna MK PK oTHocaTca
He KO BCeM, a TO/IbKO K paBHbIM,FOPM30HTAIbHOTO
XapaKTepa OTHOLWEHWAM, B KOTOpble BCTynatoT
npeanpuHUMaTen mexay coboi. BepTuKanb-
Hble OTHOLIEHMA CKNAAbIBAKOTCA MeXay y4yacT-
HMKaMKW NpeanpUHUMATENbCTBA U FOCYAAaPCTBOM
(B NMLEe rocygapcTBEHHbIX OPraHoB), U 3TU OTHO-
weHunAa MK PK He oxBaTblBatoTCA. 3a rpaHMuamm
rPaXAAaHCKOrO 3aKOHOA4ATeNbCTBA  CYLLECTBYHOT
HOPMbIFOCYAAPCTBEHHO-NPABOBOrO  XapakTepa,
KOTOpble peryampyoTnpeanpuHUmMaTeNbCKYHO
OEeATeNbHOCTb, U NPUBHOCAT B 3TM OTHOLUEHMA
aKTyanbHbIA W 3HAYUMMbIA NyBAMYHO- NpaBoO-
BOM HtoaHc. MK PK, ¢ TO4KM 3peHus npaBa, He B
COCTOAHWM perynmMpoBaTb BCe MHOroobpasHbie
OTHOLLEeHUsA 6u3Heca, Tak Kak Hopmbl K PK B
OCHOBHOM3aKpenaAT YacTHOMNPABOBOM NOAXOA,
YYACTHUKOB 3TUX OTHOLLEHUN, TaK KaK npeanpu-
HMMATENbCKAA AeATEe/IbHOCTb MMEET 3HAYMMOCTb
ONA rocyaapcTea M 06LLecTBa, B YaCTHOCTU.B aTol
CBA3M YAaCTHOMPABOBOW XapaKTep NpeanpUHUMa-
TENbCTBA [AOMNOJIHAETCS MOJIOXKEHUAMM Ny6aNY-
HOro npaBa C LeNblPOPMUPOBAHUA YCNOBUNA,
KoTopble 6bl cmornn obecneynTb 6oneenonHoe u
BCECTOPOHHEEe pa3BuUTUE NpeanpuHMMaTENbCTBa,
NPUHMUMANAM U 3aWMLLANMU UHTEepechkl oblecTsa U
rocy4apcrea B LLEe/IOM.

Korga peyb naet o cucteme NpaBoOBbIX CPeACTB,
MMeeTCA BBUAY YTO OTAENbHbIN 31EMEHT HOPUAN-
YECKUX CpeacTs, «peryampyer MocylilecTsaset
BO3JENCTBME Ha OTHOLUeHUs B BU3Hece cBOMM
cnocobom. [peanpUHMMATENIbCKUEOTHOLIEHNS,
npeacTaBnatoT coboi YacTb OOLECTBEHHbIX OT-
HOLUEHWI N KaK NpaBUAONOANAAAl0T CO CTOPOHDI
rocyAapcrea nNog NpaBoBOe peryimpoBaHume ¢ no-
MOLLLbIO NPaBoBbIX cpeacTs» [5, c. 21]. NpaBoBsbie
CcpeacTBa BO3AENCTBYA HAa OTHOLWIEHWA Npeanpu-
HMMATENbCTBAOT/IMYAOTCA cneundUKom, KoTopas
B 6onbluei cTeneHW yCTaHaBAMBAETCA O6LMUM
NoAXoA0M K COOTHOLWIEHWMIO YacTHOro U ny6any-
Horo npasal6, c. 12].

OTOT BOMPOC paccmaTpmBaeTcA CO BCeX CTo-
poH. Tak, Hanpumep, E.A.CyxaHOB yTBeEpxAaan,
YTO YacTHoe U nybanyHoe npaso Bo Bcex chop-
MMPOBABLLMXCA NPABONOPALKAX YCrnewHo cylle-
CTBYIOT KaK ABaHE3aBUCMMbIX HanpasaeHuAnpa-
BOBOrO peryanMpoBaHuA, Kak ABa pasHbIX Buaato-
pUAMYECKOrO BO3AENCTBMA Ha 0OLWECTBEHHblE
OTHoLeHuaA» [7, c. 4]. «4acTHoe NpaBo No cBoel
CYyTU ABNAETCA B CBOEM POAE YHMKANbHOMOMNTU-
MasIbHONAO/I}KHOIO MMYLLLECTBEHHOTO, B TOM YMC-
Ne npeanpuHUMaTenbcKkoro, obopota» [7, c. 5].

MNoxoxero MHeHUA npuaepueaeT-
ca C.C.AnekceeB, yTBep¥aana, 4YTO «Orpom-
HOoe BHMMaHMe HeobXoAMMO YAEeNWUTb YacT-
HOMY MpaBy, Tak Kak OHO, BMecTe C MpaBamu
yesioBeKa,onpeaenseTBaxHble npouecchbl, B3au-
MOCBA3aHHble C PAa3BUTMEMCOBOKYMHOCTU CybHb-
€KTMBHbIX NpaB, onpesensalwmnx abcontoTHyo
BO3MOXHOCTb A1 aKTUBHOM AEeATe/IbHOCTU Nto-
Oen, NX TBOPYECTBa, WHULMATUBBI, Oep3aHui,
npeanpuumumsoro aena»(8, c. 32].

Mbl Habnogaem, uyto u, E.A.CyxaHoB, W,
C.C.AneKkceeB Nno cyLlecTBy, Mpu BO3LENCTBUU
npasa Ha NpeanpuHMMaTENbCTBO, MPUOPUTET OT-
[OatoT YacTHOMy npasy. MPOTMBOMOJIOKHOM TOUYKM
3peHuna npuaepxmsaetca HO.A.TuxommpoBsa, Ko-
TOpas oTmMevaeT beccrnopHoe BAMAHWE poau ny-
6/M4YHOro npaea B ero npeobpasoBaHHOM BUAE
B CYLLECTBYHOLIMX Ha AAHHbIN Mepuos peanuax.
Y4yeHbli OTHOCUT IKOHOMUYECKOE 3aKOHOAATENb-
CTBO K chepam nybanyHoro npasa.

HeKkoTopble yyeHble MMEIOT TPeTbHo TOUKY 3pe-
HWA Ha 3TOT BoNpoc. Tak, Hanpumep, B.K. Mamy-
TOB YTBEpPXKAaN O B3aMMO3aBUCMMOCTU dNeMeH-
TOB Nyb6/MYHO-NPaABOBOrO M YaCTHOMPABOBOIO
XapakTtepa. MybAnyHo-NpaBoBble M YaCTHOMNPABO-
Bble OCHOBbI YCTaHaB/MBAOTCA B pa3Hbix cdhepax
npaBa W 3aKOHOAATe/NbHbIX aKToB. He paccmo-
TpeHHoM aABnaetca AedUMHULMA YacTHOro mnpa-
Ba NPUMEHUTENbHO 3KOHOMMWYECKO-MPaBOBbIM
peanuam, Npu 3TOM, NPaBo, AAeT BO3MOXKHOCTb
CBA3bIBATb MNybBAMYHbIE M YACTHblEACNeKTbl, U
Kaxk4bl pa3 npuobpeTaeT posib Ny6AUYHOrO MH-
cTpymeHTa» [9, c.22].

B nutepatype cylwecrtsyer MHeHWe, No NoBo-
Oy HEeOAHO3HAYHOCTM npeanpUHMMATENbCKOro
npaBau eronpasoBOro peryinpoBaHue, Npu 3Tom
3aKoHOAATe/ibHble aKTbl ONpeAenAtoT coyeTaHue
YacTHOMPaBOBbIX U NYBNNYHO-NPABOBbIX NHTEPE-
COB, CPEACTB M OTHOLIEHUI. DTUM U onpeaenseT-
€A 0COBEHHOCTb MpeanpPUHUMATENBCKOIO NpaBa
[5, c. 13].

TaKas TOUKa 3peHuA BbITEKAET U3 CMbICNA HOpP-
MaTMBHbIX aKTOB, peryavpyoline OoTHOLEHUA B
pasfinyHbIX obnacTaxbusHeca. Hanpumep, B ges-
TENbHOCTU, CBA3AHHbIX CIMUCCUEN LLEeHHbIX Bymar,
[OroBOPOM U Ap., HEOBXOAMMO MOAYEPKHYTH,
yto, Nyb6AMYHO-NPABOBbIE CPEACTBA pPEeryimpo-
BaHMA npeAanpuUHMMaTeNbCTBaHeNoCpeacTBEHHO
B/IMAIOT Ha CYLLHOCTb YaCTHOMNPABOBbIX CPEeACTB.
B nocnepctsuun, YacTHONpaBoBble cpeacTBa Ha-
NPAMYIONPUMEHAIOTCS B NYyBAMYHO-NPaBOBbIX
OTHOLLEHUAX B NpoLecce NpeanpuHMMaTEIbCKOM
aeatenbHocT. C Apyron CTOPOHbI,HE Maso YacT-
HOMpaBoOBble CpeacTBa NPeBpaLLatoTCA B YaCTHO-
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nybanyHble NpaBoOBble CPEACTBA U aKTUBHO MpU-
MEHSATCA B NpoLeccenpesnpuHMMaTenbCTsa.

BbllwecKkaszaHHOeAaeT BO3MOXKHOCTb MCMOJb-
30BaTb T€ WK UHble OPUAUNYECKMe CPeacTBa, He
YMeHbLaa CYLWHOCTbITUX CPeACTB, a AULWb pac-
LWIMPAA 3HaYEeHMe JaHHbIX MOHATUN.

B aTOl CcBA3W, ONpeaeneHHON3Ha4YMMOCTbIOHO-
pUAMYECKUX CPEeACTB, BO34ENCTBME KOTOPbIX OKa-
3blBaeT Ha npeanpuHUMATENbCKME OTHOLUEHUA
HeobxoaAnmo 0603HAUUTb CoYeTaHME 31EMEHTOB
ny61MYHOrO M YacTHOro nNpaga.

lpaBoBOe CyLLeCTBO OTHOLWEHWI npeanpu-
HUMaTEeNbCTBA, TpebyeTaeTanmsaunngedmHnumm
MexaHM3Ma 3aKOHOAATeNIbHOro  perynMposa-
HUANPeaNnPUHMMATENBCTBA, CMbIC/T KOTOPOrO 3a-
KNtOYaeTCcs B 3aMeHe MOHATUA «MPaBOBbIX (Opu-
OWYECKUX) CPeacTB», C/IOBOCOYETAHMEM «CoYe-
TaHMe YacTHOMPABOBbIX WM MyBANYHO-MPABOBBIX
cpeacTs».

HecmoTpa Ha AOCTAaTOYHO A/UTENbHbIN nepu-
O/, CyLecTBOBaHNA MHAMBUAYANbLHOIO Npeanpu-
HMMaTeNbCTBa, B 3aKOHOAATENbCTBE U NPaBOBOM
HayKe OCTaeTcA elle MHOr0 HepelleHHbIX aKTy-
aNbHbIX NpPob/eM Kacalowmxcs ero npaBoBOro
NONOMEHUA, K KOTOPbIM MOXHO OTHECTU OTCYT-
CTBME KOHULEMLMU NPaBOCYOBEKTHOCTU MHAMBU-
AyanbHOro npeanpuHUMmaTens.

B 3aKoHopaTenbCTBE He Y4YMTbiBaeTcA Camo-
CTOATENIbHOCTb MPABOCYOBEKTHOCTU WHAMBUAY-
aNbHOro nNpeanpuHMUMATENA MO OTHOLWIEHUID K
€ro npaBoCyb6BEKTHOCTM KaK GU3NYECKOro NMLa B
rpa*kgaHCKOM npase. 3TO NPUBOAUT K CMELLEHUIO
NpPaBoOCNOCOBHOCTM U [EeecnocobHOCTU NHANBU-
AyanbHOro npegnpuHumatena u dusmyeckoro
nvua. NpaeocnocobHocTb U geecnocobHoCcTb Gu-
3MYEeCKOro InLa aBTOMATUUYECKM NOXKUTCA Ha ero
NpPaBOCNOCOBHOCTb M [EeecnocobHOCTb KaK MH-
OVBMAYyaNnbHOTro npeanpuHumatend. YKasaHHbIM
HefOoCTaTOK MPaBOBOr0 pPeryinpoBaHUA MOXKeT
ObITb YCTPaHEH NOC/eL0BaTE/IbHbIM OTAENeHNEM
NPaBOCYyObEKTHOCTM WHAMBUAYANbHOTO MNpea-
npUHUMaTena B NnpeanpUHMMaTeIbCKOM NpaBe oT
NPaBoOCYyObEKTHOCTU GU3MYECKOTO /ML B FparK-
OaHCKOM npase. [TocneaHee, KOHEYHO, He BieYeT
OTPULAHNA OTpac/ieBbiX B3aMMOCBA3EN MpaBo-
CyOBbEKTHOCTEN UL, B TPAXKAAHCKOM M npesnpu-
HMMaTeIbCKOM Npase nocpeacTBOM HOPM NpPaBa,
NPaBOOTHOLUEHWN.

B MpeanpuHnmaTenbckom Kogekce Pecnybnu-
Ku KasaxctaH (ganee no tekcty«lK PK») B cT. 30
JaeTca MNOHATME WHAWBWAYaNbHOro npeanpu-
HMMaTeNbCTBA, NOA KOTOPbIM MOHMMAETCA KaK
caMocCToATeNbHaA, MHULMATUBHAA AeATeNbHOCTb

rpaxkgaH Pecnybnmku KasaxcTaH, KaHZacoBs, Ha-
npaBseHHaa Ha MNOAYyYEeHWEe YUCTOro [0X043,
OCHOBaHHas Ha COBCTBEHHOCTM caMmx u3mye-
CKUX INL, U OCYLLECTBAAEMAn OT UMeHU dusnde-
CKUX 1L, 33 UX PUCK N NOA, UX MMYLLLECTBEHHYIO
oTBeTcTBeHHOCTb [10]. MpucyTcTBMe B onpeaene-
HWM C/IoBa «KaHAacC» Obl0 3aKOHOoAATENEM BHE-
ceHbl nameHeHus B MK PK, a umeHHO 3aKoHOM
Pecny6aunkum KasaxctaH ot 13.05.2020 roga cnoso
«OpasMaH» 3aMeHeHbl Ha CN0BO «KaHaac». [aH-
Hble U3MEHEHMA BBEAEHbI B AENCTBME CO 2 AHBa-
ps 2021 roga [11].

OTANYUTENBHBIMU OCOBEHHOCTAMMU MHAUBU-
AyanbHbIX NpeanpuHUMaTene, ABNATCA:

- @4MHCTBO NPaBOCNocobHOCTM U Aeecnocob-
HOCTHU, UX O4HOBPEMEHHOE BOSHUKHOBEHME B MO-
MEHT perncTpaumm rocyaapcTtBeHHbIM OPraHom B
KayecTse NMHAMBMAYANbHOIO NpeanpuHMMaTens;

- HaZAMYME CUCTEMBI YCTAHOB/IEHHbIX 3aKOHOM
TpeboBaHUI K CyObeKTy MHANBMAYAIbHOM Npea-
NPUHUMATENBCKOM AeATENbHOCTH.

MpaBocyb6beKTHOCTb MHANBNAYANBHOIO
npeanpuHMMmaTens Kak cybbekTa npeanpuHu-
MaTeNbCKOro MpaBa BK/KOYAET CNOCOOHOCTU Kak
B cdepe yacTHOro, rak u B cdpepe nybanyHoro
npasa. YacTHO-NpaBOBble 3/€eMEHTbl MNpPaBoO-
CyOBEKTHOCTM SIBAAOTCA NPEennoChblIKON yyacTms
MHAMBWAYANLHOIO npegnpuHUMaTena B «ropwm-
30HTa/IbHbIX» OTHOLLEHUAX, BK/OYAOT Cnocob-
HOCTb Y4acTBOBATb B NpeAnpUHMMATENbCKUX
caenkax, B TOM Yncae cnocobHoOCTb y4yacTBOBaTb
B XO3fMCTBEHHbIX 00653aTeNbCcTBaX, NpuobpeTaTtb
MMYLLLECTBO, HEObXOAMMOE AN1A OCYLLEeCcTB/eHusA
npeanpUHUMATENbCKON  AeATENbHOCTU, HEeCTU
OTBETCTBEHHOCTb MO XO3ANCTBEHHbIM 0b6A3aTeNb-
CTBam M 00653aTeNbCTBaM M3 MPUYMHEHUA Bpe-
03, He3aBUCUMO OT BUMHbI. [y61nYHO-NpaBoBble
3N1eMeHTbl NPaBOCY6bEKTHOCTN 3TO CNOCOBHOCTU
MMeTb NpaBa M 06A3aHHOCTU B «BEPTUKAbHbIX)»
NPaBOOTHOLIEHNAX MHANBUAYANbHOIO Npeanpum-
HMMaTeNA, TeEM CamMbiM BbICTYMaOT Npeanocbin-
KOM ero y4actva B OTHOLUEHMAX, BO3HUKAIOLMX
MeXay MHAMBUAYANbHbIM NpeanpuHMMmaTesem
M opraHamm rocyaapcTBeHHOro peryinpoBaHmna m
KOHTpONA.

NHaomBnayanobHoe npeanpuHMMaTenbCTBO —
3TO LeneHanpaBneHHaa AeATe/IbHOCTb OTAE/IbHO-
ro U@ UAKN TPyNMbl CBA3AHHbIX UL, NpeanpuHn-
MaeMas C Lesiblo MHULMUPOBAHUA, NOAAEPKAHNA
WU yBENNYEHUA NpMObIAK NyTem NPOU3BOACTBA
WAN pacnpegeneHmna 3KOHOMMYECKUX TOBAPOB U
YCAYr, perynvpyowasa npeanpuHUmMaTebCKUm
3aKoHoAaTeNnbCcTBOM Pecnybnumkmn KasaxcraH.
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