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fNaBHbIA pepaKTop XKypHana

«HayuHble TpyAabl «DaineT»

KannmbekoBa Acenb PaxaToBHa — KaHAMAAT IOPULMYECKMX HAYK, aCCOLM-
MpoBaHHbIM npodeccop BLUM «3ainet» Kacnuiickoro yHuBepcuteTta. B 2001
rofy okoHumna c otimumem Kasaxckyto focymapcreeHHyto HOpuamnyeckyto Aka-
OEeMUI0 C NpUcBOeHWeM KBanndbuKaumm opuct. B 2001 r. 6bi1a NpUHATa Ha
[OOMKHOCTb Npenogasatena Ha Kadeapy Teopum n UCTOPUK rocyaapcTea U npa-
Ba AKOA KaslHY. C sHBapa 2003 r. no aekabpb 2004 r. cTaxkep-uccaeaoBatenb
Kadeapbl TEOPUM U UCTOPUK TocyaapcTBa M npasa KasltOy. C 2003 r. no 2008
r- MWW HayYHbI COTPYAHUK MHCTUTYTa rocyaapcTea 1 npasa Kasloy, a c
2009 r. no ¢peBpanb 2011 r. HAYYHbIN COTPYAHUK MHCTUTYTA rocyaapcTea M npa-
Ba Ka3axcKoro HaLMOHa/IbHOro YHMBEpPCUMTETa UMeHM anb-Papabu. B ceHTAbpe
2009 roga ycnewHo 3aWwuTnaa gUccepTaunio Ha COMCKaHWEe YYeHOM cTeneHun
KaHOuMAaTa lopnandeckmx Hayk no cneumanbHoctn 12.00.01 — Teopma n ucro-
puvA NpaBa M rocygapcTea; UCTOPMA NPaBOBbIX M NOAUTUYECKUX yuyeHni. C 2011
rofa accoummpoBaHHbIii Npodeccop Kadeapbl Ny6ANMYHO-NPaBOBLIX ancumnanH KOY (nosaHee BLUM
«9ainet»). Umeet 6onee 40 onybAnMKoBaHHbIX Hay4HbIX TPyA0B. C maa 2015 roga HasHayeHa Ha J0XK-
HOCTb [/TaBHOTO pefaKkTopa XKypHana «Hay4Hble Tpyabl «94in1eT».

UHdopmauyua o KypHane

«HayuHble Tpyabl «OaineT»

HMypHan «Hay4yHble Tpyabl «O4ineT» UMeeT AaBHIOK NCTOPUIO, U34AEeTCA NEPUOANYHOCTLIO 4 pasa
B rog c 1996 roga. B coctaB peaaKuMOHHOM KOJIErMN BXOANIM MHOTUE U3BECTHbIE YYeHble-toPUCTbI
KasaxctaHa, raBHbIM pefaktopom b6bin akagemuk HAH PK balimaxaHos M.T.

B HacTosllee Bpemsa COCTaB peaaKkLMOHHON KOMernu XypHaaa BxoaaT akagemukn HAH PK Bai-
maxaHoB M.T., CyneiimeHoB M.K., a.to.H., npodeccop AmnaeHko A.l., Mnbacosa K.M., HKypcumbaes
C.K., noyeTHble npodeccopa Caspian University gokTopa npasa Ponbd KHunnep, A.1o.H., npodeccop
KysHeuoBa H.C. n apyrvue BuaHble NpeacTaBUTENN IOPUANYECKON HAYKN.

ypHan ¢ 2015 roga BonsowaeT HOBYO KOHLEMNLUIO PAa3BUTUA U CTPATENMKU, B COOTBETCTBUM C KOTO-
POI NAaHNpyeTca NPEeBPATUTb XKYPHaA/ B OAMH M3 BEAYLLINX HAaYUYHbIX }KYpPHanoB B chepe opruandecKonm
Hayku B KasaxctaHe u 3a pybexom.

ypHan cnocobcTByeT pacnpoCTPaHEHUIO HayYHbIX 3HaHWI B chepe IpPUANYECKoN HayKu, 0bmeHy
MHEHUAMMN YYEHbIX-NPABOBEA0B, TEOPETUYECKMM M MPAKTUYECKMM OMbITOM Y4Y€EHbIX U nccnegoBaTe-
JIel Ha HaUMOHANbHOM U MeXAYHapoAHOM ypoBHAX. OTparkaa AOCTUNKEHUSA IOPUANYECKON HaYKU U
M3MEHEeHMUA B 3aKOHOAaTesbCTBe, OyAeT NpeaocTaBaATb BOSMOMXKHOCTb MO3HAKOMUTLCA ¢ paboTamum
Ka3axCTaHCKUX 1 3apyberKHbIX aBTOPOB, ABIASACb UCTOYHUKOM MHGOPMALIMM O HOBEMLLMX HAYUYHbIX UC-
cnepoBaHuAx B coepe npobaem rocyaapcTea M npasa.
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HayK, OOLEHT

KysHeuoBa Hatanua CemeHoBHa (Pecnybnuka YKkpauHa). Akagemuk AKkagemum
NpPaBOBbIX HayK, AOKTOP topuMAMYECKMX HayK, npodeccop, MoyeTHbIM npodeccop
Kacnuickoro obuecteBeHHOro yHMBepcuTeTa

Nucnuya Banepun Hukonaeswuu (Poccuiickas ®Pepepauma). JOKTOp HOpUAMYECKUX
HayK, OOLEHT

Mopo3 CeetnaHa MaBnoBHa (Pecnybaunka KasaxcrtaH). [JOKTOp HOPUANYECKUX HaYK,
npodeccop

Huasoea AHapa HartyeBHa (Kbiprbisckas Pecnybsvka). JOKTOp topuanyecknx Hayk,
AOLEHT

HyceHoB Monpgacbek Mycaumosuu (Pecnybnmka KasaxctaH). KaHaupat
topMANYECKUX HAYK, peKTop Kacnuiickoro obuecTtBeHHOro yHMBepcuTeTa
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YBa)Xaemble untatenu!

OuepegHon HoMep «DAINETTiH» FblabiMU eHbeKTepi - «Hay4yHble Tpyabl «dainetT» Caspian
University, KoTopbiit Bbl gep»kute B pykax, nocssaweH 70-neTHemy tobunero BeayLLero Hayu-
Horo coTpyaHuKka HUU yactHoro npasa Kacnuiickoro obuwecTBeHHOro YHUBEpPCUTETa KaHaM-
AaTa opuandecknx Hayk Mykawesol Kynbranwm BaxntoBHbl. Kynbranwa BaxutosHa 3ame-
yaTesibHbIM APKNIA Y4eHbll, BHECWINIA 60NbLUIOM BKIa B pa3BUTUE Ka3axCTaHCKOM LIMBUAUCTU-
KM M YyTKO YyN1aB/AMBAIOLLNI NPUOPUTETbI PA3BUTUA OTPACIM FPaAXKLAHCKOro npasa. B creHax
Hay4yHo-nccnenoBaTelbCKOro MHCTUTYTA YAaCTHOTMO NpPaBa, YCNeLwWwHOo peLlas NocTaBAeHHble 3a-
Aaun, Knapa BaxuToBHa y4acTBOBasia B pa3paboTke MHOMOYMUCNEHHbIX PyHAAMEHTANbHbIX UC-
cnepoBaHui B chepe YacTHOro npasa. M mbl pagbl BOSMOMKHOCTM HA CTPAHWULLAX 3TOTO BbIMyCKa
YPHana no3apasuTb OOMAAPA C TAKOM 3HAMeHaTe/IbHOW AATON.

Takke B J,@HHOM HOMepe npeacTaBiaeHbl Hanbonee akTyaslbHble U NpeaCTaBAAOWME Ha-
YYHbIN M NPAKTUYECKMI MHTEPEC CTAaTbM B Pa3/IMYHbIX Chepax topUaANYECKOM HayKK, TaKne, Kak
3BONOUMA Npe3naeHTCcKoln Bnactu B Pecnybnmke KasaxctaH; 0630p cucTembl rparkgaHCKoro
3aKoHoAaTeNbCcTBa B pecnybsmke Ha Havano 2019 roga, mepbl NPOTUBOAECTBUA KNbepnpe-
CTYNMHOCTU U Apyrue.

B Hauyane roga topuamyeckasa obwecTBEHHOCTb pecnybivKKM MOHecna TAXKeny yTpaTy.
CKOHYa/IMCb BUAHbIE IOPUCTbI, NPEenogaBaTeNn, BHeCLUME HEOLLEHMMbIM BK1a4, B BOCNUTaHME U
obyuyeHne monogerkun TapaHoB AnekcaHap AnekcaHgpoBud u CyaakoBa Pumma HukonaesHa.
Mb! Bcerga byaem NOMHUTL UX MyApPOCTb, U CTPEM/IEHME NepesaTb CBOM 3HAHWUA CTyAEHTaM,
NX YBNIEYEHHOCTb CBOMM MPEeAMETOM M TO, KaKOM NpMMeEp OHM NOKa3blBaAn cBOMM Honee mo-
JIoAbIM Konneram.

B pybpuke «Knaccmka umMBMANCTUKWUY, rae NyB/MKYIOTCA Hay4dHble cTaTbM, PaboTbl, Bbl-
AEPKKN U3 MOHOTpaduii BUAHbBIX Ka3axCTaHCKUX U 3apybeXkHbIX yYeHbIX LMBUANUCTOB, KOTO-
pble BHEC/IM AOCTONHbIN BKaZ B pasBUTME lOPUAMYECKOrO 06pa3oBaHMa U LMBUAUCTUYECKOM
HAyKW, Mbl NpeacTasnaem Bawemy BHMMAHUIO HAyYHYHO CTATbHO M3BECTHOrO NpeacTaBuTens
Ka3axCTaHCKOM UMBUAMCTMYECKOM HayKku OuaeHKo AHatonua lpuropbeBuya Ha Temy «Oue-
HOYHble MOHATMA B rPAXKAAaHCKOM 3aKOHOAATENbCTBEY.

Cnepyet OTMETUTb, YTO KYpHan «Hay4yHble Tpyabl «O4iNeT» UMeeT A4aBHIOK UCTOPUIO, U3-
AaeTcsa nepnoanyHocTbio 4 pasa B rog ¢ 1996 roga. B coctaB pegakUMOHHOM KOANErMM BXO-
AVNNN MHOTME M3BECTHbIe YYeHble-topuCTbl Ka3axcTaHa, rMaBHbIM peaakTopom Hbln akageMuk
HAH PK BaiimaxaHos M.T.

B HacToAwWwee Bpema B COCTaB peaaKLUMOHHOM KOANErMn KypHana Bxogat akagemmkn HAH
PK BaiimaxaHos M.T., CynenmeHos M.K., a.t0.H., npodeccop AunaeHko A.l., Unbscosa K.M.,
Mypcumbaes C.K., noyeTHbie npodeccopa Caspian University gokTopa npasa Ponbd KHMNnep,
A.10.H., npodeccop KysHeuosa H.C. n gpyrve BugHble npeacTaBUTENN IOPULNYECKOM HAYKMN.

ypHan cnocobcTByeT PacnpoOCTPAHEHUIO HayYHbIX 3HaHWI B chepe topUaNYECKON HAYKK,
0bMeHy MHEHUAMM YYEHbIX-MPAaBOBEA0B, TEOPETUYECKMM M NMPAKTUYECKMM OMbITOM YYEHbIX
N nccneposatenied Ha HaLMOHANBbHOM U MEXKAYHAPOAHOM YPOBHAX. OTparkas AOCTUXKEHUA
IOPUANYECKOM HAaYKN N USMEHEHMA B 3aKOHOAATeNbCTBE, byaeT NpeaocTaBAATb BOSMOMXKHOCTb
NO3HAKOMUTbLCA C PAabOTaMM Ka3axCTAaHCKMX M 3apyDerKHbIX aBTOPOB, ABNAACD UCTOYHUKOM WH-
dopmaumMm 0 HOBEMLIMX HAYUYHbIX UCCefoBaHMAX B chepe npobnem rocygapcrsa v npasa.

fnaBHbIA pepakTop Acenb KaammbekoBa
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HEHAER

70-neTHu 10buneit BeayLiero Hay4yHoro cotpyaHmka HUM yactHoro
npaBa Kacnuitickoro obuiectBeHHOro yHMBepCcuTeTa,
K.10.H. MyKawesoi Kyabraiilum BaxmMToBHbI

YBAXAEMASA KY/IbFAULLA BAXUTOBHA!

Konnektus Kacnuiickoro o6LLecTBEHHOro yHuBepcuTeTa, HayyHo-
nccnenoBaTeNIbCKMn MHCTUTYT YaCTHOTO Npasa M Bbicwan wkona npasa
«DiNeT» oT YUCTOro cepALia 1 c YyBCTBOM r/1ly6OKOM NpU3HATENbHOCTH
nosgpasnseT Bac ¢ 70 neTHMmM obuneem!

Ham oyeHb NpmATHO No34paBuTb Bac co cTonb 3HaMeHaTeNbHOM Aa-
TOW 1 Bblpa3uTb Bam cBowu Tensble YyBcTBa M 61aro4apHOCTb 3a MHOTUE
rogbl paboTbl U 0bLLEeHMA ¢ Bamu.

Bbl sABAAETECb M3BECTHbIM CMELMasMCTOM B MUPE HOPULUYECKOM
HaYKW, CHUCKaBLUMM MpPU3HAHWE U yBaXKeHWe apy3el u konner. Konne-
rM 3HatoT Bac Kak 3ameyvatesnbHoro npodeccroHana, sHecwero 60b-
LIOM BKNAA B Pa3BUTME KA3aXCTAaHCKOM UUBUAUCTUKU U YYTKO YyNaBNU-
BalOLLLEro NPUOpPUTETLI PA3BUTUA OTPACIM FPAXKLAHCKOro Npasa.

Bbl ABnseTechb BbiNycKHMLEeN KasHY nmeHun anb-®apabu, KysHULbI KagpoB, B3pacTUBLLEN He O4HO
MOKOJIeHNE BbICOKOK/IACCHbIX FOPUCTOB, CNELMANNCTOB B chepe rparkaaHCKOro npasa, v Bl ApKuit ero
npeacrasuTesb. Bbl pa3HOCTOPOHHAA HEOPAMHAPHAA IMYHOCTb, KOTOPAA He OrpPaHMYMBaNaCb pamKa-
MW aKaZemmnyeckon Haykn.C camblx paHHUX €T CBOEWN Kapbepbl Bawwn paboTbl OTANYANNCH APKO Bbl-
paxeHHOM NPWKAALHOM HanPaBiEHHOCTbLHO.

Bbl NPUAOXKMAM MHOTO CUA U YNIOPCTBA B AOCTUXKEHUWN Lenei. Byayum npenogasatenem Kadeapsl
rpaxgaHckoro npasa KasHY nmeHun anb ®apabu Ha npoTaxkeHnn 1973-1994 rr., Bbl BHec/m 6onbLwoin
JINYHbIN BKNAZ B PA3BUTHE IOPUANYECKOTO 06Pa30oBaHMA M HAYKKM, KaZPOBOro NoTeHunana pecnybam-
KM. Balm HacTpoeHHOCTb Ha pe3yabTaT, YNOPCTBO B CTPEMIEHUN K AOCTUXKEHUIO yCnexa B CO4eTaHUK
C *KEHCKOM MAFKOCTbIO M MPO30P/IMBOCTBIO BbI3bIBAOT BOCXULLEHWE. KoNnern MOMHAT, Kak pacumpan-
€A AnanasoH Bawux Hay4YHbIX MHTEPECOB, KaK yCnewHo Bbl 3aWmTuamM anccepTaumio Ha COMCKaHUe
YYEHOW CTeneHu KaHauAaTa puanMYecknx Hayk no cneuymanbHoctn 12.00.03 rpaxaaHcKoe npaso,
cemMenHoe NpaBo, rPaKAaHCKMI NPOLLEeCC, MeXAyHapoAHOe YacTHOe NpaBo Ha Temy: «MpaBo nosb-
30BaHMeE XWUAbIMU MOMELLEHUAMM B AOMAX rOCy4apCTBEHHOIO XUAULWHOIo GoHAa», Kak poc Baw as-
TOPUTET B HAYYHOM MUpe.

lfoBopa o Bawen spyavuumM, WUHTENNIUTEHTHOCTM, SHEPrMYHOCTM, OTMETUM, 4To Bac oTauyaer
CTpeMNIeHNe K COBEPLUEHCTBY B COYeTaHMM € obasHMeM, NOPALOYHOCTBIO M CKPOMHOCTBIO, @ TaKKe
npodeccnoHanbHbIM Noaxoa K paboTe, HEMCCAKAEMbI SHTY3MA3M, U YMEHUE Co34aTb APYHKeN0bHY0
aTmocdepy B KonnekTMBe. Bbl Nosb3yeTech 3ac/NyKeHHbIM aBTOPUTETOM KaK OMbITHbIN BeAyLIUi Ha-
YYHbIV COTPYAHUK, YbA NpodeccMoHaibHas U obLwecTBEHHAsA AeATe/IbHOCTb HanpaB/ieHa Ha b dek-
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TMBHOE pelleHMe NOCTaB/EHHbIX 3aau.

ByAyuun Ha NPOTAMKEHUN MHOTUX €T KOHCY/IbTAHTOM, CTapPLUMM IOPUCTOM B BeAyLLMX FOPUANYECKMX
dupmax, Bbl BONNOTUAN B KM3Hb MHOMKECTBO MHTEPECHbIX U BaXHbIX NpoeKToB. Konneru v apysbs
BbICOKO LLEHAT Bac Kak MyAporo, YyTKOro 1 OT3bIBUMBOrO YE/NOBEKA, BCErAa HaCTPOEHHOro Ha Mouck
HoBOrO.

B cteHax HayuyHo-uccnegoBaTenbCKOro MHCTUTYTA YacTHoro npasa Kacnuiickoro obuiecTBeHHOro
YHUBEpPCUTETA, M YCNEeLHOo peLuas NocTaBAeHHble 3a4a4u, Bbl yuactBoBaiM B pa3paboTke MHOro4mc-
JIeHHbIX PyHAAMEHTaIbHbIX UCCNe0BaHM B chepe YacTHOro npaea, NOCTOAHHO NPUHMMAAN ydacTue
B PA3/IMUYHbIX HaYYHbIX MPAKTUYECKUX MEPONPUATUAX, KOHDEPEHLMAX, a TaKKe HeoueHnm Baw BKnag,
B pa3paboTKy 3aKOHOMPOEKTOB W Aaye 3Kcnept-
HbIX 3aK104EHMA. Baw BaymumBbIl noaxon u ao-
6pOCOBECTHOE OTHOLLEHME K AeNy, BHUMaTe/b-
HOCTb M KOMMETEHTHOCTb B pPeLleHUM HEeNpPOoCTbIX
33434 CHUCKA/IM YBaXKeHUe 1 JoBepue Koaner.

YBepeHsbl, YTo Baw 6oraTbii NnpodeccroHanb-
HbI OMbIT B COYETAaHMU C NOpasnUTenbHOM pabo-
TOCNOCOBHOCTLIO M HEMCCAKAEMOW 3Hepruen eule
He pas nocayxkat Ha 61aro YHuBepcuTeTa.

Bbl Myapbiii npenofaaBaTesib, YBAEYEHHbIA U
TPYAON06UBLIN YYEHbIN, Weapo Aenawminca ceo-
MM OMbITOM C MOJIOAbIMWN KONJIEFAaMWN U CTY[EHTa-
MW 1 MONb3YIOWMNCA 3aC/YKEHHbIM YBaXKEHUEM
N NOAAEPMKKOM C UX CTOPOHbI. Baluy MHOrOYMCAEHHbIE YYEHUKN CTaNN BbICOKOKBAINPULMPOBAHHbI-
MU CreLmMarncTaMm 1 C YecTblo TPYAATCA Ha NPaKTUKK Kak B pecnybaunKe, Tak U B BIMKHEM U Aanb-
Hem 3apybexbe.

B Balle OTHOLUEHME K KM3HWU U AeNy ABAAETCA NpPeKpacHbIM U
m BAOXHOB/AOWMM NMPUMEPOM, AN Hac Bceraa 6o/bwan pagocTb
- : obwaTbca ¢ Bamu, 3aparkatbca Bawmm onTMMU3MOM, 3HEpPruen,
By [,06pOTON, MyAPOCTbIO.
enaem Bam Kpenkoro 340poBbsA, OAMOLWEro CWAbl Ha HO-
Bble CBEPLIEHMUSA, OONTUX NET KU3HWU, TBOPYECKOro AOAToNeTus,
PafOCTHbIX COBBLITUIN U NPUATHBLIX CBEPLUEHUIA, BAOXHOBEHUA W
OaNbHENLLMX YCNEXOB B HAaYy4YHOM WM NeJarorMyeckoin AeaTesibHo-
ctu! MycTb yaaya ocTaeTca HEM3MEHHOM CNyTHULEN Bawmx Hauwm-
HaHWM, a XusHentobue M ONTUMU3M He MoKuaatoT Bac B NtobbIx
CUTyaLMSAX.

MycTb Bac Bcerga oKkpy»KaeT NoAAeprKKa Apy3el n Koaner, NoHMMaHue 1 toboBb BANSKKUX Ntoaen,
B Bac Bcerga XuMBYyT MonoApble CUAbI, 3a40p, BCE NAaHbl BONIOTATCA B PeasnbHOCTb, a KaxKabli Balu
AeHb 6bl/1 CHaCTIMBLIM M NpPeKpacHbIM. CuacTba M 340poBbA Bam 1 Bcelt Baweli cembe!

PekTtop XK.M. HyceHoB
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KOHCTHTYIIHORHOE NPABD

N.T.XKAHY3AKOBA!
'0.10.H., npodeccop,
YHusepcutet «TYPAH»,
MUHcTUTYT 3aKoHopaatenbcTBa PK
Pecnybauka KasaxcraH, r. Aamarbi

A.A. KAPAEB?
2K.10.H. npodeccop,
Kacnuiickuit obwecTBeHHbI YHUBEPCUTET,
MUHcTUTYT 3aKoHoaatenbcTBa PK
Pecnybauka KasaxcraH, r. Aamarbli

3BONIOUNA NPE3SUAEHTCKOM BNIACTU B KASAXCTAHE:
MCTOPUA U COBPEMEHHOCTD

CoBpeMeHHbI MHCTUTYT lNpe3naeHTa 3aHu-
MaeT 3amMeTHOe MeCTO B CUCTeMe roCygapCTBEH-
HbIX MHCTUTYTOB HONBLIMHCTBA CTPaH MMpa, Mo-
CpesCcTBOM KOTOPOro obecneynsaeTca MPUHLMN
pasgeneHuna BNaCTM,3aKOHOAATE/NbHbIA NpoLecc,
a TaKXe MpeacTaBUTENIbCTBO FOCYAAPCTB B MEX-
OYHAPOAHbIX OTHOLEHUAX.

B wuctopuyeckom paspese MHCTUTYT npesu-
AEHTCKOM BNacTv npoLen 60Nbluoi U CNOXKHbIN
NyTb CBOEro CTaHOB/AEHMA U Pa3BUTMA. BO3HMK-
HyB Bnepsble B CLUA gaHHbIM WMHCTUTYT, U3-3a
MHOroob6pasua  opuandecknx Gopm noayymn
LIMPOKOEe pacnpocTpaHeHue.

HecmoTpa Ha wWupoKoe pacnpocTpaHeHue
OAHHOTO MHCTUTYTA, ero 3G dPeKTUBHOCTb onpeae-
naetcsa, npexae scero, opmoit npasneHusa, a
TaKXe PasBUTOCTbIO MAEN KOHCTUTYLMOHANN3MA
M cbanaHCMPOBAHHOCTbIO CUCTEMBI CAEPMKEK U
NPOTMBOBECOB.

He ABnsOTCA UCKAOYEHWEM U CTPAHDbI OblBLUE-
ro Cotoza CCP, B KOTOpPbIX C pa3HbIMM BapuaLna-
MW, TaKXKe OblIM yuperKaeHbl AO0/IKHOCTM npe-
3MAEeHTa, KOTOpble B NpoLecce CBOEW 3BONIOLMM
TPaHCPOPMMPOBAINCE B  UHCTUTYLMOHAsIbHOE
NnpaBoOBOE COCTOAHME.

CraHoBnEeHMe WUHCTUTYTa Npe3naeHTCKON
BNacTn B KasaxctaHe MMeeT CBOK UCTOpPMUIO, re-
He3NC KOTOPOro TeCHO CBA3aH C 3aKOHOMep-

«Cnaboe rnaems Hy¥0aemcs 8 CUbHOM 80xc0e,
a CUbHOE 1emMsA 8 MyOPOM BOHOE»
Ka3axckas myopocme

HOCTAMMU

NONNTUKO-NMPaBOBOINro n cCounasbHO-

9KOHOMMYECKOTrO Pa3BUTUA CTPaHbI.

Mpu cTpoUTENLCTBE HOBOM rOCYAAPCTBEHHO-
CTU OCHOBHbIM TPEHAOM TOrO BpPeMeHW Oblio
3aMMCTBOBaHME MNPaBOBbIX WHCTUTYTOB pa3Bu-
TbIX CTPAH MUPaA, MHOrAa 6e3 yyeTa BHYTPEHHUX
NOJIMTUKO-NPABOBbIX YC/IOBUNA.

1 stan. YupexageHue pgomxHoctu MNpesnaeH-
Ta Ka3CCP u ero passutue.

Kak n3BecTHO, cTaHOBNeHWe uHcTUTYTa [pe-
3uaeHTa B KasaxctaHe Hayanocb C MPUHATMA
BepxosHbim CoseTom KasCCP nonpasok B KoH-
CTUTYLMIO, COTNIACHO KOTOPbIM F1aBoW pecny6an-
Ku ctaHoBunca MpesunaeHT [1]. BesycnosHoO, 31O
6b110 3aMMCTBOBAHME 3apybexkHoro onbiTa, B
KOTOPbIX AAHHbIN MHCTUTYT UMEET CBOU MOAUTU-
Yeckue M NpaBoBble TPaAMLUN.

HecmoTpAa Ha KOHCTUTYLMOHHYIO HOPMY O Bbl-
60pHOCTU rNaBbl rocyfapctea, nepsbin Mpesu-
OeHT 6bln n36paH BepxoBHbiM COBETOM CPOKOM
Ha 6 ner.

MonHomouna [pe3naeHTa OrpaHMYMBaNUCh
B 3HauMTeNnbHOWN cTeneHun MpesngeHTom CCCP um
BepxoBHbim CoBeTom pecnybauvku. Cosetr Mu-
HucTpos popmmposanca BepxosHbim CoBeTom m
6b11 emy nogotyeteH. na Toro nepuoaa bbina
XapaKTepHa KOHCTPYKUMA «caa6bili Mpe3udeHm,
cunoHelii MapaameHmy.
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OpHaKo AaHHAA KOHCTUTYLMOHHAA CUTyaumA
npocywecrsoBana Hegonro. Cnycrta HekoTopoe
Bpems OblM BHECEHbI U3MEHEHUA U AOMNONHE-
HuA B KoHctuTyumto Kasaxckoi CCP [2], pesynb-
TaTOM KOTOpPbIX CTaNo NOCTeNeHHoe yKpenieHune
cTaTyca lMpe3naeHTa M NosbilleHne ero poan B
MexaHu3Me rocygapcTBeHHoM Bnactu. OH cTan
He TONIbKO FNaBol pecnyb/anKKM, HO U TNaBol UC-
NOJIHUTENIbHOM M pacnopaauTenbHon BnacTtu. Co-
BeT MuHUCTPOB bbin NpeobpasoBaH B KabuHet
MuHucTpoB n ctan dopmmposatbea MpesnaeH-
TOM CaMOCTOATeNIbHO. [pou30oWNo canaHue mx
annapaToB, U COOTBETCTBEHHO PYHKLIMOHA/bHbIX
BO3MOXHOCTEWN.

Mexay Tem, HeCMOTpA Ha HeKoTopoe M3me-
HeHuAa, [lpe3naeHT no-npexHemy 3aBucen OT
BepxosHoro CoBeTa, KOTOpbI U36pan ero n 6bin
BMpaBe OTCTPaHWUTb ero OT BAacTu. [loatomy, B
uensx obecneveHuns 6onblielt HesaBUcMmocTm 1
nekabpa 1991 r. coctosnmcb Bceobume BbI6OPbI
Mpe3naeHTa, KoTopble NO3BOAWAU [/1aBe rocy-
0apcTBa NONYYUTb MaHAAT A0BepuA OT Hapoaa u
camocToATeNbHOCTb OT BepxosHoro CoBeTa.

16 gekabpa 1991 r. nocne npoBo3rnaleHms
rocygapcTseHHol  Hesasucumoctun [3]. Mpesu-
[OEeHT CTa/i [NaBOW He3aBMCMMOrO rocyaapcTBa,
OTNaan ero NoOJHOMOYMA No—BepTUKanu, ¢ lMpe-
3naeHTom CCCP 1 cOHO3HbIMM OpraHamm.

KoHcTuTyuma Pecnybnunkm KasaxctaH, npu-
HATaA BepxoBHbim CoBetom 28 AHBapa 1993
r. onpegenuna cratyc lpe3nageHTa B Kayectse
rnasbl rocyfapcTsa U eguMHOW CUCTeMbl MCMON-
HUTEeNbHOM BnacTu. MpesnaeHT usbupanca cpo-
KOM Ha nATb fieT. bbinu BBeAeHbl OrpaHUYyeHuns
Ha 3aHATME JAHHOW AOMKHOCTU He Honee ABYX
CPOKOB NoApAL, a TaKXKe Ha COBMeLLeHMe NocTa ¢
AenyTaTCKMM MaHOATOM, 3aHATUEM [OOJIKHOCTEMN
B MHbIX FrOCYAapPCTBEHHbIX OpraHax u obLecTBeH-
HbIX 06beAMHEHUSAX, OCYLLECTBAEHUEM Mpeanpu-
HUMaTEeNbCKOM AeATENbHOCTH.

Kpome TOro, 6bln yupexaeH nocT Buue-
npesunaeHTa, KOTopbl n3bupanca emecte ¢ Mpe-
3UAEHTOM Pecnyb/iMKM U NO ero NOJHOMOYMIO
BbINO/IHAN OTAENbHble QYHKUMM M 3ameLlan ero
B CNyyae OTCYTCTBMA WUAN HEBO3MOMKHOCTU OCy-
LWEeCTB/EHMA CBOUX 06A3aHHOCTEN.

KabuHet MuHKUcTpoB (npaBuTenbcTeo) dop-
muposanca lMpesnaeHTom, HO ANA Ha3HayeHuA
Mpembep-MuHUCTpa, ero 3amectutenen n 4 mu-
HUCTPOB (MHOCTPAHHbIX AN, BHYTPEHHUX A€,
obopoHbl U PpuHaHcos), npeacegatens KHB Tpe-
6oBanock cornacue BepxosHoro CoseTa. OcTasb-
Hble YNeHbl NPaBUTENbCTBA Ha3HaA4YaAMUCb UM MO
npeacrasneHuto NMpembep-MuHuctpa [4].

Ha atom 3tane oceHbto 1993 r. npousowen
MaccoBblli CaMOpOCNyCcK MecTHbix CoBeToB, Y
KOTOpPbIX B pe3y/ibTaTe BBEAEHWA MHCTUTYTA [N1aB
MECTHbIX aAMWHUCTPALMIA 3HAUYMTENBHO YMEHb-
WWINUCb MONHOMOYMA, a WX POJib B peLueHumn
BOMPOCOB COLMANbHO- 3KOHOMMUYECKOro pas-
BUTUA TeppuTopui BCe 6ONblue CTAHOBWAACH
dopmanbHOIi.13 gekabps 1993 r. o camopocny-
cKke obbsasnser BepxosHbili CoBeT Pecnyb6imKu
12 co3biBa. 3noxa COBETOB KaK MOAHOBAACTHbIX
OpraHoB BnacTh, cGOPMMPOBAHHDIX eLle B Nepu-
op, CCCP, 3akaH4YmMBaeTcA. B HOBbIX couManbHO-
9KOHOMMYECKUX N MONIUTUYECKUX YCNOBUAX OHM
He cnocobHbl 6b11M 3GPEKTUBHO peLlaTb 3a4a4u,
CTosILLMeE Nepes CTPaHOM. BnacTb NocTeneHHo ne-
PEXOAUT K UCMONHUTEIbHBIM OpraHam BAacCTW.

BepxoBHbI CoBeT nepepn camopOCMyCKOM B
uensx obecneyeHns HeNPepPbIBHOCTU 3aKOHOAaA-
TeNbHOro npouecca npuHMmaet 3akoH «O Bpe-
MeHHOM aenernpoBaHum MpesnaeHTty PK u rna-
BaM MECTHbIX aAMUHUCTPALLMIA AOMNOAHUTENbHbIX
NoJIHOMOYNI», NpenocTaBmMBLLUMA  [pe3ngeHTy
NnpaBoO CAMOCTOATE/IbHO OCYLLEeCTBAATbL PAL NpPas,
npuHagnexawmx BepxosHomy CoBeTy mam um
COBMECTHO, B T.4. NPaBO M34aBaTb aKTbl, MMelO-
LMe cuay 3aKoHa, M HasHa4vaTb pedepeHaym [5].
daKTUyeckn fo 1M3bpaHMA HOBOrO COCTaBa BbIC-
Wwero npeacTaBUTENIbHOrO OpraHa BCA MOJIHOTA
rocyapCTBEHHOM BNAcTU (3aKoHoAATENbHON W
ncnonHuTenbHou) 6bina nepegaHa rnaee rocy-
JapcTBa.

Ha paHHOM 3Tane Ha ocHoBe NpuHATOro 9 ae-
Kabpna 1993 r. Kogekca o Bbibopax 7 mapTa 1994
r. coctoanncek Bblbopbl BepxosHoro CoseT 13 co-
3blBa - NepBoro nNpodeccMoHa bHOro NapaameH-
Ta [6]. B ero cocTas Bowan 176 genyTaTos, U3 HUX
42 6binn n3bpaHbl NO CNKUCKY, NPEeANOKEHHOMY
Mpe3ngeHTom. ObwecTBeHHble 06begUHEHUA
NoJly4MauM NpaBo BblABMUIaTb CBOMX KaHANAATOB B
AenyTaTbl BbICLLEro npeAcTaBUTe/IbHOroO opraHa.

OfHaKo HOBbIV NapaaMeHT npopaboTan cpas-
HUTEeNbHO Heporo. B cBA3M ¢ HapyweHnAMK U3-
6MpaTesIbHOTO 3aKOHOAATENbCTBA  MOCTAaHOB/E-
Huem KoHctuTyumoHHoro Cyaa BepxoBHbiit Co-
BeT OblN1 NPU3HAH HENETMTUMHBIM U B pe3y/bTaTe
pacnyweH. B ctpaHe HacTynua nepmoa nNpAMoro
npesnaeHTCKOro NpaBaeHnsa, B Mpouecce KoTo-
poro 29 anpena 1995 r. no nHnumatmsee AHK co-
CTOSINCA BECbMA CMOPHbINA C TOYKU 3PEHUA KOH-
CTUTYLMOHHOCTU pecnybanKaHCKUA pedepeHaym
0 NpoA/SIEHUM NPE3NAEHTCKUX NOAHOMOUNIN o 1
nekabpa 2000 roga, a Takke 6Obla paspaboTaH
NPOEeKT HOBOW KoHCTUTYLMK Pecnybanku.

2 stan.MpuHartne KoHctutyumum 1995 ropa u
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dopmupoBaHue cynep-npesnaeHTCKOU pecny-
6Au1KM.

HoBbIi 3Tan CTAHOB/MEHUA WHCTUTYTa npe-
3MAEHTCKOM BNACTM CBA3AH C MPUHATUEM HOBOM
KoHCcTUTYL MK, KOTOpasa AOKHA Oblaa yCTpPaHUTb
HegocTtaTkM KoHctutyumm 1993 roga, onpeae-
nmTbca ¢ GopMOI MpaBieHUA, a TaKKe pPeLnTb
npobnembl asbHENLLIEro SKOHOMWYECKOTO pas-
BMTMA CTPaHbl Ha NPUHUMNAX PbIHOYHOW 3KOHO-
MUKW, MNpUHATaA Ha pecnybamMKaHckom pedepeH-
ayme BTopasa KOHCTUTYUMA He3aBMcumoro Kasax-
CTaHa [7],3akpenunna ocobbliit cTaTyc Mpe3unaeHTa
M 3a70}KWMNa MNpPaBOBble OCHOBbI YCTOMYMBOTIO
Pa3BMTMA Ka3axCTaHCKOro rocyaapcTaa.

Mpe3naeHT cTan rnaBoW rocyaapcrsa U ero
BbICLUMM LO/IKHOCTHbIM AIMLOM.  PaBHoyaane-
HOCTb OT BETBEW BNACTW, MO3BOJIUAMN NPE3NAEHTY
obecneymBaTb cornacoBaHHoe GyHKLMOHMPOBa-
HWe napaameHTa U NPaBUTENbCTBA U UX OTBET-
CTBEHHOCTb Nepes, HapoaoM.

Kpome Toro, KoHcTUTyLmA ropugmyeckmn opop-
MWIa OFPaHUYEHHYI0O KOMMeTeHuMto nanat Map-
NAMEHTA, a TaKKe MexaHW3Mbl M Mnpoueaypbl
paspeLleHns NoSUTUYECKUX KPU3UCOB.

Ha paHHOM 3Tane CTAHOBAEHWSA MHCTUTYTA
Mpe3naeHTa CNOXKMNACh KOHCTPYKLUNA «CUMbHbIL
Mpe3udeHm, cnabeiii NapaameHm».

Takum obpasom, nonoxeHue [pesnaeHTa,
obnapatowemy LWMPOKMMU KOHCTUTYLMOHHbBIMM
BO3MOXXHOCTIMW, @ TaKKe ero He OTBETCTBEH-
HOCTb MO3BOASAM €My, MO CYyTW, KOHTPOAUPO-
BaTb He TO/IbKO BETBM BNACTU, HO U OMpeaenaTb
OCHOBHble KOHTYPbl MPABOBbIX, MOIUTUYECKUX U
COLMANbHO-9KOHOMMYECKMX OTHOLIEHUI B CTpa-
He.

7 oKkTA6pA 1998 r. 6bIIM BHECEHbI NONPABKU B
KoHctutyumio PK, KoTopble 6bl1M HanpaBaeHbl Ha
JanbHenwee ycuneHme nosumumii Masbl rocygap-
CTBa B MexaHW3Me pasgeneHus Bnactu. Mpexae
BCEro, U3SMEHEHMA 3aTPOHYIN CPOK €ro NoJHOMO-
YW, KOTOPbIN OblN yBeANYEH [0 7 NET, CHATbI
OorpaHMYeHuA NO BO3PACTY KAaHAMAATOB, MCKAO-
YeH MUHUMa/IbHbIM NOPOTr y4acTua nsbupaTenei
B BbIOOpax.

Mpe3naeHT MnoayyYns nNpaBoO Ha3Ha4YaTb He
ToNbKo Mpeacenartens, HO U ABYyX YneHoB CYeTHO-
ro KOMUTETA MO KOHTPO/IO 33 UCNONHEHMEM pe-
cnybarKaHckoro 6togykeTa. bbina BBefeHa HoBas
npoueaypa nepesaym npesnaeHTCKUX NOAHOMO-
yuni [8].

MpuHaTbIN 20 ntona 2000 r. KOHCTUTYLMOHHbIM
3aKkoH «O MepsBom MpesnageHTte» [9], onpegenmn
cTaTyc U nonHomoumsa Mepsoro MpesngeHTa, ero
abCoOMOTHYI0 HEMPUKOCHOBEHHOCTb, a TakKiKe

MaTepuanbHble U UHbIE TaPaHTUKN ero geAtesib-
HOCTW.

Jlornyeckmum  npoaomKeHnem yKpenaeHua
cTatyca [lpe3mpeHTa cTasna KOHCTUTYLMOHHAA
pedopma2l mas 2007 r.[10] Mpexkae Bcero, us-
MeHUACA nopagoK ¢opmupoBaHua lNpaButenb-
cTBa: KaHaupatypa [lpembep-MuHucTpa cTana
BHOCUTbLCA YXKe He Ha paccmoTpeHue scero lNap-
NlaMeHTa, a TONbKOo MaXKnamnmca; MMHUCTPOB UHO-
CTPaHHbIX Aesl, 060POHbI, BHYTPEHHUX AN, IOCTU-
umm MpesnaeHT Ha3zHa4vyan camocTosTenbHo, bes
y4yactua MNpembep-MuHucTpa.

MNpeacepatens HaunoHanbHoro baHKka cTan
Ha3HayvaTtbcA [pe3ngeHTom ¢ cornacua CeHara,
a He Bcero [MapnameHTa, Kak paHee. [pe3naeHT
CTan HasHayatb [peacepatens U ABYX YNEHOB
LleHTpasibHOW M36MpaTeNbHOW KomMUcCUKU. KoH-
CTUTYLIMOHHBIN CTaTyC nonyymna Accambnes Ha-
poaa KasaxctaHa, KoTtopasa obpasyetca [nasol
rocygapcraa.

bbino yBennyeHo ¢ 7 go 15 Koanyectso geny-
TatoB CeHaTa, Ha3HayaembIx [lpe3naeHTOm, HO
OroBOPEHO, YTO 3TO 0OYC/NOBAEHO C y4YeTOM He-
obxoanmocTn obecnevyeHuns NpeacTaBUTENbCTBA
8 CeHaTe HAUMOHANIbHO-KY/IbTYPHbIX U UHbIX 3Ha-
YMMbIX MHTEpPECOB 0bLLEeCTBa.

MonpaBKK TaKKe NpefoCTaBUAN NMPaABO 3aKo-
HOOATENIbHON WMHWULMATMBLI pe3naeHTy, npaso
pocnycka He TonbKo [apnameHTa B LEAOM, HO
n Maxunnuca. lNpaBo 4OCPOYHOro NpeKpaeHua
NMOSIHOMOYMNIA MacnmxaTtoB nepewno or CeHaTta
MapnameHTa K MNpe3naeHTy. 1o 6bI10 NPaBUIb-
HbIM pelueHneMm, MOCKOIbKY MMEHHO AenyTaTbl
macnmxatoB n3bupatot no gga genytata CeHaTa
OT Kaxkgon obnactu, a, kpome ToOro, Mpe3ngeHT
cornacHo KoHctutyumm obecneymBaer oOTBeET-
CTBEHHOCTb OPraHOB BJIACTU Nepes, HapoAOM.
AKnumbl obnacten, ropoaoB pecnybiMKaHCKOro
3HAYEHUA M CTONMLDBI CTa/IM Ha3HayaTbesa MNpesun-
AeHToM PecnybamMKM € cornacusa MacamxaTos.

OpHaKo rMaBHbIM MUTOrOM KOHCTUTYLMOHHOM
pedopmbl CTasI0 BOBCE HE Nepedmnc/ieHHble Bbille
HOBE//Ibl, @ CHATUE OrpaHUYEeHUn MO 3aHATUIO
pomkHoctn lMpesngeHtTa 6onee ABYX CPOKOB
noapagn ana Mepsoro lMpe3sngeHTta PK, a Takxke
npeaocTaBneHHOE eMy NpPaBo BO3INaBAATb NON-
TUYECKYI0 MapTUio.

2 ¢espana 2011 r. 8 KOHCTUTYUMIO BbinM BHe-
CeHbl He3HauyuTeNibHble MOMPaBKKU, CBA3AHHbIE C
npenocTaBAeHMEM MpaBa Ha3HayeHUA BHeouye-
peaHbIX NPE3NAEHTCKUX BbIBOPOB caMmomy rnase
rocygapcrtea [11].

KOHCTUTYUMOHHbIE pedopMbl aKTUBU3UPOBA-
/11 3aKOHOAATE/IbHbIM NpoLecc, 1 B TedeHue 2010
- 2014 ropoB BHOCMAUCHL ovepeHble AOMNONHe-
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HWA B KOHCTUTYLMOHHBIM 3aKoH «O lMNepsom Mpe-
3u4eHTe», KOTOPbIM Hagenuan ero craTycom
Jlnpgepa Haumn, 3saHmMem «XanblK KahapMaHbI»
(HapogHblit repoii) 1 NpoYnMn NpUBUAETUAMM,
He XapaKTepHbIMU ANA AeMOKPaTUYECKUX rocy-
napcts [12].

3 a9ran. KoHctutyuuMoHHas  pedopma
2017 ropa udopmupoBaHUE MNPE3U[EHTCKO-
napaamMeHTCKON pecnybanku.

HoBbll1 3BonOLMKM NPe3naeHTCKOM BNACTU B
Pecnybnuke Hayanca 8 2017 roay n 6bin cBA3aH C
nepepacnpegeneHnem noaHoMoumni mexay Mpe-
3uaeHTom, NMapnameHTom u NpaBuUTENbCTBOM.

NHuumnaTnBy NpoBeaeHna o4vepeaHOM KOHCTU-
TYLMOHHOM pedopmbl Npoasua cam lpe3naeHT,
KoTopaa 3asepwwunacb nognucaHnem 10 mapta
TOrO e roga 3akoHa «O BHECEHUU U3MEHEHUI U
aonosHeHnn B KoHctutyuuio Pecnybimkun Kasax-
crtaH» [13].

MepepacnpeseneHne NOAHOMOYMI, NpoOBe-
OEeHHOe B pamKax KOHCTUTYLUMOHHOW pedopMmbl,
NO3BO/INJIO  MOAEPHU3UPOBATL MOJUTUYECKYHO
cuctemy obuwectsa U MUHUMU3IMPOBATL MOAU-
TUYECKMEe W NPaBOBble PUCKU KOHCTUTYLLMOHHO-
ro passutva. He3HaunTenbHoO YCUAMB rapaHTUu
napnameHTapusma, pedopma nosbiCMAA  KOH-
TposibHble ¢GyHKUMKM [MapnameHTta, obecneynna
3BONIIOLMOHHOCTb M HEMNPepbIBHOCTb KOHCTUTY-
LMOHHOrO NpoLLecca, a TaKKe 3a10XKnaa OCHOBbI
ONA nepexoaa Npes3naeHTCKUX NOSTHOMOYUA.

B nepsylo ouepeap, lpe3naeHT nuwumnaca
NPAMbIX 3aKOHOAaTeNbHbIX MNoAHOMo4Ynin. Opf-
HaKo y [NnaBbl rocyaapcTtBa COXPaHUAUCL ApY-
rme pblyaru Bo3genCcTBMA Ha 3aKOHOTBOPYECKYHO
bYHKLUMIO BbICLWIEro NpeacTaBUTENIbHOrO opraHa
B dopme npaBa 3aKOHOAATENIbHOW UHULIMATUBDI,
npasa onpeaenAaTb NPUOPUTETHOCTb PaccmoTpe-
HWA NPOEKTOB 3aKOHOB, NPABO BETO, NPaBO 06pa-
weHunA 8 KoHCTUTyuMOHHbIM CoBeT no BOMpocam
COOTBETCTBUA 3aKOHOB, NPUHATLIX [TapnameHTOM,
a TaK)Ke AeNCTBYIOLLNX 3aKOHOB KoHCTUTYLMMN.

PopmanbHO ycuaunacb posnb MapnameHTa B
dopmupoBaHun MpaBuTeNbCTBA M KOHTpPOAe 3a
ero geAtenbHocTbio. Ecan oo cux nop cTpykTypa
BbICLUEro MCMOMIHUTENbHOrO OpraHa onpegens-
nacb NpesnaeHTom TONbKO NO MNpeacTaBNeHUo
Mpembep-MunHuctpa, 1o Tenepb rnasa [lpasu-
TeNbCTBa AOJ/IKEH NPOKOHCYNAbTMPOBaTbCA ¢ Ma-
Xunamcom. To Ke camoe KacaeTcAa HasHayeHusA
yneHoB [1paBUTENbCTBA, 33 MUCKAKOYEHUEM MU-
HUCTPOB MHOCTPAHHbLIX AeN U 0BOPOHbLI, Ha3Ha-
Yyaemblx U 0CcBOBOXKAaeMbIx Mpe3naeHToM camo-
CTOATE/NbHO.

TpaHchopmaumm nogseprca nn.6) c1.57 Kok-

CTUTYLMN, COFNACHO KOTOPOMY MO UTOram 3acny-
LUMBaHMA oTYeTa YneHa lNpasBuTenbCTBa NO BOMPO-
cam ero geatenbHocTU Ntobas 13 lMNanat Bnpase
NpUHUMaTL obpalleHune K MNpe3naeHTy 06 ocBo-
60XKAEHMM OT AOMKHOCTU YneHa lNpaBuTenbCcTBa
B C/ly4ae HEUCNONHEHMA UM 3aKOHOB Pecnybau-
Ku. Ecam paHbwe lMpe3naeHT mor OTKAIOHUTbL Ta-
Koe obpallleHne M NOBTOPHaA NOCTaHOBKA TaKoro
BOMPOCA MOrna NnocaefoBaTh NLb Yepes LWecTb
MecALEeB, TO B HOBOM pefaKuuu Npe3naeHT ocso-
60XKAaeT OT AO/MKHOCTU uneHa [paBuUTenbCTBa
cpasy.

OfHako obpalleHne AenyTaToB AOKHO ObiTb
NnoAAePKaHO He NPOCTbiM HONbLWMHCTBOM ro/10-
COB KaK paHee, a B0ONbLUMHCTBOM HE MeHee Yem
ABYMA TPETAMM ronocoB oT obLiero yncna geny-
TaTtoB Manatbl. TakoM NOPALOK, C O4HOM CTOPOHBI,
OEeNCTBUTENIbHO, PaCLIMpPAET KOHTPO/IbHble BO3-
MOXHOCTM BbICLLEro npeacTaBUTeNbHOro opraHa
B OTHOLIEHUM YneHoB paBUTENbCTBA, C APYrom
CTOPOHbI obecneymBaeT CTabWAbHOCTL B Aen-
TEeNIbHOCTM BbICWIEr0 WMCNOJAHUTENIbHOrO OpraHa,
CHUXaeT PUCKM pacKona B AenyTaTCKoM Kopnyce
no 3TOMy BONpPOCY.

PacwupeHbl U nonHomouuaA [MpaBuTenbCcTBa.
Emy nepesaHo npaso no cornacosaHuto c lNpe-
3UAEeHTOM YyTBepXAaTb rocyaapCTBEHHble MNpo-
rpammbl M eauHyto cuctemy QGUHAHCMPOBAHMUA
onnatbl Tpyaa PabOTHUKOB A1 BCEX OPraHos,
COAEPMKALLMXCA 3@ CYET rocyAapcTBEHHOro 6toa-
»KeTa. PaHee paHHble NOAHOMOYMA BXOAUAU B
UCKNoUnUTENbHYIO  npeporatmey [lpe3naeHTa.
Kpome Toro, Bce uneHbl MpaBuTenbCTBa, Kpome
MWHWUCTPOB MHOCTPAHHbIX AeN U 0BOpPOHbI, Ha-
3Hayatotca [pe3naeHTOM NO MpeacTaBAeHUIo
Mpembep-MuHuctpa.

Mpe3naeHT noayymn npaBo obpalleHus B
KoHcTuTyumoHHbIn CoBeT 0 cooTBeTcTBMU KOH-
CTUTYLMW BCTYNUBLLErO B CU/Y 3aKOHA UN UHOTO
NPaBOBOro aKTa, a TaKXe O Jaye 3aKAYeHuAa B
cnyyae, npeaycmotpeHHom n.3 cr.91 KoHcTuty-
umn.

KoHctutyuma Pecnybankum 3akpenuna gonon-
HUTeNbHble TPebOOBaHUSA, NPeabABAAEMbIE K KaH-
anpaty B Mpe3naeHTbl, KOTOPbIA O0/KEH UMETb
OnbIT PaboTbl Ha roCyAaPCTBEHHON Cay»Kbe maun
Ha BblIOOPHbIX FOCYAAPCTBEHHbIX AOIKHOCTAX He
meHee 5 net [14].

[aHHoe TpeboBaHMe HanpaB/ieHO Ha nNpuaa-
Hue BblbopHOMY npoueccy bonee cepbesHOro
XapakTepa. B 1O e BpemA 3Ta HOpma aBTOMa-
TUYECKM OrpaHMymMBaeT u3bMpaTesibHble npa-
Ba rpakAaH, OTceKasa OT yyacTusa B Bblbopax Tex
NOJIMTUKOB, KOTOPble HEe MMEIOT CTaxa rocygap-
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CTBEHHOM CNyKObl. MO3TOMY yKa3aHHbIN LEH3, ¢
TOYKM 3PEHUA KOHCTUTYLMOHHOCTU Becbma Cro-
peH. B aTom e roay pesun3uuM BHOBb noaseprca
KOHCTUTYLMOHHbIM 3aKoH O MepBom lMpe3naen-
Te, B COOTBETCTBUM C KOTOPbIM OH NOAYy4YMA CTaTyC
Enbacbl [15].

19 mapta 2019 r. H. Hasapbaes 3aABMA O CBO-
el pobpoBosibHOM OTCTaBKe. [lpe3ngeHTcKue
NOJIHOMOYMNA B COOTBETCTBUM C KoHCTUTyumeln
nepewnu K K. Tokaesy. Tak 3akoH4YMNacb 3noxa-
Xapu3mMaTMUYeCcKoro npasfieHWA, OCHOBAHHAaA Ha
JIMYHbIX 3acayrax U agTopuTeTe Enbackl, 1 Havan-
CA HOBbIM 3Tan B UCTOPUM NPe3NLEHTCKOM PopMbl
npasneHua B KasaxcTaHe.

4 stan. «[lyanuctuyeckaa mopenb» npesu-
OEHTCKOM BNacTu u ee 0C06eHHOCTU.

JobpoBosnbHaa oTctaBka H. HasapbaeBa c
nocrta npesugeHTa KasaxctaHa W nepexon ero
nofHomounit K K. TokaeBy MOJIOXKMAM Ha4vano
HOBOMY 3Tany MpaB/ieHUA, KOTOPbIA YCAOBHO
MOXHO 00603HaUWUTb KaK MOoAeNb «Ayanuctuye-
CKOro npaBneHua». Takaa Mmogenb, Kak N3BECTHO,
6blna xapakTepHa gns Poccuiickolt depepaunn
(neprog 2008-2012 roabl), a TaKKe CyLLECTBYHOT
B COBpeMeHHOM MpaHe, Npu KOTOPOM 3aKOHHO
n3bpaHHbIMA [/1aBa rocyfapcTBa COM/1AcoBbIBaeT
CBOW [OEWCTBMA C AyXOBHbIM 1naepom un Bepxos-
HbIM PYKOBOAWUTENEM TOCYAapCTBA, M3OPaHHOrO
Ha CBOM NOCT NOXW3HEHHO.

CXO¥KecCTb C MPaAHCKOM MOZesblo COCTOUT B
TOM, yTo lNepBomy MpesngeHty Pecnybamnkum Ka-
3axctaH — Enbacbl, B CUNy €ro UCTOPUYECKOM
MUCCUUN  MOXKU3HEHHO NPUHAONEXUT Npaso
Bo3rnasnATb CoseT be3onacHocTM B KauyecTse
Mpencepatena,npuHMMaTh ydyactme B Gopmupo-
BaHUM M peann3aunm OCHOBHbIX HamnpaB/eHUM
rocygapCcTBeHHOM MOAUMTUKKM B 0bnactu obecne-
YeHMsA HaLMOHaNbHOW 6He3onacHoOCTU, yKpense-
HUA 06OPOHOCNOCOBHOCTU CTpaHbl, obecnedye-
HMA 3aKOHHOCTU U nNpasonopsagKa. bes cornacua
CoBeTa 6e30MacHOCTM HWU OOHO AONKHOCTHOE
JIMLLO rocyAapcTBa He MOXKET OblTb Ha3HAYEHO, U
HW OfHa rocyAapCTBEHHanA NporpaMmma He MmoXeT
6bITb peanmsosaHa.

AHanusnpya cratyc Coseta be3onacHocTy,
MOXHO pPe3toMUPOBaTb, YTO MHOTUE MONOXKEHUA
3aKOHa BXoAAT B npoTnsopeyme ¢ KoHcTUTyumen,
a NOTOMY HYXAAITCA B TOIKOBAHUN.

Bo-nepsbix, n3 KOHCYNbTaTUBHO-
CcOBeLLaTeNbHOro OpraHa OH npeBpaTUaCA B
NOJIHOLEHHbIA OpraH, HaZeneHHbI BAACTHbIMU
NOAHOMOYUAMU. T1pK 3TOM OTHECTU ero K Ucnosn-
HUTEeNIbHOW UKW APYroi BETBWU BIACTU HENb3A, NOo-
CKOJIbKY 33 HUM 3aKpenneHbl KoopAWHUpYoLme

GYHKLMM MO OTHOLUEHUIO NPAKTUYECKU BCEX Op-
raHoB BNACTMK.

Bo-BTOpbIX, Mpe3snaeHT, HeCMOTPA Ha OTCyT-
ctBre B KOHCTUTYUMM HOpm 06 3TOM, Npu pea-
IM3aUMM CBOMX MOJIHOMOYMIA [OMKEH COMNACco-
BbIBaTb CBOM AelicTBus ¢ MNpeacepatenem Coseta
6e3onacHoCTU. o cyTH, BTOPOI NpesnaeHT «na-
panM30BaH» B CBOUX AENUCTBUSAX U NNLLEH KaKOM-
B0 CaMOCTOATENBHOCTM.

B-TpeTbux, €cnn mbl rOBOPUM O KOHCTUTYLU-
OHHOM OpraHe, TO ero AesTe/IbHOCTb AO/IKEH pe-
ryIMpoBaTb KOHCTUTYLLMOHHbIN 3aKOH, a He 06bIY-
HbIK, KaK ceiyac.

B - ueTBepTblX, NpaBoBble aKTbl CoBeTa bes-
onacHoctn u ero [Mpeacepatens obasaTeNbHbI
ONA UCMONHEHUA BCeMU rocygapCcTBeHHbIMMU
OpraHamm 1 OpPraHMU3aLUAMM, UX SOSKHOCTHBIMM
IMLL@MK, T.e., N0 KpaliHel mepe, OHU UMEIOT 04 M-
HaKOBYIO HOPUAMYECKYHO CU/Y C aKTaMW BbICLLETO
OONIXKHOCTHOTO /INLA CTPaHbI.

MepexogHana MoAenb «4yancTMYeckoro npas-
JIeHMA» COAEPXKMUT B cebe u apyrme npoTmsope-
ynA, HyXKAaoWwmneca B HAYHHOM aHaM3e C TOYKU
3pEHMA PA3YMHOCTM U LLeIecoobpasHOCTy.

Moatomy, C y4eTOM OrPOMHOM 3HAUYMMOCTMU
nocta Mpe3ngeHTa B rocysapCTBEHHOM MEXAHMU3-
ME W ero BAWAHMEM Ha Mpoucxogsuine B oblue-
CTBE npoueccbl HEOO6XO0AMMO NepPecmMoTpeTb CT.
48 KOHCTUTYuMK, KOTOpas, No CyTW, YCTaHaBU-
BAaeT MOHAPXMYECKMI Nepexos NOAHOMOYUN, OT-
AaBas pe3sngeHTy NpaBo Ha3HavaTb cebe «Ha-
cnepHuVKa B e npeacepatens CeHata». Hopma
BXOAWUT B NPOTMBOPEYME U co CT. 1 KoHCTUTYUUK
PK,  npotneopeunt pecnybamKaHCKMM MOAENSM
npasneHuna. BO3HMKAET TaKKe BOMPOC: HOCUT NN
HOPMA Pa30BbIN XapaKTep MAN AOMYCKAET ABOW-
HOM nepexog NONHOMOYUM UAN HeT?

Ha Haw B3rnszg, KoHCTUTYLMA BCe XKe AOMXKHA
cofepiKaTb onpesesieHHble rapaHTUW, He NO3BO-
naoowme He n3bMpaembiM NMLAM  CTAaHOBUTbCA
rnaBaMm rocyaapcts No KenaHuto MpesnpeHTa.
Bonee WNPOKMMU KOHTPOIbHBIMU MeXaHU3MaMM
B OTHoweHun Mpe3naeHTa gonaxeH obnagaTb U
MapiameHT Kak HOCUTelb BEPXOBHOW NpeaCcTaBu-
TeNbHOW BNACTU.

Mpexae Bcero, HEOBXOAMMO WCKAOUYUTL U3
KOHCTUTYLMM [OCPOYHOE MpeKpaLLeHne MNoJsHO-
Mounit genytaTtoB MarKunmca, UHULMUPOBABLLMX
paccMOTpeHWe AaHHOro BOMpOCa, B C/lyyae OT-
KNOHeHMA 0bBUHeHMA lMpesngeHTa B coBeplue-
HUW rOCYAaPCTBEHHOMN U3MEHDI.

LlenecoobpasHo TaKKe NPUHATb CaMoCTOA-
TeNbHbIM 3aKoH « 06 oTBeTCTBEHHOCTU MNpesnaeHx-
Ta Pecny6aukun KasaxctaH», B KOTOPOM, Ha OCHO-
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BE M3y4yeHMsA 3apybeXKHOro onbiTa PacMpuUTb
nepevyeHb NPaBOHApPYLUEHMI, 33 COBEpPLUEHME KO-
TOpbIX MNapaameHT MmoxeT oTCTpaHUTb [NnaBy rocy-
0apCcTBa OT BAACTU KOHCTUTYLIMOHHbIM NyTEM.
BctynneHue Pecnyb6amku KasaxctaH B HOBbIN
3Tan nNpe3uAeHTCKOro npaBieHuA CTaBUT nepes

rocygapcTtsomM W 06LLEeCTBOM HOBble 3aauM,
ycnewHoe pelweHne KOTopbiX MpobaemaTUyHO
6e3 apPEeKTUBHOM CUCTEMbI CAEPKEK M NPOTUBO-
BecoB M GOPMMPOBAHUA NPABOBbLIX MEXaHW3MOB
06LLEeCTBEHHOIO KOHTPOAA 33  AeATeNIbHOCTbIO
BbICLUMX OPraHOB rocyAapCTBEHHOM BAACTH.

CnUCcOK UCNo/Ib30BaHHbIX UCTOYHUKOB:
3akoH Kasaxckoin CCP ot 24 anpens 1990 r. «06 yupexkaeHun nocrta lMNpesnaeHta Kasaxckol
CCP 1 BHECEHUU U3MEHEHUN U aononHeHnit B KoHctuTyuuto (OcHoBHOM 3aKkoH) Kasaxckoi
CCP» (yTp. cuny) //Begomoctn BepxosHoro Coseta Kasaxckon CCP. - 1990. - Ne 8. - C1.190
3akoH Kaszaxckoi CCP ot 20 Hoa6pa 1990 r. «O coBepLlUeHCTBOBAHUM CTPYKTYPbI FOCYAaPCTBEH-
HOM BNacTn U ynpasneHus B Kasaxckoit CCP 1 BHeCEHUUN M3MEHEHWUI U AONONAHEHUA B KOHCTU-
Tyumto (OcHoBHOWM 3akoH) Kasaxckoit CCP» //Begomoctu BepxosHoro Coseta Kasaxckoit CCP.

KOHCTUTYLUMOHHbIM 3akoH PK oT 16 gekabpa 1991 r. «O He3zaBucumocTn Pecnybankm Kasax-

KoHctuTyuma Pecnybnmku KasaxctaH. MpuHsaTta 28 aHBapa 1993 r. Ha aesstol ceccum Bepxos-
Horo CoseTa PK aBeHazauaToro cosbiBa //KasaxctaH: atanbl rocyaapcrseHHOCTU. KOHCTUTYLM-

3akoH PK o1 10 aekabpa 1993 r. “O BpemeHHOM aenervpoBaHun MNpesnaeHTty Pecnybamku Ka-
// Begomoctu

~n

Kopekc PK ot 9 aekabpa 1993 r. «O Bbibopax B Pecnybnnke KasaxcraH» //Begomoctu Bepxos-
KoHctuTyuma Pecnyb6amnkmn KasaxcraH. MpuHata 30 asrycta 1995 r. Ha pecnybanKaHcKom pede-
3aKoH PK oT 7 okTAb6pA 1998 . «O BHECEHUM M3MEHEHUI U A0NOAHEHWI B KOHCTUTYUMIO Pecny-

Has3BaHMe 3aKoHa gaeTcs B NepBOHaYasibHOM peaakummn. KOHCTUTYLMOHHbIM 3akoH PK N 83-lloT
20 unons 2000 r. «O Mepsom MpesnaeHTe Pecnybankn KasaxctaH» //BegomocTtu MapnameHTa.

3akoH PK ot 21 mas 2007 r. «O BHECEHUN U3MEHEHWNI U AoNOAHEHM B KOHCTUTYuuto Pecny-
3akoH PK o1 2 peBpans 2011 r. «O BHECEHUM U3SMEHEHWUI N AoNOAHEHUI B KOHCTUTYUMIO Pecny-

KoHCTUTYLMOHHbIe 3aKoHbl PK 0T 14 nioHa 2010 r. Ne 289-1V «O BHeCeHUN U3MEHEHWI 1 A0NOS-
HEHWI B HEKOTOPbIE KOHCTUTYLIMOHHbIE 3aKOHbl Pecnybaunkm KasaxctaH no Bonpocam cosep-
LLUEeHCTBOBAHWA 3aKOHOAATENbCTBA B chepe obecneveHns geatenbHoctu MNepsoro MNpesngeHTa
- Ingepa Hauumy», ot 3 mona 2013 r. N2 121-V ««O BHECEHUM U3MEHEHUN N AOMNONHEHWUN B
KOHCTUTYLMOHHBIV 3aKoH Pecnybankmn KasaxctaH M B HEKOTOpbIe 3aKOHOAATENbHbIE aKTbl Pe-
cnybankm KasaxctaH no Bonpocam UCKAOYEHUA NPOTUBOPEUMIA, NPOBEeNnoB, KONNU3UN MeXay
HOpPMaMW NpaBa pPa3/INYHbIX 3aKOHOAATENbHbIX AKTOB M HOPM, CMOCOBCTBYIOLLMX COBEPLLIEHMIO
KOPPYMNUMOHHbIX NpaBoOHapyLeHnin», oT 4 uona 2014 r. Ne 232-V «O BHECEeHUN U3MEHEHUI U
[OMNOMIHEHWI B HEKOTOPbIE KOHCTUTYLMOHHbIE 3aKOHbI Pecnybankm KasaxctaH no Bonpocam co-
BEPLUEHCTBOBAHMSA YroN0BHO-NPOLLECCYaNbHOrO 3aKoHoAaTenbcTBa» //BegomocTtv Mapnamer-
Ta PK. - 2010. - Ne 3.- C1.29;2012. - N2 1. - Ct. 2; 2013. - Ne 14. - C1. 72; 2014. - Ne 16. - Ct. 89
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A brief description of the existing system of civil legislation of the Republic of Kazakhstan, analysis
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of main directions of its current development, as well as the author’s assessment of main ideas of
Kazakhstan'’s civil law in a short-term perspective are proposed in this Article.

Keywords: civil law; civil legislation; a concept of legal policy; Civil Code; Entrepreneurial Code;
implementation; English law; legal system; Republic of Kazakhstan.

KasaxctaH sBnseTcs cTpaHoi nucaHoh KoH-
CTUTYLUM M [paXK4aHCKOro KogeKca. KoHCTuTyuma
Pecnybnaunkn KasaxctaH 6bl1a NpuHATa Ha pecny-
6mnKaHckom pedepeHayme 30 asrycta 1995 roga
[1]. Hopmbl KoHcTuUTyumMmn nognexkaTt Henocpea-
CTBEHHOMY MPUMMEHEHMUIO Ha BCEW TeppuUTOpPUM
KasaxctaHa M MMEIT BbICWIYHO HOPUANYECKYIO
cuny. CornacHo cT. 4 KoHCTUTYyLUMK, AencTByloLLLEe
NpPaBO COCTOUT M3 NOJIOKEHUIM 3aKOHOAATENbHbIX
M WMHbIX HOPMATMBHbIX MPABOBbLIX AKTOB, NpPU-
HATbIX YNOJAHOMOYEHHbIMU TOCYAAPCTBEHHbIMMU
OpraHamm B pamKax Mx 3aKpensieHHbIX NOAHOMO-
YN M KOMMETEHLMUM, A TaKKe MeXAYHapPOAHbIX
porosopos Pecnybankn KasaxctaH v HopmaTue-
HbIX MocTaHoBAeHU KoHcTutyumoHHoro CoseTa
n BepxosHoro Cyga. KoHcTuTyuma aeknapupyet
CyLLecTBOBaHME CAMOCTOATE/IbHOrO  rocypap-
ctBa Pecnybankmn KasaxctaH, 3aKkpenasieT OCHOB-
Hble npaBa U 06A3aHHOCTM YeNOBEKa U rparkaa-
HWHA, onpeAenseT rocyAapCTBEHHbIN CTpok U
ALMUHUCTPATUBHO-TEPPUTOPUANBHON  YCTPOM-
CTBO pecnyb6iukn, ycnosma ¢opMmnpoBaHua (13-
6paHns, Ha3HaYeHWs1) OpPraHoB LIEHTPabHOM
rocyLapCTBEHHON aAMUHUCTPALUM U pacnpese-
leHVe MONHOMOYMN MeXKAy BETBAMW BAacTU B
KasaxctaHe, ¢yHKUMOHMpPOBaHME cyaebHon cu-
CTeMbl B HaLWeM roCyAapcTBe, NOPAAOK NPUHATUA
3aKOHOB, a TaKKe COAEPKMUT PAS UHbIX OCHOBOMO-
NaratoLwmx npaBoBbIX HOPM.

B KayecTBe KOHCTUTYLMOHHOW OCHOBbI ANA
Pa3BUTUA rPaXKAAHCKOro 3aKOHOAATEIbCTBA BaXK-
HbIMU ABNAIOTCA OTpaXeHHble B KoHCTUTYyLMK
OCHOBbl MPaBOCYOBLEKTHOCTM FpaKgaH, nepco-
Ha/NbHOW C€BOGOAbLI, PAaBHOWM 3alUWUTblI rocyaap-
CTBEHHOM WM YacTHOW COBCTBEHHOCTM, FrapaHTUM
npasa cObCTBEHHOCTU U HAac/ea0BaHMsA, cBObOAbI
TPYAA U NpeanpUHUMATENBCTBA, OXPaHbl CEMbM
1 Bpaka, 3alnTbl NPaB rpaxaaH npeaycMoTpeH-
HbIMM 3aKOHOM cnocobamm u Lenblin pag opyrux
Hopm OCHOBHOro 3akoHa. B KoHcTuTyuuio He-
OAHOKPATHO BHOCU/INCb U3SMEHEHUSA, B TOM YMC/ie
CBA3aHHbIe C NepepacnpeseneHnem noHOMOUNMA
MEXKAY BETBAMM BIACTU, @ TaKXKe HanpasieHHble
Ha MOBbIWEHMe He3aBUCMMOCTM cyaebHoin cu-
CTEMbI U YCUIEHME rapaHTUin cyaebHOoM 3aWmThbl
NpaB M 3aKOHHbIX MHTEPECOB.

MparkgaHCcKmMiM Kogekce Pecnybnmkum KasaxcraH
(TK) coctounT ns asyx Yacteir. Obuias YacTb bbina
NpuWHATa B aeKkabpe 1994 roga n coaepKuUT HOp-

Mbl, onpeaenstolme ob6beKT pPeryiMpoBaHusa U
CTPYKTYPY rpakAaHCKOro 3aKoHO4aTeNbCcTBa, 06-
LMe NPUHUUNDLI FPaXKAAHCKOro npaea, rapaHTum
cBoboabl B peanusauuu rpark4aHCKOW Mpaso-
Cy6BEKTHOCTM, NONOXKeHMA O cybbekTax npasa
(KaK rpaxkgaHax, Tak 1 lpPUANYECKUX TNLLAX, KOM-
MEPYECKMX M HEKOMMEPYECKUX OpraHmsaLmax
pa3HbIX OpPraHM3aLuMOHHO-NPABOBbLIX Gopm), 06
06beKTax rparkAaHCKMx npas, 0 NpaBe cobCcTBeEH-
HOCTM W APYrMX BELLHbIX NpaBax, O CAenKax u
06a3aTeNbCTBaAX, a TakKe obLMe NoNoKeHUA 40~
roBopHoro npasa [2].

OcobeHHasa YacTb K, npuHaTas B 1999 roay,
NoCBALEHA PEeryMpoBaHUI0 OTAENbHbIX BUAOB
rpak4aHCKO-NPaBOBbIX [Or0OBOPOB, BHEAOrO-
BOPHbIM 0653aTenbCTBaM (BKtOYAA KOHKYPCHbIe
o0bs3aTeNnbCTBa, AENINKTbI U 06A3aTeNbCTBaA U3 He-
OCHOBAaTe/IbHOTO 0boraleHns), NpaBy UHTENNEK-
TyanbHOM cOBCTBEHHOCTU M NPABY HacAeA0BaAHUA
[3]. B coctaB OcobeHHOM HYacTn TakKe BKAKOYEH
CaMOCTOATENbHbIN pa3gen € NoNOKEeHUAMMU, OT-
HOCALLMMMCA K MEXAYHapOLAHOMY YaCTHOMY Mnpa-
By [4]. CemelHOE NpaBo M1 TPyA0BOE NPaBO, KakK 1
perynMpoBaHne OTHOLIEHUI MO UCMONb30BaHMUIO
NPUPOAHbIX PECYpPCOB WM OXPaHE OKpyKatoemn
cpefabl, OCHOBbIBAIOTCA HA HOPMaX OTAENbHbIX KO-
[EKCOB, HO ZONYCKAETCA PEryIMPOBaHNE COOTBET-
CTBYHOLUMX OTHOLIEHUMA HOPMaMM FPaXKAAHCKOTO
3aKOHOZATENBCTBA B TEX C/AYy4anX, KOrga OHU He
PEerynvMpytoTcs COOTBETCTBYHOLLMM CreLManbHbIM
3aKOHOAATE/IbCTBOM.

Ha ocHoBe TK cdopmupoBanacb obump-
HaA cucTeMa 3aKOHOAATeNbHbIX M MOA3aKOH-
HbIX aKTOB, PEryaMpyowmx OTAe/bHbIE aCMeKTbl
rpak4aHCKO-NPaBOBbIX OTHOLWEHWI. 3a nepuos
aenctema K B Hero BHOCUAMUCb MHOFOUYUCIEHHbIE
W MHOTOKpaTHble U3MEHEHMUA, U TaKasa AeATe/b-
HOCTb NPOAOKAETCA.

KoHcTutyuma v 'K rapaHTUpyIoT 3aLunTy rpax-
OAHCKMX NMpaB M OXpPaHAEMbIX 3aKOHOM MHTepe-
COB B CyAe, a TaKXe NocpeacTBOM MPUMEHEHUA
aNbTePHATMBHbIX CNOCOBOB paspeLleHma CNopoB
(AQP). MparkaaHCKM NpoLecc pernameHTUpPoBaH
MparkgaHCKMM npoueccyanbHbiM Kogekcom [5].
OcHoBHbIMK A/lP, monyyuMBWUMKU NPU3HAHUE WU
pa3suBaloWMMMNCA B KasaxcTaHe, ABNAlOTCA ap-
6utpaxk M meamauma. Bonpocbl OpraHM3auuu
apbutpaxka W OCyWwecTBNEeHUA apbUTPaKHOro
pa3bupatenpctBa Ha Tepputopum KasaxcTaHa
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perynnpytoTca otaenbHbiM 3aKoHOM OT 8 anpens
2016 r. Ne488-V «06 apbuTtparke» [6], TaK »Ke Kak
Meauaumna perynmpyertcs otaebHbIM 3aKOHOM OT
28 aHBapna 2011 r. Ne401-1V «O meanaumn» [7]. C
1995 ropa KasaxctaH asnaetca y4acTHMKOM KoH-
BeHUUM OOH o NpU3HaHMM U NPUBELEHUN B UC-
NONHEHWE MHOCTPAHHbIX APOUTPAXKHbIX PeLLUEeHNI
10 nioHa 1958 roga (Hbto-Mopkckaa KoHseHLmA).
C uenbiMm pagoM MHOCTPAHHbIX rocyaapcTs Pecny-
6/1MKa 3aKN0YMNa ABYCTOPOHHME COMNALLIEHUs O
B3aMMHOM MPU3HAHWUM PeLIeHUA MHOCTPAHHbIX
CY40B U LOKYMEHTOB, BblAAHHbIX YNOJHOMOYEH-
HbIMW OpraHaMu MHOCTPAHHbIX FOCYAapPCTB.

B HacTosee Bpems B KasaxcTaHe peannsyert-
¢ KoHuenuma npaBoBoi NOAUTUKKM Pecnybamnkm
KasaxctaH Ha 2010 — 2020 roapbi [8]. OcHOBHbIMM
HanpaBNeHUAMW PA3BUTUA ONpeaeneHbl ONTu-
MM3aLMA COOTHOLLEHUA TPaXKAaHCKOro npasa M
APYruX oTpacnieit npaBa, orpaHUYeHne rocypap-
CTBEHHOrO BMellaTeNbcTBa B chepy YacTHOro
npeanpUHUMaTENbCTBA U PacCLUMpPEHUE TFPaHMUL,
NPUMEHEHUA NPUHLMMNA ANCMO3UTUBHOCTU B pery-
JIMPOBAHUMN UMYLLLECTBEHHbIX OTHOLIEHUI U OTHO-
WEHWI B paMKax rpa*kAaHCKOro npouecca, passu-
TWEe KOPMNOpPaTMBHOIO NpaBa WU 3aKOHOAATE/IbCTBA
0 HEKOMMEPYECKUX OpraHM3aLmaAX, «yTOYHEHUE
NOHATUA CAENOK, UX COCTaBa M NOCNEACTBUI He-
WCMNOJIHEHWUA  CAENOK», «COBEPLUEHCTBOBaHUE
WMHCTUTYTa MPU3HAHWUA CAENOK HeaenCTBUTENb-
HbIMMY», Pa3BMTUE BELLHOrO MpaBa M paclimpe-
HWe BUA0B BELLHbIX MPAB, KOPPEKTUPOBKM OOLLMX
M OTAENbHbIX NONOXEHWN 06 06A3aTenbcTBax,
yAyylleHMe MNpPaBOBOro PeryimpoBaHuna npoue-
Ayp 6aHKPOTCTBA U BHeAPEHWE KOHUEeNUMK HaH-
KPOTCTBA MHAMBMAYANbHbIX NpeanpuHMMaTenei,
npuBeLeHME B COOTBETCTBME C MEXKAYHAPOAHbI-
MW CTaHZapTamu (HO C y4eTOM HaUMOHasbHbIX
MHTEPeCcoB) HOPMATMBHbIX MPABOBbIX aKTOB O
npaBe WHTENNEeKTyaNbHOW cobcTBeHHocTH. OT-
AeNbHOE BHWUMaHWE YAEeNeHO KOppeKTUPOBKaM
cTaTyca rocyfapcTBa B KayecTBe y4aCTHUKA UMY-
LWEeCTBEHHbIX OTHOLWeEHU. Ocobo BblaeneHbl 3a-
[ayM OTHOCMTENbHO pPa3paboToK, Kacatomxcs
MOHATMA «OTKa3 OT MpaBa», NopaaKa onpeaene-
HUA ywepba 1 B3bICKAHWA YObITKOB, NPUMEHEHMA
[ABYCTOPOHHEW PECTUTYLMU NPU HeAeNCTBUTENb-
HOCTW CLENOK C y4acTMemM B Hell Jo0H6pocoBeCTHO-
ro npuobpertatens, 3aWwmTbl NpaB fobpocosecT-
Horo npuobpeTaTtens B LENOM, HanpaB/ieHHbIX Ha
yBeNMYeHne BUAOB LieHHbIX Bymar, peryanposa-
Hue «addUNMPOBAHHBIX CAENOK», onpeaeneHue
CTaTyca areHToB U periaMeHTaL M0 areHTCKUX Co-
rnaweHunit. CoenaHa nonbITKA MCNOb30BaTb Tep-
MWH «NyBNMYHbIE MHTEPECHI», HO HE onpeaeneHo

ero cogepKaHue.

Pe3synbTaTbhl aHanM3a cogeprkaHusa aTon KoH-
uenuum B cBoe Bpemsi BblIM U3N0XKEHbl B A0-
Knage, NocBALLEHHOM 06LLel oLeHKe npeaycmo-
TPEHHbIX B HEW 33434 N0 Pa3BUTULIO FParKAaHCKOro
npasa [9]. 34ecb TONbKO NOBTOPIO, YTO 6ONbLINH-
CTBO M3 BbILUENEPEYNC/IEHHbIX 33434 ABAAOTCA
BaXKHbIMM, TPEBYIOLLMMWN HaaNEeXKALLETO TEOPETH-
YECKOro OCMbIC/IEHUSA U HOPMATUBHO-NPaBOBOro
obopmneHuns. Bmecte ¢ Tem, 3HaYMMOCTb KoH-
uenuum 6bina 6bl 3aMETHO Bbile, ecnn bbl yaa-
Nocb n3bexkaTb TOro, YTobbl BKAOYATb B HEE UAEW,
He OTBeYatlolMe ee BbICOKOMY YPOBHIO, KOTOpble
MOTyT ObITb PeasnN30BaHHbIMM B pPaMKax 0ObIY-
HOro HOpMOTBOPYEecKoro npouecca. bonee Toro,
psaa dopmynmpoBok KoHuenumn Boobuie He co-
OTBETCTBYET LMBUAUCTUYECKON TEPMMHONOIUM, A
HEKOTOpble U3 NOCTaB/IEHHbIX 33434 He OTHOCAT-
ca K chepe NpPUMEHEHMA rpaxKaaHCKOro npasa,
apyrve mns Hux chopmMynmMpoBaHbl AeKnapaTuB-
HO M 6e3 ycmaTpuBaemon B UX OCHoBe Maewn. B
obuiem, uenbiii pag nonoxeHuin KoHuenumm no
BOMPOCAM COBEPLUEHCTBOBAHUA TpPaKAaHCKOro
3aKOHOAATENIbCTBA MOMKHO NOABEPTrHYTb 060CHO-
BaHHOM KPUTUKe.

M Kak noKasana npakTuKa peanunsaummn 3Toi
KoHuenumu 3a nepuos c ee NpUHATUS, HeJOCTa-
TOYHOE BHMMaHWE K GOPMYINPOBAHUIO HEKOTO-
pbIX 33434 COBEPLUEHCTBOBAHMUA paKAaHCKOro
3aKoHOAATENbCTBA MPUBENO K TOMY, 4TO M60
Camo pa3BUTME 3aKOHOAATE/IbCTBA HA OCHOBAHMUK
COOTBETCTBYIOLWMX AeKnapaumii KoHuenuuu npu-
BE/10 K MOMNbITKE CO34aHMUA Aya/M3ma B Peryampo-
BaHWM YacTHOMPABOBbLIX BOMPOCOB (B 4acCTHOCTY,
3a cyeT paspaboTku n NpuHaTUa MpeagnpuHMma-
TENbCKOro KogekKca), Mbo K HecoBepLUeHHOW U
He3aBepLEHHOW pernameHTaLMn oTae/IbHbIX BO-
NpPocoB (Kak Hanpumep, OTHOCALLUXCA K 3aKOHO-
[aTeNbHON KnaccudUKaumm HepencTBUTENbHbIX
CAEeNoK) Uan K Tomy, 4To pabota no TeopeTmye-
CKOMY 0DOOCHOBaHMIO HEKOTOPbIX BOMPOCOB CO-
BEpPLUEHCTBOBAHMA MNpaBa nolwaa B HenpaBUb-
HOM HanpasneHuu (B YaCTHOCTM, NO BOMPOCAM
BBeAeHHoro KoHuenuueln B 060poT, XoTa 1 06b-
€KTMBHO OCTaloLWEroca He BOCMPUHATbIM Ha YPOB-
He 3aKoHoZaTe/lbHbIX HOPM, MOHATUA «addunu-
POBaHHbIX CAENOK).

BblweynomaHyTaa KoHuenuma npaBoBoi no-
JINTUKN HEMnocpeacTBEHHO He npeaycmaTtpuBaet
NPUHATME KaKoro-nMbo Kogdgekca, perynumpyolle-
ro OoTHOLWEHUS B chepe npeanpuHMMaTENbCTBA.
Npoea paspaboTtku MpeanpuHUMaTENbCKOTO KO-
aekca (MK) noasunacb HEOXWUAOAHHO, U ANA Ka-
3aXCTaHCKOro npaea BecbMa 6ecno4yBeHHo. HOpu-
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An4yecKkoe coobLecTBo GakTUUYECKN Pas3aenmnoch
Ha [Ba MPOTUBOMOJIOXKHbLIX narepa (ecan He
CUMTaTb TEX, KTO OTHEeccs K aToh uaee nHandode-
peHTHO unn dunnocodcku). Mckyccmm no nosoay
camoi ugeu, a 3aTeM U OTHOCUTE/NIbHO YeTblpex
BapnaHToB KoHUenuum MK 6b11n o4eHb OCTPbIMU.
MpuBneKanucb 3apyberkHble 3KCnepTbl, 3aTpaym-
Ba/NCb CPeACTBAa HA MOE3AKU HEKOTOPbIX opU-
CTOB (BOB/NIEYEHHbIX B pa3paboTKy KoHuenuuu MK
N camoro Kozekca) 3a pybex, NnpoBoANINCE KOH-
depeHUMM 1 Kpyrble CTO/bl, OCYLLECTBNIEHO MHO-
YKECTBO Ny6/MKAUNI U MHTEPBbLIO, MOCBALLEHHbIX
aToMy npoueccy.

B 2015 roay Bce e 6bi1 NpUHAT MNpeanpuHu-
MaTeNbCKUN KOAEKC, KOTOPbIA COIMAacHO npeam-
byne «onpepgenaet npaBoBble, SKOHOMUYECKUE
N coumanbHble YCNOBUS U rapaHTumn, obecneyu-
Batlolme cBoboay npegnpuHMmaTtenbcTsa B Pe-
cnybnuke KasaxcTtaH, peryanpyet obLLecTBeHHbIe
OTHOLLEHUA, BO3HMKalOWME B CBA3U C B3aMMO-
OencTBMeM CybbEeKTOB npeanpuHUMaTENbCTBa
M rocyaapcTea, B TOM 4YUC/ie rOCyAapCTBEHHbIM
peryniMpoBaHMEM U MNOAAEPKKON NpeanpuHu-
matenbctea» [10]. OH coctouT u3 324 craTtel
NPeuMMyLLeCTBEHHO AeKnapaTMBHOro u/uam oT-
CbI/IOYHOTO XapaKTepa, BKAOYaeT B cebs nonoxe-
HUWSA, Npegnonaratolne peryinposaTb Takue BO-
Npocbl, Kak NpaBoBble OCHOBbI B3aMMOAENCTBUSA
CybbeKTOB npeanpuMHMMaTenbscTBa M rocygap-
CTBa, NOHATUE KNaccudUKaumm cybbeKToB npea-
NPUHMMATENbCTBA, OOLLIME YCIOBUA UX OeATeNb-
HOCTW, obuwme nosoxeHns o6 obbeauHeHUsX
npeanpuHUmaTenein n ux QGyHKULMOHMPOBAHUM,
y4yacTum npeanpuHUMaTeneim B HOPMOTBOpYE-
CTBe, TrOCYAapCTBEHHO-YaCTHOE MapPTHEPCTBO,
couManbHas OTBETCTBEHHOCTb NpeanpuHMma-
TENbCTBA, lOCYAAPCTBEHHbIE pPEeryinpoBaHue U
noadepykKa npeanpuHUMaTenbCeTBa, MNPUHLAN
camoperyinpoBaHusa, otaenbHble Gopmbl U cpea-
CTBA rOCYAApPCTBEHHOIO pPEryJiMpoBaHnsa npea-
NPUHMMATENbCTBA (paspelleHnn, TexHUYecKoe
perynMpoBaHue, rocyaapcTBeHHOe peryamposa-
HUWe ueH 1 TapudoB, rocyaapCTBEHHbIN KOHTPO/Ib
M HaA30p, a TaKXKe, nodyemy-To, obs3aTesnbHoe
CTpaxoBaHMEe B KayecTBe OTAe/IbHOM Takon ¢dop-
Mbl), PEryMpoBaHME IKOHOMMYECKOM KOHKY-
peHunmn (Bonpocbl KOHKYPEHLUMU, MOHOMOANCTU-
YeCKoW [eATeNbHOCTM, y4dacTuAa rocygapcrsa B
npeanpUHUMATENbCKON AeATeNIbHOCTW, 3allmTa
KOHKYPEHUMU U npeaynpexaeHne Hepobpoco-
BECTHOW KOHKYPEHLMK, BbIBEHWE U MNpeceye-
HWUM HapyLWeHWI, rocygapcTBEHHas noadepikKa
Masnoro n cpegHero 6usHeca, MHBECTULLMOHHOM U
WMHAYCTPUANbHO-MHHOBALMOHHON AeATeNbHOCTY,

bopMbl 1 cnocobbl 3alLMTbl NPeAnpPUHUMATENEN,
CTATyC MHBECTULUMOHHOIO OMbOYACMEHa, a TaKKe
noYyemy-TO B paMKax peryimpoBaHmA 3TUX BONpPoO-
COB — CneuyManbHble 3alWMUTHble, aHTUAEMMUHIO-
Bble M KOMMEHCALNOHHbIE Mepbl MO OTHOLLIEHMUIO
K TPeTbMM CTpaHaMm, o0b6}KafoBaHWEe AEeNCTBUIA U
6e34eMCTBUNA rOCYAaPCTBEHHbIX OPraHOB U A0XK-
HOCTHbIX JINL), OTBETCTBEHHOCTb 33 HapyLUEeHUA
3aKoHoZaTenbCcTBa B chepe npeanpuHMmaTesb-
cTBa.

B cBs3u ¢ npuHatMem MK mHorne paHee aen-
CTBOBaBLUME 3aKOHbI HbIIN OTMEHEHbI, B TOM YUC-
e (No HenoHATHOM NPUYMHE) N 3aKOH 06 MHBE-
CTULUMAX, @ NPeayCMOTPEHHOEe B HWUX AeTanbHoe
perynMpoBaHuve OTAEe/IbHbIX acneKTOB OCyLLecT-
BNEHUA NpeanpUHMMATENbCTBA 3aMeHeHo Je-
KnapaumMamm m 6naHkeTHbiIMM Hopmamu [K. B
peanbHOCTU NPUMEHEHWEe HAaXOAAT HEKOTOpPbIe U3
3aKpenIeHHbIX B HUX JierasibHbIX onpeaeneHui,
Knaccudukaumii cybbeKkToB npegnpuHUMaTesb-
CTBa, @ TaKXXe HOPMbl OTHOCUTE/IbHO PeryiMpoBa-
HWA BOMPOCOB KOHKYPEHLUUM U MOHOMONCTUYE-
CKOM AeATeNbHOCTH.

Becbma HeraTMBHO MOXHO OLEHUTbL U HE0bOo-
CHOBaHHOEe onpegeseHne npegmeTta peryampo-
BaHuA MK, cornacHo cT. 1 KOTOPOro UMeHHO emy
npuaaeTca 3HaYeHMe KOHCTUTYMPYIOLLEro akTa C
npeBaMpyoLWLNM 3HaYeHnem ero Hopm B chepe
perynvpoBaHuna npeanpuHMmaTtenbcTea. MNpuyem
HENOBKUI «PeBEPaAHC» B CTOPOHY MPa*KAaHCKOro
3aKOHOZATENbCTBA, 3@ KoTopbiM B MK npu3Ha-
HO peryanMpoBaHMe TOBApHO-AEHEXKHbIX U UHbIX
OCHOBaHHbIX HA pPaBEHCTBE Y4YaCTHWKOB WMY-
LLLECTBEHHbIX M CBA3AHHbIX C MMYLLECTBEHHbIMMU
JINYHBIX HEMMYLLLECTBEHHbIX OTHOLUEHWI, He UC-
npaBnfAeT CO34aHHbIN TakKMM perympoBaHUEM
MEeTOA0/I0TMYECKUIA AINCCOHAHC.

UuBnnnctamm KasaxctaHa v gpyrux cTpaH
OanbHero u 6anKHero 3apyberkbs paspaboTka u
npuHatve MK BOCNPUHATLI oTpuuaTenbHo [11].
BbiBOAbI NO pe3ynbTaTam obLwero aHaansa Bcex
YyeTblpex BapMaHTOB KOHLUEMUMKW 3TOro KogeKkca
B cBoe cTaTbe u3noxmn M.K. CynelimeHosB, yKa-
3aB, 4YTO «MNONHOLEHHbIV [npeanpuHUMmaTeNb-
CKMIM] KogeKc co34aTb B MPUHLMME HEBO3MOMKHO.
Ecnv paxe mHMUMaTopam paspaboTKM npoekTa
MpeAnpUHMMATENbCKOTO KOAEKCca Yyhactca no-
6UTbCA ero NPUHATUA (@ 3Ta BO3SMOMXKHOCTb BMOJ-
He peanbHa, MO0 MM yAaANOCb 3a/0KUTb UAEH
0 npuHATUKM [MpeAnpUHUMATENbCKOrO KoAeKca
B TEKCT BbICTyNnAeHUs 1 B YKas lMpe3smaeHTa PK),
COMHUTE/IbHO, YTO AaHHbIN KOoAEeKC MOXKeT 3¢-
beKTMBHO perynnmpoBaTb NpegnpuHMmaTesibCckue
oTHoweHusa» [12]. Koraa ke MK 6bI1 NPUHAT, OH
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coBeplleHHO 060CHOBAaHHO KOHCTaTMPOBas, YTO
«3aBepLINACA HaKOHeL, MHOFOCTPaga ibHbIN Npo-
Lecc MPUHATUA HEHY)KHOFO 3aKOHA, KOTOpPbIN B
HacToALLeM BMUAE He BHOCUT HUYEro HOBOTO B pe-
ryiMpoBaHue npeanpuHUMaTeNbCKON aeAaTeNb-
HOCTW, HO NYTaHWULY U3PALHYIO BHECTU MOXeT. A
BbICKa3a/l TO/MIbKO YacCTb 3amMeYaHWUi, BO3HUKLLINX
npu NoBepxHOCTHOM 3HakomcTBe c [1K. bonee
OeTanbHOe M3yyeHune He NpeacTaBAAeTCA HYXK-
HbIM BBMAY NOJIHOM 6ecnosiesHoCTN U BpeaHOCTH
MpeanpuMHMMaTENbCKOrO KoAdeKca Pecnybanku
Kasaxcrtan» [13].

Bonee Toro, A4eCTPYKTUBHbIN A1A cbanaHcMpo-
BAHHOM 3aKOHOAATENbHOW CUCTEMbl Ka3axCTaH-
CKOro YaCTHOTO npaBa NOTeHLMan, BOSHUKLINIA B
cBA3K ¢ npuHaTtvem MK, npnobpeTaeT NoncTuHe
Pa3pyLUTENbHYIO CUY, YHUYTOXAeTcA LenocT-
HOCTb KOHUENUMW rpagaHCKOro 3aKoHoAa-
TenbCTBa W, npexpae Bcero, K, yTpaumsatoTtca
NornYeckne CBA3N MeXay OTAe/IbHbIMU YacTAMMU
rpa*kgaHCKOro Kogekca. Hanpumep, ana npuaa-
HUA BKAtOYeHHbIM B MK aeknapaumam o rocygap-
CTBEHHOM NopAepKKe NHHOBALMOHHOM AeATeNb-
HOCTM NpeanoxKeHo popmmnpoBaHue B pamkax MK
KpaliHe yceyeHHOro obbema crneumanbHbIX HOPM
0 NPOU3BOAHbIX CAENKAaX N YCNIOBHbIX AOroBopax
(KoTopble B HOpPMabHbIX PbIHOYHbLIX YCAOBUAX
perynnpyroTca 3a cHeT MexXaHM3MOB camoperynm-
poBaHuA npodeccnoHanbHbIX coobuiects), ocy-
LLeCTBNEHHOe B MpOTUBOpeuMe € NpUHLMNamu
COBpPEMEeHHOro KOprnopaTMBHOrO ynpasaeHua u
Ka3aXCTaHCKOro KOprnopaTUBHOIoO 3aKoHoAaTesb-
CTBa BKJItOYEHbI HOBble HOPMbI O KOPMOPATUBHbIX
porosopax. Kpome Toro, 6e3 cooTBETCTBYHOLLMX
KOPPEKLMI OBLIMX MONONKEHUI TpaXKAAHCKOro
3aKOHOZATEeNbCTBA (B YAaCTHOCTU, O MPEe3ymMnumm
[0DOpPOCOBECTHOCTM), @ TaKXKE OCHOBHbIX HOPM O
[0roBopax v pacnpeneneHnum pUCcKoB B rpaxaaH-
CKOM MNpPaBOOTHOLIEHUU B Ka3axCTaHCKoe 3aKo-
HOAATeNbCTBA BBeAEHbl KOHUEMNUUU PasinYHbIX
[0roBOPHbIX 3aABAEHUIM, NPUMEHAEMBbIX B CUCTe-
Max obLyero npasa (NpuMyem He TaK, KaK 3TU KOH-
Lenumm peanunsytoTca cO6CTBEHHO B aHIMNCKOM
npase).

B yactHocTn,B utone 2018 roga B 3aKoHoAa-
TEeNbCTBO 6bIIO BBEAEHO PEryinMpoBaHMe KOH-
CTPYKLUMIM OMNUMOHHOIO AOroBOpa M OMLUMOHA Ha
3aKntoyeHne gorosopa [14]. CooTseTcTBylOLME
N3MeHeHUA 6blan BHECEHbI B 3aKOH 06 MHBECTU-
LUMOHHbIX doHAax [15], KaK 3anaBneHo, Ans Lenen
CTUMYNMPOBaHMA PUCKOBOTO (GMHaHCMPOBaHMA
Ha co34aHne MHHOBALMOHHbIX MPOAYKTOB.

Tenepb 3aKOH COAEPKUT MCHEPMbIBAOLLMI Ne-
peyeHb CyObeKTOB, KOTOPbIE MOTYT ObITb y4aCTHU-

KaMu OMLUMOHHOTO A0roBOpa, OTHOCA K HUM NnL,
UMEILWMX KPULAMNYECKM 3HAUYMMOE OTHOLLEHME K
BeH4YypHOMYy GOHAY U / AM cTapTan-KoOMMNaHuK.
3aKpenneHHoe B 3aKOHe onpeaeneHne OnuUUoH-
HOro A0roBOPa OT/INYAETCA TEM, UTO TaKOW OonNum-
OHHbIN OTOBOP MOMKET U He 6biTb GMHAHCOBbLIM
MHCTPYMEHTOM, MOMET ObITb KaK BO3ME3AHbIM,
Tak 1 6e3B03Me3HbIM OrOBOPOM; OH MOXKET 3a-
KNOYaTbCA B OTHOLIEHMW MHOTO MMYLLLECTBA, He
ABNAIOLWErocs AeHbraMm nanm GUHaHCOBbIMM UH-
CTPYMEHTaMM, HO ABAAIOLLErOCA aKTUBaMU / UMy-
LLLeCTBOM BeHYypHoro ¢oHaa v (uau) crapran-
KomnaHum nmbo gonamu ydactusa / akuusamu
CTapTan-KoOMMNaHWKU; npaBa Mo OMNUMOHHbIM A0-
roBopam MOryT nepegaBaTbCA B MOPAAKE LEeccum
B COOTBETCTBUM C [K (HO HE KaKMM MHbIM gony-
CKaeMbIM 3aKOHOM C€nocobom.3aKoHOM TaKKe
yCTaHaB/MBAOTCA 0COBEHHOCTU peryinpoBaHus
OMUMOHHOrO COrnalleHns, NpUMeHMMble B chepe
BEHYYPHOro GMHAHCKMpPOBAHMA. [pn 3TOM neranb-
Haa gePUHULMA ONLMOHHOIO AO0roBOPa ABNAETCSA
onpeaeneHMem, KOTopoe NPUMEHMMO K NtobbiM
OMUMOHHbIM COrnaleHnaAM.

OTaenbHO perynvpyetca TaK Ha3blBaeMbli
OMUMOH Ha 3aK/l4YeHWe A0roBopa, a U3 coaep-
YKaHMA COOTBETCTBYIOLLMX HOPM 3aKOH Caeayer,
yTO OH NpeAcTaBAAeT cobol NnLb 6e30T3bIBHYHO
odepTy, M TONbKO NPU ee akLenTe Takol ONuUMOH
npuobpeTteT 3HaYeHWe npenBapuUTeNbHOro 4Oro-
BOpa. TaKoM OMUMOH He ABNAETCA HM Pa3HOBMUA-
HOCTbtO OMUMOHHbIX COMNALLIEHUNI, PEryInpyeMbixX
3aKoHOM 06 MHBECTULMOHHOW U BEHUYYPHOW Aes-
TENbHOCTU, HU OMUMOHOM, ABAAIOLWMMCA GUHAH-
COBbIM MHCTPYMEHTOM COrnacHo cT. 128-3 TK.

CoBepLlIeHHO 04YeBUAHbIM ABAAETCA TO, 4TO
TaKue 3aKkoHodaTenbHble HoBensbl 2018 roaa Bbl-
3Ba/IM OCTPYO HEOBXOAMMOCTb COBEPLUEHCTBO-
BaHMA 3aKOHOZATENbCTBA MO PEryIMPOBAHUIO
OMUMOHHBIX AOTOBOPOB, @ TaKXKe onpeaeneHuto
NpPaBOBOro peXKMma OMNuUMOHOB C Y4ETOM MEXAY-
HapOAHOro onbiTa M Ny4ywunx obpasuoB cospe-
MEHHOI0 MHOCTPAHHOrO NpaBa.

Kpome Toro, 3akoHom oT 4 mniona 2018 roga B
3aKoH 06 MHBECTULMOHHBIX GOHAAX TaKKe Oblan
BK/IHOUYEHDbI MO/IOXKEHMA O 3aBEPEHUAX U Nocnen-
CTBMAX WX HECOOTBETCTBMA AENCTBUTENbHOCTU.
TaKne 3aBepeHUs NpeaycMOTPEeHbl AR A0roBO-
poOB B LENAX BEHYYPHOro ¢uUHaAHCMpOBaHMA (B
OCHOBHOM [I0TOBOPbI 3aliMa U KyN/M-NPoAaKu).
Kak y»Ke yKa3saHo Bbllle, TaKoe crneuyanbHoe pe-
ryJMpoBaHue AN OTHOLIEHWUM B chepe BeHYyp-
HOro pUHaAHCMPOBAHMA NOCPEACTBOM OTAENbHbIX
BMA0B MHBECTULMOHHbIX GOHA0B HE COOTBETCTBY-
€T 06LWMM NOoNIOXKEHNAM AOrOBOPHOTO Npasa, 3a-
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KpenneHHbIM B ['K, B CBA3M C YeM NpaKTU4ecKoe
NPUMEHEHME 3TUX HOBENN ByAeT HEM3OEXKHO BXO-
OUTb B KOHO/IMKT C OCHOBOMOMAraloLWMMmM HOpMa-
MW TPa*KOAHCKOro MpaBa, a AOCTUXNKEHME uenen
ocyuecTBneHHbIXx B 2018 roay 3aKoHOAATENbHbIX
HOBLLECTB eABa /In MOXHO Ha3BaTb OCYLLECTBU-
MbIMW.

Bo ucnonHeHne KoHuenuuu npaBoBOM MoO-
NIUTUKM Ha 2010 — 2020 roabl B 2013 roay 6bina
noAroToB/ieHa KOHUENUMA 3aKOHOMPOEKTa U cam
3aKOHOMPOEKT O BHECEHUW W3MEHEHWUN U [0-
NO/IHEHMUM B HEKOTOPbIE 3aKOHOAATE/IbHbIE AKTbl
Pecnybnunkn KasaxctaH no Bonpocam COBepLUEH-
CTBOBAHMA TpaXAaHCKOTo 3aKoHOoAATe/bCTBaA.
ITOT NPOEKT NpeAycMaTpuBa pa3BUTUE 3aKOHO-
OATENbHbIX NONOXEHUM MO TaKMM HanpaBAeHU-
AM, yCUNeHue n pacwunpeHue chepbl AeNcTBUA
NpUHUMMNA AUCNO3UTUBHOCTU, WCKAOYEHME U3
'K noHsTMS «BO3HarparkaeHwe (MHTepec)» U 3a-
MEHA ero KaTeropmen «npoLeHTbl», pUKcaums B
'K Bcero cnekTpa Mcnosb3yembix B 060poTe LeH-
HbIX Bymar, 3akpensieHMe HopM 06 abCTPaKTHbIX
ybbITKax, HEOTBPAaTMMOCTU BO3MELLEHUS YObIT-
KOB, BO3MELLEHNN YObITKOB NPU MpeKpalleHun
[0roBopa M1 T.M., COBEPLIEHCTBOBAHME UHCTUTYTA
HeaenCcTBUTENbHOCTM CAENOK, YTOYHEHNE MOHA-
TMSA CAenokK (Mx coctaBa, NOcNeACTBMIA HEUCMON-
HEHMA CAENOK U MPU3HAHUA UX HEeAENCTBUTE b-
HbIMM), 3aKOHOAATeNIbHOE PaCLUMPEHUNE BELLHbIX
npaB 1 OCHOBAHMIN X BOSHMKHOBEHWA, BBEAEHME
areHToOB B YMNC/I0 CyOBEKTOB rpaKAaHCKOro npasa
W pernameHTauMmM BOMPOCOB areHTCKOro corna-
LLEeHUs, COBEPLLUEHCTBOBaHWE 06LMX M crnelmanb-
HbIXx Hopm K 06 obssaTtenbcTBax, npuBeneHue
HOPMATMBHbIX aKTOB O NPABO MHTENNEKTYa/IbHOM
COBCTBEHHOCTM B COOTBETCTBUE C MENKAYHAPOA-
HbIMM CTaHAAPTaMM B 3TOM 06/1aCTH, yKasaHUe Ha
006POCOBECTHOCTb KaK OOLWMK MPUHLMN Fpa-
[OAHCKOro npasa.

OTM KOHUEenuuA W 3aKOHOMPOEKT noaBsep-
IMUCb CEpbE3HOMY O0BCYKAEHUIO, HO B CUNy 06-
CTOATENbCTB CYOBEKTUBHOTO U OB6BEKTUBHOTO Xa-
paKTepa (B TOM uncne, B CBA3U C MPUHATUEM Ha
CaMOM BbICOKOM YpPOBHE pPELIEHUA O PaA3BUTUMU
Ka3axCTaHCKOro npaBa Ha OCHOBE MMMIEMEHTa-
LMW HEKOTOPbIX MHCTUTYTOB aHIIMIMCKOro Npaga,
HEeOXMAAHHO MOCTaB/IEHHOM 3a4a4a O Nepecmo-
Tpe NOJIOXKEHNIN O HeAENCTBUTENBHOCTM CAENOK U
NPUMEHEHNWN UX NOCNEeACTBUIA, BMELLATENbCTBOM
BcemupHoro baHka ans npmuBedeHUsA Ka3axcTaH-
CKOro 3aKOHOAATENbCTBA B COOTBETCTBME C €ro
pekoMeHAaUNAMMU CoracHo penTuHram Doing
Business 1 gpyrumu paktopamm) cam 3aKOH He
6blN NPUHAT B 3TOM BUAE.

B To e Bpems, Lenbiv pag, 3agad, npeaycmo-
TPeHHbIX KoHuenuuer NnpaBoBOM NOMUTUKN, YKe
peann3oBaHbl B TOM UM MHOWN cTeneHn. Hanpu-
Mep, BOMpPOCbl 6GAHKPOTCTBA MHAMBUAYAbHbIX
npeanpuHMmaTenein B HacTosAllee BpemA pe-
rMameHTUPOBaHbl 3aKOHOM OT 7 mapTa 2014 .
Ne176-V «O peabunutaymm n 6aHKPOTCTBEY.

3akoHom oT 25 mapTta 2011 r. Ne 421-1V B TK
BHeCEHbl NONPaBKK, OTHOCALLMECA, MOMUMO NpPo-
Yyero, K HEKOTOPbIM OBLLMM MONOKEHUAM FPAXK-
[AHCKOTO 3aKOHOAaTeNbCTBA, Kak, Hanpumep, Bo-
npocy OTKasa OT npasa, a 3akoH oT 27 deBpand
2017 r. Ne 49-VI BHecC cyL,ecTBEHHbIe KOPPEKTUBDI
no BONpOCam HeaencTBUTENbHOCTM CAENOK, NPU-
MEHEHWA NOCNeACTBUA  HeAeUCTBUTENbHOCTH,
3aKpenua pasgeneHne Ha HUYTOXKHbIe U OCMo-
pUMble CAENKM, a TaKKe BHEC Lenbli pag, Apyrux
BaXKHbIX U3MEHEHWI U A0NoNHEeHUN. MpuHATHe
3TUX NOMNPaBOK, OTHOCALLUXCA K HEAENCTBUTE/b-
HbIM CAe/KaM, COMPOBOXAA/I0Cb OYEHb Cepbes-
HOM 1 6ONEe3HEHHOM AMCKYCCUEN, @ CAaMO 3aKOHO-
AaTtenbHoe odpopmieHue TpebyeT AanbHeNLero
COBEpLIEHCTBOBaHMA.

Papom gpyrux 3akoHoB B K BHOCMAMCHL NoO-
npaBKMW, HanpaB/ieHHble Ha y/ly4lleHne YyCA0BUi
OCYLLEeCTBNAEHUA NpeanpUHUMATENbCKOM  aes-
TENIbHOCTU, U3MEHEHWE HEKOTOPbIX MOJIOKEHUN
O XO3AWCTBEHHbIX 0bOLWECTBAX U TOBApPMLLECTBAX
W OpYrvX acneKkToB Pery/inpoBaHmA MMYLLECTBEH-
Horo oboporTa.

PeweHne apyrux 3apay, npenycMOTPEHHbIX
pencreytowen KoHuenumen npasoBoOM NOANUTU-
KM, HaXOAWUTCA Ha CTaAuM UX KOHLENTyanbHOW
0oTpaboTkK. B yacTHocTy, ewwe B 2015 roay 6bina
paspaboTtaHa KoHuenuua coBepLIEHCTBOBAHMA
[OroBopHOro npaga, [16] B HacTosAwee Bpems
MOKa elle He peasn30BaHHAA B 3aKOHOMPOEKTE,
YTO BO MHOIOM, O4EBUAHO, 06BACHAETCA MPUOPU-
TETHOCTbIO NPUHATUA 3aKOHA, HaNpPaB/AEHHOro Ha
BOCMPUATUE MHCTUTYTOB AHIIMIMCKOrO NpaBsa (cm.
HUXKe).

Benetcs pabota no paspaboTke KOHUEMUMU
W nyTel 3aKoHOZATENbHOro OPOPMIEHUA KOH-
CTPYKLMU areHTcKoro gorosopa [17], Ha ocHoBa-
HWUUM KOTOPOW y¥Ke CerogHA MOXKHO cAenaTb BbIBOA,
0 TOM, 4YTO naeq seegeHua B MK otaenbHoM rna-
Bbl, MOCBALLEHHON MPABOBOMY PeryimpoBaHuIo
areHTCKOro A0roBopa, ABNAETCA NepCneKTUBHOWN.

Takxke B 2017 roay K obcyKaeHuto 6bina npes-
JIO}KEHa aHa/MTU4YecKaa cnpaBka MHcTMTyTa 3a-
KoHogaTtenbcTBa MuHucTepcTBa tocTuummn Kasax-
CTaHa OTHOCUTENIbHO BBEAEHWS OOLLEro NOHATUA
apPunnpoBaHHbIX CAENOK, OAHAKO aHa/IN3 ee Co-
[EeprKaHnA BbIABNAET OTCYTCTBME B HEM CUCTEMHO-
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ro U NocnenoBaTe/IbHOro PacCMOTPEHMUA HAY4HOM
M MNpaKTU4Yeckon npobnem, HeobOCHOBAHHOCTb
BbIOPaHHbIX NOAXOA0B K UCCe0BaHMO Npobe-
Mbl U CAeNaHHbIX HA OCHOBE UX MPUMEHEHUA Bbl-
BOAOB, HelenecoobpasHocTb H6ONbLIMHCTBA Bbl-
BOZOB B KOHTEKCTE MX MPaKTUYECKOro BHeApEeHUA
B 3aKOHOAaTe/bCTBO, @ CNef0BaTe/bHO, - U Nnep-
CNEeKTUB peann3aLnm N3N0KeHHbIX B HEN Npeasio-
KeHun. [laxke NosoXKeHUA AencTByroLLero 3akoHa
«06 aKUMOHepPHbIX 06LWEeCTBAX» B HEM TPAKTYIOT-
€A HenpaBuabHO. C yyeTom 3TOro NpeacTaBaAeT-
¢ uenecoobpasHoW cywecTBeHHas AopaboTka
3TOro AOKyMeHTa, 6osee BAYMUYMBOE MU3y4YeHWe
TEOPETUYECKUX UCTOYHMKOB M 3aKOHOAATENIbHOTO
onbiTa Pa3BUTbIX OPUCOUKLNIA, pasaeneHne Bo-
NPOCOB O CAE/Kax M O KOPNOPaTUBHbIX rpynnax.

OTaenbHo obcyKaaeTca naes U CoOOTBETCTBY-
O 3aKOHOMPOEKT, npeanonaratrlne ycu-
NleHWe rapaHTUit npasa cobcTBEHHOCTU. B vacT-
HOCTM, MpeanaraloTcA peryinpoBaHMe 3aKOHOM
MeXaHM3Ma NPOBEPKU KUYUCTOTbl CAENOK» U CO-
OTBETCTBYHOLLEE MNOBbILEHWE POAM HOTapUyCcoB
npn oGOPMNEHUU COENOK C HEeOBUMNKMMOCTBIO.
Mo KaKoM-TO NpMYMHE NONHOLEHHOEe BHeApPEHUE
NPUHLMNA AOCTOBEPHOCTM NYyB/NYHbIX PEECTPOB,
obecneymBatoLLEro 3aWMUTy CTabUAbHOCTU FPaX-
AaHckoro obopoTa, rocyaapcTtBOM He npegna-
raetca. Bmecto sToro npoasuraeTcAa uaesa ame-
PUKAHCKOrO MnpaBa O MPOBEPKe BCeW WUCTOpUMU
CAENOK C HeABUXMMbIM UMYLLLECTBOM C MOMEHTA
NOABNEHMA KAXKAOro0 OTAENbHOro 06beKTa, Mpu-
yem, 6e3 yKazaHMA NOHATHbIX NPaBOBbIX Nocaes-
CTBMIA TaKoW NpoBepKu. [ymaerca, 4To 3TOT A0-
porocToALmin npoLecc He byaeT cnocobcTBoBaTb
onpeaeneHHocTM n 3dpdeKTUBHOCTU 0bopoTa.

Take oTmedy, 4yTo nposoamsliaaca B 2011
— 2013 rogax paboTa NO rapmMoHWM3aALUWN TPAXK-
[AHCKOro 3aKoHOJATEe/IbCTBA rOCYyAapCTB-Y1EHOB
EBpA33C ocTanacb He3aBepLIEHHON MO NPUYNHE
TOrO, YTO NPU 0BCYKAEHUMN CaMOW KOHLENLMM Ta-
KOro pasBMTUA rPakAaHCKOro npaBa He y4anochb
[0roBopuTbca 0 Gopme 1 KOHKPETHOM CoAEepIKa-
HWK rpaXkAaHCKoro npasa, obuwero ana Espasunii-
CKOro 9KOHOMMWYECKOro NPOCTPAHCTBA.

OOHMM U3 NPUOPUTETHBIX HaMNpaBieHUA pas-
BMTUA Ka3axCTaHCKOro npaBa B HacToALLee Bpems
ABNAETCA «MMMJIEMEHTALLNA MONOXKEHUN aHINUIN-
CKOro npasa». 3Ta naea B MOMEHT ee onybau-
KOBaHMA BbI3BaJla HEraTUBHbIN OTKAWK B cpeae
Ka3axCTaHCKUX UMBUAUCTOB. [lepBOHaYaNbHbIN
NPOEKT KOHLEeNuMu TaKoM MMMNIeMeHTaLmm Bbl-
3Ba/l aKTMBHOE HenpuATME U3/I0XKEHHbIX B HEM
ngen. B xome ee nocneayowero obcyxaeHua
rNaBa LWKOJbl Ka3aXxCTaHCKOM LMBUIUCTUKM aKa-

aemuk M.K. CyneimeHoB, NnoHMMan becnepcnek-
TUBHOCTb MPOTUBOCTOSHMA TAaKOMY MoAxoady no
pa3sBUTUIO HALMOHANLHOIO MpaBa, MPeasoXKuA
nyTM n cnocobbl BOCNPUATUA MPEasIOKEHHbIX K
KUMMNIEMEHTALMMN» KOHUENUNUA M MHCTUTYTOB aH-
rnuiickoro npasa [18].

JopaboTaHHan KoHuenuna coBepLLeHCTBOBA-
HWSA rpaXAaHCKOro 3aKkoHoaaTenbcTBa Pecnybau-
KM KasaxcTaH Ha OCHOBE MMMJeMEeHTaLUKn noso-
YKEHWUI aHrnuicKoro npaea onybnaukoeaHa, [19]
M B COOTBETCTBUW C HEM yKe 3aBepLlaeTca noa-
rOTOBKA 3aKOHOMPOEKTA O BHECEHUU U3MEHEHU
n pononHeHui B MK v uenbii pag apyrux 3akoHo-
OaTeNbHbIX aKTOB.

B yacTHOCTM, NpegnonaraeTca ycuneHne poam
CcyaebHOM MPaKTUKM B PEryMpoBaHUN MMYyLLe-
CTBEHHbIX OTHOLIEHWI N paclMpeHmne npeaenos
cyaebHOro ycMoTpeHuA; BBeAEHNE NOHATUA KOp-
nopauumn M 3aKOHOAATENbHOMO PEeryiMpoBaHMA
KOPMNOPATUBHbIX OTHOLWEHWI, KOPMOPATUBHbIX
aKTOB WM KOPMOPATMBHbIN COrMaleHun, ynops-
[04YMBAHNE OTBETCTBEHHOCTU AOMKHOCTHbIX /UL
Koprnopauuin n paspaboTka OCHOB XONAMHIOBO-
ro 3aKOHOAATeNbCTBA; OnpeseNeHne 3HaYeHun
obelwaHma B KayecTBe lOpUAMYECKOro dakKTa
rpask4aHCKOro npasa M BBeAEHME B Ka3axcTaH-
CKOe 3aKOHOAATe/IbCTBO AHIIMIMCKOrO NpPaBoOBOro
NPUHLUMNA «3CTOMNMNEAb» MPUMEHUTEBHO K onpe-
AeneHHbIM MPaBOBbIM CUTYaUMAM; AOMNOAHEHME
K oroBopKoit O HeM3MeHHOCTU 06A3aTeNbCTB
«clausula rebus sic stantibus»; ycoBepleHcTBoBa-
HWe NPaBuUA AOrOBOPHOM FPaXKAaHCKO-NPaBOBOM
OTBETCTBEHHOCTM Ha OCHOBE MPABUA «abCTPAKT-
HbIX YObITKOB» M «HEAOKa3aHHbIX YObITKOBY;
BBeAEHMEe B TrpaXAaHCKOe 3aKOHOAATEeNbCTBO
peryanpoBaHusa MOMYYMBLUMX LUMPOKOE pacnpo-
CTpaHeHMEe B [AOrOBOPHOM MPAKTUKE YCNOBUIA,
npeaycMaTpuBatoLLMX 3aBepeHns 06 obcToaTeNb-
cTBax (representations and warranties), a Takxe
pacnpocTpaHeHHOM B 4OTOBOPHOWM NpaKTUKe oro-
BOPKM OT ybbITKOB, NoTepb - «indemnity clause»;
COBEPLUEHCTBOBAHME MpPaBMA O cyaebHOM TON-
KOBAaHWW YCNOBUIW FpParKAAHCKO-NPaBOBOro [Ao-
rosopa; seegeHue B 'K He3aBMCUMMOW rapaHTUu;
3aKkpenieHue B MK npuMmeHAeMmbIx Ha NpaKTUKe
KOHCTPYKLMIA PamMOYHOro M abOHEHTCKOro Aoro-
BOPOB.

Kak mbl BUAMM, 6ONBWMHCTBO Npeanonarae-
MbIX K BK/IIOYEHWIO B rPaKgaHCKoe 3aKoHoAa-
TENbCTBO PELUEHUIt MMeeT [LOBOJIbHO YCNOBHOE
OTHOLIEHWE K aHIIMACKOMY MNpaBy, MOCKOJbKY
MHOTMe NPaBOBble KOHCTPYKLMU NPUMEHAOTCA B
MEXAYHapOAHOM TOProBOM WM AEN0BOM Mpak-
TUKe (KaK He3aBMCMMasA rapaHTUA, pamoyHble m
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aboHEHTCKME [0roBOPbI), PErynpytoTca B 3aKo-
HOOATENbCTBE CTPaH rpa*kAaHCKoro npas (Kak,
Hanpumep, KoprnopaTUBHOE NpPaBo), HEKoTopble
3a4a4u npeaycmoTpeHbl B KOHLEeNUMn npaBoBoi
nonntukm KasaxctaHa Ha 2010 — 2020 rogpbl. Yto
KacaeTca npegnaraembiX NOHATUNA N KOHCTPYKLMIA
AHINIMIACKOro NpaBa, TO UX MOXKHO BHEAPATb Npu
yc/nioBuK, YTo (a) paspaboTynmKkmM cammu NOHUMAIOT
cogepkaHue U npepHasHayeHUe 3TUX MOHATUM,
1 (6) TakoBble OPraHMYHO BK/IOYAIOTCA B COCTaB
Ka3axCTaHCKOro 3aKoHoAaTeNbCTBa, He co34aBas
NPOTMBOPEUMI U HE HAPYLLAA LEeIOCTHOCTM Ka3ax-
CTaHCKoro npasa. Hanpumep, BNoJIHE MOXKHO CO-
rNacUTbCA C BHEAPEHNEM AOrOBOPHbIX 3asB/IEHUI
B dopme representations and warranties, ecau (a)
6yayT YeTKO yperynmpoBaHbl NOCAeACTBUA Hapy-
LIEeHMA 3aABNEHUI KayKaoro nus sTnux suaos, un (6)
npeaycmoTpeHHaa Hawum K npesymnumsa po-
6pPOCOBECTHOCTM KOHTpareHTa OyaeT 3ameHeHa
06A3aHHOCTbIO KaXK40ro y4acTHMKa obopoTa npo-
ABNATb AOMKHYIO CTeneHb 3ab60TIMBOCTU O CBOUX
nHTepecax (due care), a cBA3aHHbIe Cc Hegobpoco-
BECTHOCTbIO KOHTPAreHTa pUCKM ByayT 3aMeHeHb!
OTBETCTBEHHOCTbIO CyObeKTa 3@ HE40CTaTOYHOCTb
NpPosB/JEHHOM MM 3aBOTIMBOCTU O cebe camom.
Bo BTOpOIM nonosuHe 2018 roga Hawa uccne-
[0BaTeNIbcKanA rpynna B cocTaBe akageMmmnka M.K.
CyneiimeHoBa, npodeccopa PD.C. Kaparycosa,
Aoktopos K.B. Mykawesoi 1 A.E. [lyinceHoBoM
y4yacTBOBa/IM B MNPOBEAEHUM CPABHUTENLHOIO
aHa/M3a Ka3axCTaHCKOro 3aKoHOoA4aTeNbCTBa M
nepeaoBoOi NPaKTUKU ANA AasbHellero passu-
TUSA MONOXEHWUN 3aKOHOAATENbCTBA O Mpeanpu-
HUMATENbCKOW AeATeNbHOCTM, B pPaMKax u4ero
Hamu 6blIM NOATOTOB/IEHbI HALMOHAAbHbIN OTYET
Mo KasaxCTaHCKOMY NpaBy U NpeaoKeHns o BOC-
NPUATUM PEKOMEHAAUMN MO COBEPLUIEHCTBOBA-
HUIO Ka3axCTaHCKOro 3aKOHOAaTeNbCTBa O npea-
NPUHMMATENbCTBE HAa OCHOBAaHWM CTPAHOBbIX
OTYETOB MHOCTPAHHbIX 3KCMEPTOB (BK/AOYan aHa-
13 3aKoHogaTtenbcTBa Poccuu, fepmanum, Cul-
ranypa, KaHaackon npoBuHUMKN KBebek, a Takxke
aHINIMIACKOro npaea). 3TOoT aHa/n3 NpPOBOAUACS
No TakKMM HanpaBAEHWUAM, KaK KoOpnopaTuMBHOE
npaBo W ynpaB/ieHWe, PeryiMpoBaHne XoNaUHro-
BbIX KOMMaHWN U KOPMOPATMBHbIX rpynn, npume-
HsieMble B NpeanpuUHMMATENbCKON AeATeNbHOCTU
OTAe/NbHble MPABOBble KOHCTPYKLMK, BOMPOCHI
OOroBOPHOW OTBETCTBEHHOCTU W 3aWMUTbl MHO-
CTPaHHbIX MHBECTOPOB. Pe3ynbTaThl 3TOM PabOTHI
M3/10)KEeHbl B aHa/IMTUYECKOM CPaBHUTE/IbHOM
oTyeTe, npeacrtaBieHHOM MUHUCTEPCTBY HOCTU-
unm Pecnybnunkm KasaxcTaH, a TakKe O0J10XKEeHbI
n obcyKaeHbl B xoae Kpyrnoro ctona, opraHuso-

BaHHOIO MeXKAyHapOAHOM opUANYECKON KoMMa-
Huel Reed Smith coBmecTHO ¢ MUHMCTEpPCTBOM
tocTMuMmn KasaxctaHa v nposeaeHHoro B ActaHe
15 Hos6pna 2018 roga [20].

B xome atoli paboTbl Mbl aKTMBHO B3aMMO-
pencreoBaam ¢ MUHUCTEPCTBOM HOCTULMN U
MHCTUTYTOM 3aKoHOZaTenbCTBa Mo AopaboTke
KoHuenuuun npoekta 3akoHa Pecnybaunkn Kasax-
cTaH «O BHECEeHUUN U3MEHEHWUI U AOMNONHEHUN B
HeKoTopble 3aKoHoAaTeNbHbIEe aKTbl Pecnybnunkm
KasaxctaH no BOMpocam COBEpPLUEHCTBOBAHMA
rPa*KAaHCKOr0 3aKOHOAATEeNbCTBA WM YAYYLLIEHUSA
YCNOBMN AN NpeanpuHUMATENbCKON AeATeNb-
HOCTW Ha OCHOBE MMMN/IEMEHTALUM NPUHLUMOB U
NONOXEHUMA aHIMNCKOTO M eBPOMENCKOro npa-
Ba» M COOTBETCTBYHOLLLErO 3aKOHOMPOEKTA, a Tak-
e npodeccopom . KaparycoBbim 6blna noaro-
TOB/IEHa M MpeacTaB/eHa 3aKasunKky KoHuenums
COBEPLLEHCTBOBAHMA 3aKoHOAaTenbcTBa Pecny-
611KM KasaxcTaH, HanpaBNeHHOro Ha yay4dlleHue
NpPaBOBOro PeryMpoBaHMA KOPNopaTMBHbIX Npa-
BOOTHOLUEHMIN, KOPMNOPATUBHOIO YMpaBAeHUs,
[eATeNlbHOCTU KOpPNopaTUBHbIX FPYyNn U NPaBoBO-
ro NOMIOXKEHWUA XONANHTOBbIX KOMMNAHWA.

MpencTaBnaeTca, YTO MHOrMe OTparKeHHble
B y)Xe pgopaboTtaHHoM KoHuenuum no cosep-
LWEHCTBOBAHMIO MpeanpUHUMATENBCKOFO 3aKo-
HOZaTeNbCTBa WAEW, KOTOpble npeanosiaraercs
BOCMPUHATb Ka3aXxCTAaHCKMM MPaBOM M3 3aKOHO-
[AaTenbCTBa PasBUTbIX PUCAUKLUA (U HE ToNb-
KO M3 aHrMiCcKoro npasa), byayT cogencrsoBaTtb
YNIYYLLIEHUIO MPABOBOM OCHOBbI MpeAnpUHUMa-
TeNbCTBA M MHBECTULMOHHOW AeATeNbHOCTU B
KasaxctaHe, B TOM 4ucie OTHOcAWMECA K BO-
npocam AOroBOPHOM U NpeasoroBOPHOM OTBET-
CTBEHHOCTM, TONKOBAHMA [OOrOBOPOB, peasinza-
LMK NONOMXKEHMUI 0 OBPOCOBECTHOCTM U cBObOAE
[0roBopa, a TaKXKe pePopMMPOBAHMIO 3aKOHO-
AatenbctBa 06 MHBECTULMAX U CUCTEMbI MEXKAY-
HAPOAHbIX MHBECTULLMOHHbIX COrnalleHmnn Pecny-
61nKm KasaxctaH. Ocoboe 3HayeHMe UMEET yiKe
[ABHO aKTyasibHas 3afava pedopmMMpOoBaAHMA U
MOZEPHM3ALUM KOPNOPATUBHOIO 3aKOHOAATE b-
CTBa, KOTOPaA AOJI)KHA OCYLLECTBAATbCA HA CU-
CTeMHOWN OcHOBe, u3beras ¢parmeHTapHOCTU U
TOYEYHOCTU KAKMX-TO NOMPaBOK.

B TO Xe BpemsA HeogHO3Ha4YHOM npeacTas-
naetca naea o pernameHtaumMm Hopmamu MK ot-
OeNbHbIX BUAOB [O0OroBOPOB, KOTOpble BMOJHE
yCNewHOo NPUMEHAIOTCA B Ae/I0BOM MPaKTMKe Ha
NpoTaXKeHuu yxxe 6onee 20 neT 6e3 cneumnanbHoOM
HOPMATUBHOM pernameHTaumun. 3To, K NpUMepy,
KacaeTca abOHEHTCKMX [O0roBOpOB, AOrOBOPOB
3CKPOY M OMNUMOHHbBIX COrnaweHni. B yactHocTy,
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OMNaceHMs BbI3bIBAET TO, YTO TAKMM 06 pa3om moryT
OrpaHUYMBaTbLCA AMCNO3UTUBHOCTD FParkAaHCKO-
ro npaBa M Cy»KaTbCA pamKu cBoH60oAbI 4OrOBOpa B
npegnpuHUMmaTenbckol cdepe. B ntobom cnyvae,
LenecoobpasHbIM NpeacTaBAAeTCA OCTaBAATbL Ha
YCMOTpPEHME Y4aCTHUKOB onpesesieHne yCloBUiA
MX B3aMMOOTHOLLUEHUI, Korga He TpebyeTca co-
6t04eHNE KAKMX-TMOO0 3aKOHOAATENbHbIX 3anpe-
TOB M NpeanucaHni.

OcobblM HanpaB/ieHMEeM B Pa3BUTUM Kaszax-
CTAHCKOrO rpakAaHCKOro npasa npeacTaBnAeT-
CA WHWUMMPOBAHHaA HauwWoHanbHOM nanatoMn
npeanpuHumatenen «Atameken» (HIMM) pabota
No BHeAPEHMIO KOHLEMLUN IoPULUYECKOTO 1LA
nyé6anuHoro npasa (KO/MM). Ha gaHHbIA MOMEHT
no nopydeHuto HMM wnccnepgoBaTenbcKon rpyn-
NMon nog pyKoBOACTBOM aKagemMuka CynerimeHo-
Ba NpoBeAeH AeTaslbHbl aHaIN3 TeopeTUYeCKnX
WCTOYHWKOB, 3aKOHOAATEeNbCTBA Pa3BUTbIX WHO-
CTPaHHbIX rocyaapcTe M ctpaH 6biBwero CCCP,
BOCMPUHABLUNX 3TOT MHCTUTYT B CBOEM HauMO-
HanbHOM npase. OCHOBHbIe BbIBOAbI MO pe3y/b-
TaTam 3TOro UCCNefoBaHMA U3/10XKEHbI B onybu-
KoBaHHOM oT4yeTe [21].

B yacTHOCTM, C y4YeTom TOro, YTO KaTeropus
toPUAMYECKMX NNL, NYGAUYHOrO MpaBa WM3BeCT-
Ha 3aKOHOAATeNbCTBY OO/BLIMHCTBA Pa3BUTbIX U
pa3BMBAOLLMXCA AEMOKPATUYECKMX TFOCYAapcTB
C PbIHOYHBIM TUMOM 3KOHOMMKM, N HA ee OCHOBe
B 3TWUX rOCYAapCTBaX, BK/IOYAA NPaKTUYECKU Bce
CTpaHbl-y4acTHULUBI OICP, a TaKkXKe yXKe NoYTn no-
JIOBUHY ObIBLUNX COBETCKMX pecnybiumk (c yyuetom
6bIBLIMX NPUBANTUNCKMX pecnybaunk), cbopmupo-
BAHO M AENCTBYET (XOTA U C Pa3INYHbIM YPOBHEM
coBepLleHcTBa U 3PPEKTUBHOCTU) cneLmanbHoe
3aKOHOOATENbCTBO O MPaBOBOM  MOJIOXKEHUU
KOJTMNM » ux peAaTenbHOCTW, 3ada4va Cco3[aHuA
TAKOro CrnewumanbHOro 3aKoHOAATeNbCTBA B 6/1M-
XKavilee BpemA MOXKEeT CTaTb aKTya/lbHOM M ANnA
Pecnybnnkm KasaxctaH. CTeneHb aKTyasbHOCTU
MOBbILIAETCA eLle M B CBA3M C TEM, YTO B APYruX
cTpaHax CHI (BKntoyana Poccuiickyto deaepaunio,
KbIprbI3cTaH M Y36eKUCTaH) y¥Ke Ha NPOTAXKEHUU
HECKO/IbKMX JIeT BeAyTCA HayyHble AUCKYCCUU U
nybnmuHble obcyRaeHna no pedopmupoBaHmto
OeNCTBYIOLLEero 3aKOHOAATEIbCTBA C Lie/Ibio Npu-
3HaTb W pernameHTMpPOBaTb CTaTyC OPULUYECKO-
ro anua nyb6amMyHoro npaea.

Mbl cuMTaem LenecoobpasHbIM pasBUTHE Ka-
3aXCTAHCKOro npaBa C Tem, 4Tobbl BOCnpusATUe
npasoBoi KoHuenuuu HJMM  HaunMoHaNbHOM
NpPaBOBOM CUCTEMOW OCYLLECTBAANOCH (a) Ha Npu-
Mepe NyYllMX 3aKoHOAATeNbHbIX 06pasLoB pas-
BMTbIX FOCYAapCTB, a TakxKe (6) c yyeTom onbiTa

3TWX (M ApPYrMX) rocyfapcTs Mo opraHnsaumm npo-
Lecca COOTBETCTBYHOLLEro COBEpLIEHCTBOBaHUA
HaLUMOHaNbHOrO 3aKOHOAATeNbCTBA.

B TteyeHne 2018 roga Hawa mccnepoBaTesb-
CKaA rpynna, Takxe no 3agaHuto HIM, nposena
60/blIYO aHaAUTMYecKkyto paboTy no aHaausy
Ka3axCTaHCKOro 3aKoHOZaTenbCcTBa K BOCNpUA-
Tuto npasosoi ngeun HONMM 1 pa3paboTKke KoH-
Luenuun Takoro BOCNpUATMA. PesynbTaTtbl 3TOWM
paboTbl 6blM NPe3eHTOBAHbI 3aKa3uMKY, NPUHSA-
Tbl UM U ONyb6/MKOBaHblI ANA 0BCyKAEHUA topU-
AnYecKol obuectBeHHOCTbIO [22]. Mbl Bbiparka-
eM HaZexay Ha To, YTo 3Ta paboTa NPOAOAKNUTCA
BHECEHMEM COOTBETCTBYIOLLMX M3MEHEHWUI U A0-
NoJIHEHW B AencTBytollee nNpaBo KasaxcTtaHa wu
nposeseHMeM HeEOBXOAMMBIX OPraHM3aLMOHHbIX
MepOonpUATUIA, 3@ CYET Yero Halwe npaso byaert
ewe B 6oNblleN CTENEHUM FAPMOHU3UPOBAHO C
3aKOHO4ATeNbCTBOM Pa3BUTbIX NPABOBbIX AeMO-
KpaTUYeCKUX rocyaapcTs, a YypoBEeHb COLMaNbHO-
9KOHOMMYECKOro pa3BUTUA Hallero rocyaapcrsa
CyLLEeCcTBEHHO NOBbICUTCA.

B 3aKntoueHMM o0bpally BHUMaHWe Ha To, YTO B
KaszaxctaHe gerictByeT KOHCTUTYLMOHHDBIN 3aKOH
oT 7 gekabpa 2015 r. Ne438-V «O MexayHapoa-
HOM dMHaAHCOBOM LeHTpe «AcTaHa» [23].Hecmo-
TPA Ha ero NIaKOHWYHbIN U, BO MHOFOM, PaMou-
HbI XapaKTep, OH COAEPXWUT PAL, MONOXKEHWN,
KOTOpble He MPOCTO ABAAOTCA HEOHOCHOBAHHbI-
MW C NO3ULMI FPAXKLAHCKOTO U MeXAYHapoaHO-
ro 4YacTHOro npasa, HO KOTOPble TaKXe MOXHO
XapaKTepmn3oBaTb KaK 3aKOHOAATENbHYHO OCHOBY
ANnA co3gaHua bonee of4HOM LOPUCAMKLNN B pam-
Kax rocyaapcTBeHHbIX rpaHuy, KasaxcrtaHa.

Bonpoc o ToM, HacKONbKO nNpuaaHuve 3Tomy
aKTy Ha MOMEHT ero NpUHATUA (4a WU NOo3Ke, C
BHeceHMem 3akoHom oT 10 mapTta 2017 r. Ne 51-
VI gononHutenbHoro nyHKrta 3-1 B cT. 2 B KoHcTu-
Tyumto) ctatyca KOHCTUTYLMOHHOIO 3aKOHA MOMK-
HO paccMaTpuBaTb KaK ycaoBMe cObAOAEHUA U
HeHapyweHna KOHCTUTYUUM, B AaHHOM Cayyae
He paccmaTtpusaeTcs (Tem bosee, YTo, HACKObKO
N3BECTHO, Aaxe KOHCTUTYLMOHHbIN COBET A0 CUX
nop He onybaukoBan csoer oduuManbHOM no-
3MLMM MO 3TOMY BOMPOCY), XOTA NpeaMeT uccie-
[0BaHWA B 3TOM HanpaB/eHUU ycMaTpuBaeTcA.
OfHako cneayet obpaTMTb BHUMAHME Ha TO, YTO
M3Ha4yaNbHO Npeanonaranocb colgaHne MOLIA
/AIFC c npuaaHuem emy crneumanbHOro cratyca,
W ONA Hero npeaycMaTpuBaeTCa «3aKkpenseHue
ocoboro topuamnyeckoro cratyca 8 KOHCTUTYLMMU...
Co3paHve He3aBUCMMOM cyaebHON cucTembl
C COBCTBEHHOWN topUCAMKUMEN, KoTopas 6Oyaet
®YHKLMOHMPOBATb Ha MPUHLMNAX aHMIMIACKOro
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npasa» [24].

OfHaKo e, B COOTBETCTBMM CO CT.2 Ka3axcTaH-
ckol KoHctutyumum Pecnybnmka KasaxctaH asns-
eTCA YHUTapHbIM rocyaapcTBOM, a ee CyBepeHu-
TeT PacnpoCTPaHAETCA Ha BCIO ero TEPPUTOPUIO.
CyBepeHuTeT Pecnybnukm KasaxcTaH o3HauvaerT,
YTO BbICLUME OpraHbl rOCY4APCTBEHHOW BNACTU
NPUHUMAOT HOPMATMBHbIE NPaBOBbIE aKTbl, UMe-
loLLMe IOPULUYECKYIO CUY HA BCEW TEPPUTOPUMU
KasaxcTaHa, 1 3TK BbICLLIME OpraHbl rocygapcraa
B npegenax CBOEM KOMMETEeHLMWU OCyLLecTBAA-
0T OPraHU3auMOHHbIE N UHbIE MEepPOonpUATUA Ha
BCEN TeppUTOPWUWM CTPaHbl, OCYLLECTBAAA CBOMU
bYHKLMM He3aBUCMMO OT BAUAHWUIN APYrUX rocy-
bapcTts. LlenocTtHOoCTb TeppUTOPUKN O3HAYaET, YTO
rocygapcrBo He AOMNyCKaeT pasaena Tepputopum
KasaxctaHa. B cnyyae, Korga TepputopuanbHas
LLeNOCTHOCTb, HEMPUKOCHOBEHHOCTb Pecnybamnku
Haxo4ATCA NofA Cepbe3HON M HenocpeacTBEHHOM
yrpo3on, [pe3naeHT NpUHMMAET Mmepbl, AUK-
Tyemble Ha3BaHHbIM OOCTOATENIbCTBOM, BK/AtOYAs
BBeZeHMe Ha Bcell Tepputopum KasaxctaHa v B
OTAe/bHbIX MECTHOCTAX YPEe3Bbl4aNHOIO MONOXKe-
HWUA, NpuMeHeHne BoopyKeHHbIx Cun [25].

Tem He meHee, ynOmMAHYTbIM KOHCTUTYLIMOH-
HbIM 3aKOHOM OT 7 gekabpsa 2015 r. BblleHas-
BaHHbIM MeayHapoaHbIM GUHAHCOBBIMA LLEHTP
«ActaHa» (M®LUA) onpeaeneH Kak «Tepputopusn
B npeaenax ropoaa AcTaHa ¢ TOMHO 0603HaYeH-
HbIMW rpaHuLamu, onpegenaemoimn lMNpesnaex-
Tom Pecnybamnkm KasaxctaH, B KOTOPOW AencTay-
eT 0cobbli NPaBOBOWN pexmMm». Bmecte c Tem,
cneayeT OTMETUTb, YTO B COOTBETCTBUU C APYrMMHM
Hopmamu 3Toro KOHCTUTYLMOHHOrO 3aKOHa, Ha
Tepputopun MOLIA He cTONbKO AeNCcTBYeT 0cCo-
Obli NPAaBOBOWN PEXMM, CKOJIbKO B COOTBETCTBUM
C 3TMM aKTOM Ha CyBepeHHoM TeppuTopun Kasax-
CTaHa co34aeTca oTAe/IbHaA LPUCANKLNA, CyLLe-
CTBEHHO OTIMYAIOLLAACA OT HOPUCAUKLMN CaMOM
Halen pecnybanKu.

B To e Bpems, cneayeT NOHUMATb, YTO Cy-
LLLeCTBOBaHME ABYX MPaBOBbIX CUCTEM B pPamMKax
O4HOW HOPUCANKLUN HE MPU3HAETCS HOPMabHbIM
ABNEHMEM COrNacHO obuenpmusHaHHbIM NPUHLN-
nam COBPEMEHHOIo MeXAyHapoAHOro U Haumo-
Ha/bHOro nNy6anyHoro npaea. CerogHsa U3BECTHbI
ABE MOAENM NOCTPOEHMA MPaBOBOM CUCTEMbI B
Ka*KAOM rocygapctee: TeppuTopuanbHaa (oCHO-
BaHHaA Ha NPUHUMNE rpakAaHCTBa U yBarKatoLas
rocyapCTBEHHbIN CYBEPEHUTET) U NePCOHasIbHasA
(ocHOBaHHas Ha pPeNUrMo3HOM NPUHAANEKHOCTH,
HepeaKo, ¢ NpeHebpekeHnem cyBepeHuTeTa oOT-
OeNbHOro rocyaapctsa). B To ke Bpems, «npaBo
B COBPEMEHHOM rocyAapcTBe, MOCTPOEHHOM Ha
npUHUMNax rpaxaaHcTea, («nation-state») o6b-
€KTUBHO SIBNAETCS TeppPUTOPUanbHbIM: B rpaHu-
L,ax CTpaHbl CYLLLECTBYET OfHa NpaBoBas cUcTeMa,
KOTOpas no onpeaeneHuto — WUCKAKYUTENIbHasA.
Bce rpaaaHe rocygapctsa cBA3aHbl 3TOW cUCTe-
MOW, M OHW CTAHOBATCA CBA3aHHbIMU [NPaBoBON]
CUCTEMOW NpuaeratoLen CTpaHbl, Kak TOIbKO OHU
nepeceKaloT rocy4apcTBEHHY0 rpaHuuy» [26].

Ha ocHOBaHWU M3NOXKEHHOro, NpeacTaBaseT-
€S, UTO, AaKe C y4eToM coaeprkaHunsa KoHcTUTyum-
OHHOTOo 3aKoHa 0 M®LUA, pa3suTne atoro LleHTpa
LenecoobpasHo C y4eTom cineaytowmx MOMEH-
ToB: (1) cobnogeHne NpUHUMNG O TOM, YTO He
MOMET CyLLecTBOBaTb OAHOBPEMEHHO ABYX MNpa-
BOBbIX CUCTEM B pPaMKax OAHOW HOPUCAMKLUW;
(2) noHMmaHue Toro, yto gencreytoan KoHcTu-
Tyuma KasaxctaHa (gake c y4eTom BHECEHHbIX B
Hee AOMNOJIHEHUA WU U3IMEHEHUIN) He NO3BOASAET
04HOBPEMEHHOE CYLLEeCTBOBAHNE HA TEPPUTOPUK
Pecnybaunku asyx topucamkumii, u (3) nobbie us-
MmeHeHMs KOHCTUTYLMK B Lensx co3aaHuma npaso-
BOW OCHOBbI 415 CYLLECTBOBAHWUA Ha TeppUTOpPUn
KasaxcTaHa napannenbHbiX HOPUCAUKLUMIA MOTYT
6bITb pacueHeHbl Kak yrpo3a LeaoCcTHOCTU U He-
NPUKOCHOBEHHOCTK Pecnybnuku [27].
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C./1. AunbmyxameTos?
13.£.Mm., Kacnuii KOFamppbIK yHUBepCUTETI,
KasakcraH Pecnybaunkacbl, Aamartbl K.

MYNIKTI CEHIMTEPNIKNEH BACKAPY WWAPTbI:
CANbICTbIPMADbI-K¥KbIKTbIK TANOAY

AHpatna
CeHimrepnikneH 6ackapy LapTbl ajfall PeT aHIOCAaKCOHAbIK KYKblK enaepiHae 3eptrenin,
93ipNeHreH aHe Taxipnbeae KeHiHeH KongaHblinaabl. PomaHo-repmaHapbIK KYKbIKTbIK 0THackl engepi
€ OCbl MHCTUTYTTbl KOHTUHEHTA/IbAi a3aMaTTbIK KYKbIKTbIH, ipresii epexkenepiHe biHFanaacTbipa OTbl-
pbin Kabblngaabl. CeHiMreplik MeHLUIKTiH, KNAaCCUKaNbIK aHIIOCAKCOHAbIK MHCTUTYTbIH Ka3aKCTaHAbIK
KYKbIKKA eHri3y/iH COTCi3 9peKeTi 3aH, WbIFapyLUbIHbl CEHIMrep/likneH 6ackapy WapTbiH eKingik moaeni
6oMbIHLWa aTay/bl KYpblibIMAAP KaTapblHa aybicTbipyfa ceben 6onaabl. Makanaga KasakcraH, /lateua
KoHe fepmaHMA KYKblfbl BOMbIHLIA ceHiMrepnikneH 6acKkapy LWapTbliH KYKbIKTbIK PeTTeyre KblCKalla
CaNbICTbIPMasibl-KYKbIKTbIK Tanaay 6epinesi.
TyihiHgi ce3pep: MyNiKTi ceHimrepnikneH 6ackapy wWapTbl, 3aHHama, aTaycbi3 Kesicim,
AHII0OCAKCOHAbIK, KYKbIK, KYKbIKTbIK, MHCTUTYT.

C./1. AunbmyxameToB !
Im.10.H., Kacnuiickuii 06w,ecTBeHHbIA YHUBEPCUTET,
Pecny6nuka KasaxcrtaH, r. Aamarbl

AOrosop JOBEPUTE/IbHOIO YNPABNEHUA
UMYLLIEECTBOM: CPABHUTE/IbHO-NPABOBOI AHANIN3

AHHOTauuA

[oroBop A0BEPUTENLHOMO YNpaBiAeHUs MMYLLECTBOM BrepBble pa3paboTaHB CTpaHax aHI/IOCaK-
COHCKOrOo NpaBa M NOHbIHE LWMPOKO UCMOAb3yeTcs Ha npakTuMKe. CTpaHbl POMaHO-repMaHCKOM NpaBo-
BOM CeMbM TaKKe BOCMPUHANAN AaHHbIA UHCTUTYT, HO C YYEeTOM ero npucrnocobneHma K dyHoameH-
TaNIbHbIM MOJIOKEHMEM KOHTUHEHTA/IbHOIO rpaXKAaHCKOro npasa. HeygayHas nonbiTKa BHeApeHUA
KNaCCMYECKOro aHIMI0CAaKOHCKOrO MHCTUTYTa A0BEPUTENbHOM COBCTBEHHOCTM B Ka3axCTaHCKOe MpaBo
nobyanna 3akoHoaaTeNA NepeBecTy 40roBOP AO0BEPUTENILHOMO YNPaBAEHMA UMYLLECTBOM MO MOAENMU
npeacTaBUTENIbCTBA B Pa3pAL NOMMEHOBAHHbIX KOHTPYKUMIA.B cTaTbe AaeTcs KPaTKMM CPaBHUTENbHO-
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ﬂpaBOBOVI dHa/IM3 NPaBOBOro peryiimposaHna gorosopa AOBEPUTENIBHOTO ynpaBaeHna MMyLecteom

no npasy KasaxctaHa, /latBuu n fepmaHmu.

KnioueBble cnosa: A0rosop AOBEPUTENIBHOIO ynpas/ieHUA MMYyLLECTBOM,3aKOHOA4ATE/IbCTBO, HE-
NOMMEHOBAHHbIM A0rosop, aHrMoOCaKCOHCKOE Nnpaso, HpaBOBOVI UHCTUTYT.

For the first time, the institution of fiduciary
management of property appeared in that form,
which is used in modern practice, in the countries
of the Anglo-Saxon legal family. Hereafter, the
fiduciary management structure has also proved
itself in the countries of the Romano-German legal
system[1, P.3]. However, given the difference in
legal systems in the early Romano-German system
of law, the model of fiduciary management of the
property was perceived in consideration of the
characteristics peculiar to the continental law [2,
Pp. 642-643].

In the scientific literature of general law, the
definitions that have been given for “trust” are
quite numerous. [3, P.1711]. So, a trust is the
relationship which arises wherever a person
called the trustee is compelled in equity to hold
property, whether real or personal, and whether
by legal or equitable title, for the benefit of some
persons (of whom he may be one and who are
termed beneficiaries) or for some object permitted
by law, in such a way that the real benefit of the
property accrues, not to the trustees, but to the
beneficiaries or other objects of the trust [4,
P.601].

According to Black’s Law Dictionary, a trust
is the right, enforceable solely in equity, to the
beneficial enjoyment of property to which another
person holds the legal title; a property interest
held by one person (the trustee) at the request
of another (the settlor) for the benefit of a third
party (the beneficiary) [5, P.345].

The notion of splitting title is inherent for the
Anglo-Saxon system of law [6, P.113]. In other
words, a property can belong simultaneously to
several owners; the first owner is the possessor
of the so-called legal title, and the second owner
is the possessor of the equitable title[7, P.3]. The
countries of the Romano-German legal system,
including Germany, Kazakhstan and Latvia, could
not fully accept this approach since this would
require a revision of the fundamental provisions
of civil law.

In Germany, without creating an independent
institution, but using the structures based on the
existing traditional institutions and general rules
in the legal system on the management of alien
business (Geschaeftsbesorgung), two structures
of property management were developed:
under the model of representation and under
the model of trust property (Treuhandeigentum)
that are different from each other in proprietary
design. In the first case, the trustor preserves
the right of property and the manager acts as

his representative by proxy, for which reason the
creditors of the trustor are not limited in the right
to foreclose on the relevant property for his debts.
In the second structure, the right of property is
transferred from the trustor to the trustee for a
certain period of time. The logical consequence of
this approach is the closure of the possibility for
the creditors of the trustor to enfore a recovery
on this —already alien — property[8, P. 131].

Nevertheless, the fiduciary management
agreement is considered a non-defined contract
in Germany. The general provisions of the GCC
on transactions, obligations and the contract
are applicable to the fiduciary management
agreement under the model of representation,
and the special discretionary norms of the GCC
regulating the assignment may be applicable by
the analogy of the law[9].

Inthe literature, it is noted that many contracts
inforce in European countries and those reflecting
the design of trustsintheir essence are structurally
close to commission contracts without the right
of representation[10, P. 54].

The general legal regime of contracts also
extends to fiduciary management agreements
under the model of trust property.

The following illustrative example can be
given:

Mr. Muttermann owns a house and transfers it
as the trust property to his lawyer. In this case, the
lawyer is the trustee. The fiduciary management
agreement was concluded with the purpose of
renting a house. In turn, the rental payments
received, after covering all expenses that the
lawyer will incur, including the commission for
fiduciary management, should go to the non-
profit foundation that Mr. Mustermann wants
to support. The contract also stipulates that the
lawyer cannot sell the house. If the lawyer tries to
sell the trust property, which he can do, because
he has the legal status of the owner, he must pay
compensation for the breach of contract to Mr.
Mutterman[11].

In some cases, the special regulations of the
BGB regulating the pledge[9]can be applied to the
fiduciary management agreement on the back of
the model of trust property. For the protection of
creditors, the court can apply mandatory norms
on the pledge, for example, if it is established
that the trustor, for the purpose of dishonest
circumvention of the law, transferred his right of
property to the trustee in order to avoid losing
the asset in the event of bankruptcy. Meanwhile,
when the parties comply with the principle of
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good faith, special mandatory norms on the
pledge are not applicable to such a contract, but
special discretionary norms on the pledge can be
applied by the analogy of the law, if the concluded
fiduciary management agreement is similar to
a pledge, and a more adequate and reasonable
elimination of the contractual gap can be found in
the relevant special norms regulating the pledge.

The fiduciary management agreement is also
not envisaged in the statutory system of contracts
of Latvia and refers to non-defined contracts.

Proceeding from the freedom-of-contract
doctrine, theconclusionofafiduciarymanagement
agreement under the model of trust property is
not prohibited by the civil legislation of Latvia, as
well as in Germany.

The most similar defined contracts to the
fiduciary management agreement are the
commission contracts and the contracts of
authority.

In accordance with Section 2321 of the Civil
Law of Latvia, a commission contract should be
understood as such a contract, according to which
one party entrusts another any movable thing
for sale at a certain price on the condition that
the person who took the thing (the commission
agent) after a certain period of time, and if the
period is not established, at the request of the
owner, pays the mentioned price or returns the
thing itself[12].

From the definition of the commission
contract, it follows that the rights and obligations
arising from transactions concluded by the
commission agent with third parties arise directly
for the commission agent, and the financial and
economic result - for the principal[13, P.212].

In accordance with the contract of authority,
one party (the authorized representative, the
attorney) is obligated to execute a certain order
for another (the proxy, the principal), and the
principal undertakes to recognize the action of
the attorney binding (Section 2289 of the Civil
Law of Latvia)[12].

The subject of the contract of authority is
the commission by an attorney on behalf, at the
expense, infavor of the principal, legally significant
actions directed either at the realization of the
rights and obligations of the principal, or at their
acquisition (change, termination) for the principal
and, mainly, transactions. However, the subject of
the contract of authority is not exhausted by civil
law transactions. Under this contract, the rights
and obligations of the principal in the field of
other, for example, procedural legal relations, can
be acquired, changed and terminated. In addition,
attorneys may carry out certain actual actions
accompanying the engagement, for example,
a request to transfer a thing to another person,
which, however, does not change the nature of

the legal relationship that develops between the
principal and the attorney[13, P.220].

The general similarity between the contracts of
authority, commission and fiduciary management
is the fiduciary nature of the contract and the
same special nature of the relationship.

However, the fiduciary = management
agreement, unlike the commission and
engagement contracts, is always a real contract;
the actual transfer of property to management is
mandatory.

In addition, the fiduciary management
agreement differs from the commission contract
by the commission of not only legal actions but
also actual actions with respect to the trust
property; it can be both non-gratuitous and
gratuitous. In turn, this contract differs from the
contract of authority by a greater independence
of the trustee; he acts on his own behalf, and not
on behalf of the principal. Unlike a contract of
authority, the trustee usually has a common goal,
for example, to maximize the profit, according to
which he subsequently acts in his own way.

In Kazakhstan, unlike Germany and Latvia, the
fiduciary management agreement relates to a
defined contract.

Special provisions regulating the fiduciary
management agreement were included in a
special part of the CC of the RK in 1999[14]. As
the drafters of the law indicate, the rationale for
adoptingthiscontractualstructureistheregulation
of relations not governed by the commission and
engagement contract. Moreover, the motive was
an unsuccessful attempt to introduce the classical
Anglo-Saxon trust institution while reforming the
legislation of the post-Soviet republics[15, P.559].

According to P. 1 of Art. 886 of the CC of the RK,
under the fiduciary management agreement, one
party (the trustor) transfers the property to the
other party (trustee) for fiduciary management,
and the other party undertakes to manage this
property in the interests of the person indicated
by the trustor (the beneficiary) [14].

In Kazakhstan, the fiduciary management
agreement can be both non-gratuitous and
gratuitous. Itis also a real contract and comes into
force from the moment of transfer of the property
to fiduciary management, and when transferring
of immovable property to management - from
the moment of state registration.

Generally, the property is transferred to the
trustee for possession, use and disposal. However,
the transfer of all three authorities by the owner
is not required at all. It is possible to delegate one
or two authorities. What is more, they may incur
some kind of restriction. Therefore, if the trustee,
through the custody and guardianship body, gets
the house of the minor to management until
he reaches the age of majority, the trustee is
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certainly not entitled to dispose of this house.
Alternatively, when grainistransferred to a trustee
for realization, he is not supposed to transfer of
the right to use it. Thus, the term “management”
in fiduciary management implies a set of the
owner’s authorities stipulated by the contract
or by the legislative act, and it is not at one level
with the very authorities [15, P.576].

The essential conditions of the fiduciary
management agreement include: 1) the subject
and the term of the fiduciary management
agreement; 2) the composition of property
transferred to fiduciary management; 3) an
indication of the beneficiary; 4) the timing and
form of reporting of the trustee; 5) an indication
of the person receiving the trust property in the
event of termination of the fiduciary management
agreement (P. 2. of Art. 886 of the CC of the RK)
[14].

The subject of the fiduciary management
agreementincludes the commission of any actions
by the trustee with a view to proper management
of the property. The term of a contract can be
expressed either as a calendar date or as an
indication of an event, which the term must begin
and end from.

The property transferred to fiduciary
management may include any property. In
accordance with P. 1 of Art. 885 of the CC of the
RK, any property, including money, securities and
property rights, can be the object of fiduciary
management [14]. Any person can be the
beneficiary. A beneficiary cannot be represented
only by a trustee and persons expressly envisaged
in legislative acts, for example, in accordance with
the legislation of the Republic of Kazakhstan on
joint-stock companies, affiliates with a trustee
cannot be beneficiaries.

The trustee shall submit to the trustor and
beneficiary a report on his activities within
the time and in the manner established by the
fiduciary management agreement. At the request
of the trustor and (or) the beneficiary, a report
on the activities of the trustee must be submitted

immediately (P. 4. of Art. 888 of the CC of the
RK) [14]. The last of the essential conditions is
the reference to the person receiving the trust
property in the event of termination of the
fiduciary management agreement. The goal of
the legislature to give this condition the status of
an essential one is not quite clear. In addition, the
legislature did not specify —is it the actual transfer
of property or the basis for the emergence of
ownership.

Currently, Kazakhstani science has not been
able to answer exhaustively, why the country
needs the institution of fiduciary management
and why it is not enough to be guided only by
the freedom-of-contract doctrine. The freedom-
of-contract doctrine for the owner allows
reproducing all legal structures in any variation
without their fixing in the law. Moreover, if the
legislative consolidation is to have a stimulating
significance for popularizing the commodity
turnover, then mandatory regulations will
rather suppress the use of this form in order to
determine the rights of the parties [15, P.573].
So, the Kazakhstan legislature provided for
special legislative regulation only for fiduciary
management under the model of representation.
In this regard, Kazakhstani judicial practice rejects
fiduciary management agreements under the
model of trust property, in view of the recognition
of fiduciary management agreements and the
pledge by mandatory models that block all sorts
of similar contractual innovations.

Therefore, the fiduciary = management
agreement, first developed in the countries of
Anglo-Saxon law, was adopted in Kazakhstan,
Germany and Latvia in consideration of the
characteristic features peculiar to the continental
law. In its turn, the unsuccessful attempt to
introduce the classical Anglo-Saxon institution
of fiduciary property into Kazakhstan law
prompted the legislature to transfer the fiduciary
management agreement, under the model
of representation, to the category of defined
structures.
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Annotation
The article consideres the issues combating cybercrimes as one of the most dangerous types of
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CornacHO  KPMMWHONOMMYECKOW  [OOKTpuHE
¢dbeHoMeHy NpecTynHOCTM CBOMCTBEHHA TaKas 3a-
KOHOMepHas cneunduryeckas ocobeHHOCTb, Kak
MCTopUYECcKan M3MEHUYMBOCTb, paccMaTpUBaemas
B BM/E OZLHOTO 13 HEPA3PbIBHbIX COCTABNAIOLLMX B
KOMM/IeKce NPU3HAKOB, XapaKTePU3YIOLWMNX Npu-
poay npecTynHocTu. [MpPU3HAK M3MEHYMBOCTH,
BK/ItOYAlOLWMI B cebs M onpeaeneHHble HOBble
TEHAEHUMW KaK COCTOAHUA B Le/OM, TaK U COOT-
BETCTBEHHO KO/IMYECTBEHHbIX M KAa4yecTBEHHbIX
noKasaTesiel NpecTynHOCTU, CBA3aH NpexKie Bce-
o C UMEILLMMMN MECTO Pa3IYHbIMKU COLLMANBbHO-
3KOHOMMWYECKMMM, MONUTUYECKMMU, MPABOBbLIMM,
KY/IbTYPHbIMM M HPABCTBEHHO-NCUXOIOTUYECKUMM
M MHbBIMX MeTaMop¢do3amM, MPOUCXOAALUMU B
YKM3HM YenoBeyeckoro obuuecTsa.

OpHO U3 OTYETIMBO 0603HAYMBLUMXCA HOBbIX
TEHAEHUMI B }KM3HU YeNoBeYeCTBa B HAcTosLLee
BPEMA — MOZAEPHM3ALMOHHbIE U MHHOBALMOH-
Hble NpoLecchbl, OKasblBaloLWMe onpeaeneHHoe
BO3ZeMICTBME Ha NOKasaTe/In NPECTYNHOCTU KakK B
MWPOBOM NPOCTPAHCTBE B LIe/IOM, TaK U B Npege-
Nlax OTAeNbHbIX CTpaH. B rpynne npectynneHui,
COBEPLUAEMbIX C MCMONb30BaHNEM AOCTUMKEHWUN
MHHOBAUMOHHbLIX M MOAEPHM3ALMOHHbIX Mpo-
Lieccos, 0cob0 NOBbILEHHYIO TPEBOTY BbI3bIBAOT
baKTbl COBEpLEHN MHOMKECTBa TAXKMUX, 0C060
TAXKUX U MHbIX YTONOBHbIX NPaBOHAPYLEHWI C
MCNo/Ib30BaHMEM CreumasnbHbIX 3HAHUI Bpeao-
HOCHOW HanNpPaBNEHHOCTU W cofeprKaHusa. B uumc-
Nle TaKMx 0b6LLeCTBEHHO OMNaCHbIX AeAHWUI 3HAUYU-
Te/lbHOe MeCTO C HapacTalolWMMn obbemamu 3a-
HMMaET B HaLl BEK KMBEPNPecTynHoOCTb.

Bonpocbl opraHusaunm 3OPeKTUBHBIX Mep
NPOTMBOAENCTBUA KMOEPNPEecCTynHOCTM B Ha-

cTosillee Bpema NPUOBPETaloT MOBbILWEHHYHO
aKTYa/IbHOCTb C Y4E€TOM TOFO OOBEKTUBHOIO 06-
CTOATE/NbCTBA, YTO B Hall BeK npobnema obecne-
YeHMA HaJeXHOM 3aWwmnTbl MHPOPMALLMK OT noca-
ratesibCTB KMOepnpecTynHUKOB B KMU3HU Yenose-
yeckoro coobuiecTtsa ABaaeTcA ogHON M3 ocobo
3710004HEBHbIX U, HECOMHEHHO, 3HAaYMMbIX ANA
obecneyeHmna HOPMANbHOTO GPYHKLMOHMPOBAHNA
W ABUXKEHUs K nporpeccy. Mosatomy coctosHue
HaZeXXHOW 3alMILEHHOCTM MHGDOPMALMOHHOM
COCTaBNAOLWEN OT KnbepaTaK B C/IOKMBLUMXCA CO-
BPEMEHHbIX peanunax cnpasenvsbim byaeT Boc-
NPUHUMATb M OLEHMBATb B KAYeCTBE KU3HEHHO
HeobXxoAMMOM, NOCKONbKY MHPOPMALMA, TaKKe
KaK BO34yX W BOAA, ABMAETCA YXKe eCTeCTBEHHOM
noTpebHOCTbIO YesioBeYecTBa.

B pamKax KpMMUHONOTMYECKOM AOKTPUHbI U3-
BECTHbI y4eHbln npodeccop HAKoB [MAMHCKUMA
XapaKTepusyeT KMbepnpecTynHOCTb KaK OAMH U3
6bICTPO Pa3BMBAOLLMXCA U MANO UCCAEA0BAHHbIX
BM/0B MPECTYNHOCTU, «BbI3BaHHbIN K }U3HUN TeX-
HuYecknum nporpeccom». [ 1, C. 376]

Ecnv npMHMMaTb BO BHUMAHME TO KU3HEHHO
Ba*KHOE MOJIOXKEHWUE, YTO B COOTBETCTBUM CO CTa-
Tbel 1 KOHCTUTYUMM Hawen pecnybankm ogHUm
13 GyHAAMEHTaNbHbIX MPUHLMMOB AeATe/IbHOCTH
Hallero rocyfapcrsa MPOBO3I/IAWIEHO NOCTpoe-
HWe NPaBOBOro rocyAapcTBa, TO COOTBETCTBEHHO
W onpeaeneHve MNPUOPUTETHLIX HanNpaBAeHWU
NpPaBOBOW MNOAWUTUKU AOKHO OPUEHTUPOBATHCA
Ha nepcrneKkTnBbl obecneyeHma LOMKHOM 3aLMUTbI
BCEW CMCTEMbI COLMAIbHO 3HAYUMbIX A/1A obue-
CTBa LEHHOCTEeN, BKAOYAA CoAa U Mepbl 3aLMTbl
MHPopmaunmn ot Knbepatak. B MHTepecax KoH-
KpPEeTU3aL MM M30MKEHHbIX BbIle PaCCyXKAEeHWUM
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BMOJIHE JIOTMYHbIM MpeacTaBnfeTcs obpaTuTb
BHMMaHWE Ha cnegylowme BbiBOAbl npodecco-
pa A.H.CaBeHkoBa: «B npaBoBom rocygapcree B
ycnosuAx rnobanmsaunm, ycuamnsatoLemnca anuHa-
MWKK pPa3BUTUSA MHOOPMALMOHHOIO 0obLecTBa,
«3/IeKTPOHHOrO rocyAapcTBa», LMPPOBOMN IKOHO-
MUKW, pOCTa BbI3OBOB M Yrpo3 MHPOPMaLMOHHOM
6e30nacHOCTM 0CObYIO poNb UrpatoT popmmuposa-
HWEe W peann3aunsa rocygapcTBEHHOM MOJIUTUKK,
HanpaB/AeHHOM Ha y4eT COBPEeMEHHbIX MHPopMa-
LUMOHHbIX TEHAEHUMI pa3BUTMA BceXx chep Kus-
HW 06LLeCcTBa M rocyaapcTBa, BblpaboTKy Hay4YHO
060CHOBAHHbIX, BbIBEPEHHbIX, B3BELLIEHHbIX NOA-
XOZ,0B pPeryimpoBaHmA HOBbIX MHPOPMALMOHHbIX
OTHOLLEeHn». [2, C.5]

B KOHTeKcTe B3aMMOCBA3M C NPUHUMNWANb-
HbIMW MOJIOXKEHUAMU, XapPaKTEPU3YIOLWMMMK pas-
NINYHbIE acneKTbl NPaBOBOro rocyaapcrsa, B CO-
BPEMEHHOW OPUANYECKON [OKTPUHE BMNOJHE
060CHOBAHHO M CBOEBPEMEHHO CTaBUTCA 3343a4a
OOHOBNEHHOrO MEPEOCMbIC/IEHUA «HE TOJIbKO
MecTa YenioBeKa B Mupe npasa, HO U MmecTa npa-
Ba BO BHYTPEHHEM MUpe YesioBeKa Mo BblifiBe-
HUIO POAM MpaBa B Camopeanusauum ANYHOCTU
B YCNOBMAX MCUXOJIOTUYECKM KOMPOPTHOrO U
COLUMANbHO afeKBATHOrO, a TaKXe co3naatenb-
HOro CyLLEeCTBOBAHUA B KOHKPETHOM KY/ibTYypHO-
NCTOPMYECKOM KOHTeKcTe». [3, C. 47]

YunTbiBas TO 06CTOATENLCTBO, YTO MOHATUSA
«MHbOpPMaUMOHHas 6e3onacHOCTb», «Kubepa-
TaKWM», «KMbepnpecTynHocTb», «Knbepbesonac-
HOCTb», «KMOEpPnpPOCTPAHCTBO» - HOBbIE B YKU3-
HW YenioBeYeCKoro coobuliecTsa, NPU3HaBaemble
cneacTBMEeM  HayyHO-TEXHMYECKOro nporpecca
ABNEHMA, YMEeCTHbIM npeacTaBAAEeTcA PacCmo-
TPeTb 0COBEHHOCTU BOCMPUATUA 0OLLECTBEHHbLIM
CO3HaHMEM WU «BHYTPEHHMM MWPOM YesIoBEeKa»
NepeyvncNieHHbIX HOBbIX MOHATUA C aKLEHTOM
BHMMAHMA Ha WX CYLWHOCTHble COCTaBAAlOLLMeE.
Mo BbiBOgam npodeccopa A.H.CaBeHKOBa, Ha
Hecatom KoHrpecce OOH no npeaynpexaeHuto
NPecTynHocTM u obpallleHNto C MpPaBOHapyLUM-
Tenamu, coctoaswemca B r. Bene 8 2000 r., cyw-
HOCTb KubepnpecTynHocTn Oblna onpegeneHa
KaK ntoboe npectynieHue, coBepLiatoleeca no-
CpencTBOM MOAKIOYEHUA KOMMNbIOTEPHOW CUCTe-
Mbl UK CETU.

«OCHOBbIBAACb Ha ONbITe UCCNefOoBaHUA U
NPaKTUYeCcKoM AeATeNbHOCTM, - nNuweT npodec-
cop CaBeHKoB A.H., - BO3MOXHO OnpeaenuTtb Ku-
6epnpecTynHOCTb KaK yMblLW/IeHHble 06LWecTBEH-
HO OMacHble AeAHUA, YCTAaHOB/IEHHbIE YTOI0BHbIM
3aKOHOM rOCyAapcTBa, COBEPLUEHHbIe NyTem He-
NpPaBOMEPHOr0 AO0CTYMa K 3/IEKTPOHHOM MHOP-

MaLMK, CoOep KalLeica B KOMMbIOTEPHbIX CeTAX
W UCMNOJMb3YIOLLME UX BO3MOXKHOCTU B CUCTEMAX
CBA3N U TeNeKOMMYHUKauniny. [2, C.8]

Jpyrve yyeHble cYMTAOT BO3MOXKHbBIM Orpe-
OeNnUTb KMbepnpecTynHOCTb «KaK COBOKYMHOCTb
NpPecTynaeHnin, COBEpPLUAEMbIX B KWOEPNPOCTPaH-
CTBE C MOMOLLbIO UM MOCPeaCTBOM KOMMblOTEP-
HbIX CUCTEM WJIM KOMMbIOTEPHBIX CETEN, A TaKXkKe
MHbIX CPeacTB [O0CTyna K KubepnpocTpaHCTBy,
B PaMKax KOMMbIOTEPHbIX CUCTEM WU CeTen, n
NPOTMB KOMMbIOTEPHbIX CUCTEM, KOMMbBIOTEPHbIX
ceTen UM KOMNbIOTEPHbIX AaHHbIx». [4, C.15]

«KnbepnpectynieHme — 3TO0 BUHOBHOE MpoO-
TUBOMPABHOE BMELLATENLCTBO B PaboTy Kom-
NblOTEPOB, KOMMbIOTEPHbLIX MNPOrpamm, KOM-
NblOTEPHbIX CeTel, HecaHKUMOHMPOBAHHaA MO-
OndrKaumMa KOMMbIOTEPHbIX AaHHbIX, @ TaKXe
WHble MPOTMBOMpPaBHble OOLWECTBEHHO OMacHble
OEeAHVA, COBEpLUEeHHble C MOMOLLbID WMAW no-
CPeacTBOM KOMMbIOTEPOB, KOMMbIOTEPHbIX CETEN
W Nporpamm, a TaKke C MOMOLLbIO UK nocpes-
CTBOM MHbIX YCTPOMCTB JOCTYNa K MOAenpyemo-
MY C MOMOLLbHO KOMMblOTEPA MHPOPMALLMOHHOMY
npoctpaHctay». [5, C. 45]

B pamKax coBpeMeHHOM KpMMUHOIOTMYECKON
OOKTPUHbI  KOHCTATUPYIOTCA  HeyTewuTesbHble
NpPorHo3bl 0 HabsoAaoWEMCS B MUPOBOM MpPoO-
CTPaHCTBE POCTE Yrpo3, BO3HMKAOLWMX «NO Mmepe
pa3BUTMA BbICOKUX TEXHO/IOTUI, CneuuanbHbIX
nnatdopm n npoyee, 4To NoTpebyet 06bLEAUHUTD
YCWUAINA, NOCKONBbKY HU OOHO rOCY4apCcTBO CaMo-
CTOSATE/IbBHO HE MOXKET CMPaBUTbCA C NMOAOOHbIM
3/10M. ... B MMpe exxerogHo cosepuiaetca 170 maH.
KnbepnpectynaeHui, yuepb oT KOTOPbIX NPeBbI-
waet 445 mnpg. gonn. Ix packpblBaemocCTb CO-
CTaBAAET NNLWb OAHY ThICAYHYIO AONW. ... NOTEPU
OT aTakK 3/10yMblLUIEHHNKOB BO Bcem mupe B 2018
rofly MOryT COCTaBUTb NOpPAAKA 2 TPAH. AOA. ... K
2021 r. ywepb ot npecTtynneHun B chepe nHobop-
MaLMOHHbIX TEXHONOTUI MOXKET NOAHATLCA 40 6
TPAH. gonn.» [6, C.12]

Mpouecc noncka nytet 06bEKTUBHOM OLEHKM
M NPaBUAbHOIO BOCMPUATUA OBLLECTBEHHBIM U
WHAMBMAYANbHBIM CO3HAaHMEM HOBbIX MOHATUN,
CBA3AHHbIX C NPAaBOBOM, COLMANBHOMN U MHOM Xa-
PaKTEPUCTUKOM NpUpoabl KMBepnpecTynHOCTH,
HaBOOMT wMccnefoBaTenss Ha MNPaBOMEPHOCTb
BbIABUXKEHUA OMpeaeneHHbIX MPeanonoXKeHWN,
OPUEHTUPOBAHHbIX HA aKUEHT BHUMaHWA Mpo-
BeAEHHbIM Hay4YHbIM M3bICKaHUAM U cHOpmMyn-
POBaHHbIM MO MX pe3y/sbTaTaM peKoMeHAaLMAM
OTAENbHbIX YYEHbIX.

Tak, B KasaxctaHe npobaemy npaBoBoro pe-
ryIMPOBaHUA HOBbIX WHGOOPMALMNOHHBIX OTHO-
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LWEeHWIM, CBA3AHHbIX C NPOTUBOAENCTBMEM KOM-
NbIOTEPHOW NPECTyNHOCTU, NoAPO6HO uccnenyet
npodeccop b.X.ToneybekoBa U1 no MToram npo-
BEAEHHOro wuccnefoBaHMA oHa dopmynupyet
cnepyrouime BbIBOAbI:

«perynMpoBaHve MpaBOBbIMM  CpPeacTBaMU
BCEX OTHOLUEHWUM, CBSA3AHHbIX C HEobXoAMMbIM
NPUMEHeHMEM KOMMblOTEPOB, TpebyeT dpopmu-
pPOBaHWA NpPaBOBbIX AePUHULNIA, WHCTUTYTOB,
CMUCTEMbI CaHKUUI U T. A., YHTO BO3MOXHO TOJIbKO
B Npefenax camoCTOATeNIbHOM OTPac/an, NpeTeH-
aytowiein 6bITb Ha3BAHHOW KOMMbIOTEPHbLIM Npa-
BOM;

[0 Tex nop, noka He ByayT OTperynmMpoBaHbl
NpaBoBble BONPOCHI HEOOXOAMMOTO NPUMEHEHMA
KOMMbIOTEPOB, 4Ype3Bbl4aMHO 3aTPyAHEHO COo3-
[aHue NpPaBoBOro OCHOBaHUA A1A 0603HaYeHUs
KpUTepureB, NO3BONAIOLLMX YCTAHOBUTb MPU3HAKK
YrO/IOBHO HaKa3yemMoro npumMeHeHUA KOMMbioTe-
pos». [7, C. 198]

Mpobnemy BbIPabOTKM ONTUMANbHbBIX MOAXO-
[10B, OPMEHTMPOBAHHbIX HA BbIGOP MPABUILHOIO
peryniMpoBaHMA BHOCMMbIX B YKU3HEHHYIO Ael-
CTBUTENbHOCTb MOCTOAHHO MOAEPHU3NPYHOLLMXCA
NHOOPMALMOHHBIX OTHOLWEHUI B COBPEMEHHOM
rnob6annsnpytowemcs MNpPoOCTPaHCTBE, MepcrekK-
TMBHbIM MpeACTaBAAETCA CTPOWUTb Ha OCHOBe
NPUHATUA NpeXae BCcero BO BHUMaHue cneundu-
YeckMx 0COBeHHOCTEN, CBA3AHHbBIX C METamop-
¢$o3amn, 0603HaAUMBLIMMUCA B OBLLECTBEHHbIX
OTHOLWeHUAX. Ecin npuHUMaTL BO BHUMaHWe TO
06CTOATENBCTBO, YTO CTeneHb COLMANbHOM 00Y-
C/IOB/IEHHOCTU, COLMANBbHOM 0BOCHOBAHHOCTU U B
KOHEeYHOM uTore apPeKTUBHOCTN AEeNCTBMA Npa-
BOBOW HOPMbl HAaXOAMUTCA B MPAMOMN 3aBUCMMOCTHU
OT y4yeTa Habnwopatowmxca TeHAeHUMI B chepe
06LLEeCTBEHHbIX OTHOLIEHWI Ha KOHKPETHbIX *KM3-
HEHHbIX Yy4acCTKaX, TO PacCMOTpPEHMe BOMPOCOB
NnpaBoBOM 3alLMTbl MHPOPMALIMOHHOM Be3sonac-
HOCTU cnepoBano Obl yBA3bIBaTb MMEHHO C Xa-
PaKTEPUCTMKOM CKNALbIBAIOLLMXCA OOHOBAEHHbIX
06LLLECTBEHHbIX OTHOLLEHWIA.

MoBbIWEHHYO aKTyaNbHOCTb Npobaembl Haa-
nexkawero obecnevyeHns  MHPOPMALMOHHOWM
6e30nacHOCTM B Hawel pecnybaunke Lienecoo-
6pa3HbIM  NpeacTaBNAETCA  paccMaTpuBaTb M
pacueHMBaTb B KayecTBe HepaspbiBHOM 4acTu
pa3paboTKM rocysapCcTBOM KOHKPETHbIX Mep, Ha-
NpaB/ieHHbIX HA 3alLUTYy UHTEPEeCcOoB HaLMOHa/b-
HOWM M 0bLLeCTBEHHOM B6e30MacHOCTU B YC/IOBUAX
CKNALbIBAIOLLMXCA pPeasbHbIX 06LLEeCTBEHHbIX OT-
HOWeHWM. 3TO CBA3AHO C TeM 0603HAYMBLUMMCA
B COBPEMEHHbIX YC/IOBUAX 0OBEKTUBHbBIM 06CTOS-
TE/NIbCTBOM, OXapaKTepM30BaHHbIM HE3aBUCUMbI-

MW 3KCNEPTaMM, COAEPKaHME KOTOPOro CBOANTCA
K aKTMBM3aUMKN U paclUMPEHUIO MacwTabos npo-
AB/IEHMA OMacCHbIX BMAOB MPECTYNHOCTU B CTpa-
Hax, 6oraTblXx NPUPOAHLIMK pecypcamun. Hawa
CTpaHa, KaK M3BECTHO, BXOAWUT B TPYMMny CTPaH,
pacnonaratowmx 6HoraTeMwnuMm nNpUpPOaHLIMM
pecypcamu, yKazaHHbIMKW NOYTM BO BCeW Tabnmue
MeHpeneesa. CnepoBaTesibHO, HAXo4MTCA Nop,
NMOCTOAHHbLIM MPULLENIOM KPUMUHANUTETA.

B nHTepecax obecneyeHns MHGopmMaLLMOHHOM
6€e30nNacHOCTM Hawel pecnybankm chopmynmnpo-
BAHO COOTBETCTBYHOLLEE 3aKOHOAATE/NbCTBO, pe-
rnameHTUpYytoLLee Mmepbl OTBETCTBEHHOCTM 3a CO-
BepLUEHME Pa3/IMYHbIX NPaBOHAPYLWEHUN, BK/LO-
YalLmMx B cebs cocTaBbl KMbepnpecTynaeHui u
WHbIX OeAHWUWA, MOCAraloWwmnx Ha MHPOPMALLMOH-
Hyto 6€30MacHOCTb. XOTA AEWCTBYHOLLMA MNaKeT
MPaBOBbIX AKTOB COAEPKMT BECbMA OBLUMPHbIN
KOMMAEKC HOPM, MCNO/Ib30BaHME KOTOPbIX MO-
3BOIAET NPOTUBOAENCTBOBATb YKa3aHHbIM NPaBo-
HapyLUeHUsM, O4HAKO MpoucxoaALme MeTaMop-
$03bl B MHPOPMALMOHHOM CUCTEME BbIABUIAOT
Ha odyepeab AHA HOBble BOMPOCHI, Tpebytoume
NpPaBOBOr0 BMeLIATENbCTBA. YMECTHbIM B 3TOM
K/toYe paccy*KaeHni byaeT yunTbiBaTb TO 06CTO-
ATENbCTBO, YTO B HACTOsALLEE BPEMA B YCAOBMUAX
HenpepbIBHOrO Pa3BUTUA HAYYHO-TEXHUYECKOTO
nporpecca NpPOUCXOAAT OnpefeseHHble Noso-
KUTENbHble W OTpuLaTeNIbHble W3MEHEeHWA B
YKU3HEHHOW aelcTBuTenbHocTU. OTpuLaTenbHble
NocneacTBMA HAyYHO-TEXHUYECKOro nporpecca
XapaKTepPU3YOTCA CYLLECTBEHHbIMU M3MEHEHUA-
MW B NOKa3aTensax NpectynHoctn. YTo o3Havaer
NU3MEHEHUA B CTPYKType NPECTYNHOCTU B LLE/IOM.
A TaKXe B €€ KO/IMYeCTBEHHOM U KauyecTBEHHOM
noKasaTesiAx, CONpPOBOXKAAWMMMNCA BO3HUKHO-
BEHMEM HOBbIX 0BLLECTBEHHO OMACHbIX AEAHWUIN,
HY»KAOLMXCA B CBOEBPEMEHHOW W MPABUIbHOM
KPUMMHaANN3aLMK.

Ecnv aKueHTMpoBaTb BHMMaHME Ha OTAENb-
HbIX TEOPETUYECKUX Pa3paboTKax, CoAeprKallmx
MOMbITKM y4YeHbIX cHOPMYIMPOBATbL MPOrHO3bI
pa3BUTUA OBLLECTBEHHbIX OTHOLEHWIA, TO Npea-
CTaBAAET onpeneneHHblii MHTepec pa3paboTka
B COBPEMEHHOW HayKe KOHLENTyaNbHbIX UAEN U
NPUHLUMMNOB, XapaKTePU3YHOLLMX TaKON HOBbIN de-
HOMEH KaK HeTOKpaTus. B 4aCTHOCTM YMECTHbIM
6yaeT 34ecCb NPUBECTM OTAE/NbHbIE NPEANOooXKe-
HWA y4YeHblX, Kacatolmecs cyabbbl coBpeMeHHO-
ro Kanutanusma u ero byaywero. MpeacrasasatoT
onpefeneHHbI MHTepecC BblABUTraemble NPOrHO-
3bl O TOM, YTO B MepPCrNeKTUBe B pesy/bTaTe Bbl-
COKOTO Pa3BUTUA U PAa3BEPTbIBAHWA NOTEHLMANb-
HbIX MHTE/NeKTyaslbHbIX 3343aTKOB M CNOCOOHO-
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CTel OTAENbHbIX NMYHOCTEN HACTYNMUT HOBaA 3pa
— 3pa NocTKanuTaan3ma 1 MUPOM, B TOM YUC/IE U
OTAENbHbIMW CTPaHaMU, ByAeT NpaBUTb 31UTa.

Cam npouecc co3gaHuns 61aronpuATHbIX ycio-
BUI s GOPMMPOBAHUA M OTOOPa 3/1UTbl Ha-
NPAMYIO CBA3bIBAETCA C MEPUTOKPATUYECKMMM
TpeboBaHUAMM, O3HAYAKOLWMMM 00s3aTE/bHbIN
y4yeT U3HaYa/IbHOW reHeTUYecKon npegpacnosno-
KEHHOCTM YenoBeKa K 3aHATUIO TOM MAM UHOM
KOHKpeTHOW aeATenbHocTbto. M6o yenosek He
CnocobeH Hay4ymTbCcAa TOMY, K YeMy He UMeeT re-
HEeTUYECKOM NpeapacnoNoKeHHOCTH. Kak bbl ero
HW NOOLLPAIM U KaKkne bbl caMble Hannepeaosble
NCUXONOro-Nesarornyeckne MHTepPaKkTMBHbIE Me-
TOZAbI M MPUEMbl KOTHUTUBHOM HAMPABAEHHOCTU U
coepKaHuA B LeaAX HayYeHUsA TaKoro YenoBeka
HW 6bIlAK Obl NpeanpPUHATLI. Mo TON NPUYUHE YTO
M3Ha4Ya/IbHO YenoBeYeCcKMii Mo3r HbiBaeT 3anpo-
rPaMMMpPOBAH Ha paspelleHune onpeaeseHHoro
TMNa 3aZa4y NoCPeACTBOM MCNOJ/Ib30BaHMA 3a/0-
YKEHHOrO B reHax MHTEeNIeKTyaNbHOro NnoTeHuma-
na. [8]

KoHeuHo e, chopMynnpoBaHHblE yYeHbIMU
KOHLLeNTyasibHble UAEMN, NONOKEHNA U PEKOMEH-
AaLMu B pamMKax HOBOFO Hay4YHOro HanpasieHUsA
— HETOKPATUK, - MOXKHO MPU3HATb NPeacTaBAs-
IOWMMKN onpeseneHHyto nepcnektnsy. OaHako
B TO K& BPems CrnpaBea/MBbiM OyLeT OTMETUTD,
YTO AOCTUKEHUSA UHHOPMALNOHHON TEXHONOTUN,
C NOMOLLbIO KOTOPOW YyAANoChb ONyTaTb CETeBOM
MayTUHOM CBA3W MOYTU BCO MAAHETY, OTAE/bHbIE
HeL0b6pPOCOBECTHO HACTPOEHHbIE 3/1IEMEHTbI pe-
WWAN MCMONb30BaTb B NPECTYNHbIX uensx. Tak,
nocpeacTBOM CETEBOM CBA3M OCYLLECTBAAETCA
nponaraHga M BoBAeYeHWE HAEMHUKOB B pAbl
Pa3/IMYHbIX TEPPOPUCTUYECKUX U BaHabOopMUpPO-
BaHWW. Peann3oBbiBalOTCA Mepbl NO YCTaHOB/e-
HUIO TaK Ha3blBAEMOrO «yMnpaB/iAeMOoro Xxaoca» B
NpPobAeMHbIX PErMoHax.

Ecnv NpUNOKUTD YCUNMA K PAaCKPbITUIO crew;-
NbMYECKNX OCOBEHHOCTEN KPUMMUHANbHOW Ma-
TPWUUbI YFONI0BHbIX MPABOHAPYLLUEHWN, CBA3AHHbIX
C MCMNO/Ib30BaHNEM LOCTUKEHUN MHOOPMALMNOH-
HOW TEXHONOTUWU, TO YMECTHbIM MPeACTaBaAseTCA
06paTUTb BHMUMAHME Ha cnesytowme obcTonTeNb-
cTBa:

B HacToAlWee Bpems MCNONb3YOTCA MOAenu
«BMXPEBON rnobanusaumm», OpuUeHTUPOBaHHbIE
Ha obecneyeHne «HOBOrO MMPOBOTO MOPSAKa» B
MHTepecax COXpaHeHUA CTabMNbHOCTU MUPOBbLIX
GMHAHCOBO-3KOHOMMYECKUX CTPYKTYpP nocpes-
CTBOM MHULUMALLMM COLUMANBHBIX CMEpYeit, n3Bep-
ratoLLMX MacCLUTabHble pa3pyLLUEHNA B PA3IMYHbIX
pervoHax.

«Ewe 6osee KoBapHble MOAXOAbl K MWUPOY-
CTPOICTBY, BK/AOYatOLME AECTPYKTUBHbIE, aHTU-
coumanbHble MNPOABAEHUA COBPEMEHHOIO Kpu-
MWHaANTETA, OCHOBAHbl Ha KOHLENUMAX ynpas-
naemoro xaoca. OKa3blBaeTcs, KOHTPONb Haf
«HEOCBOEHHbIMU» PerMoHamu Mupa BbirogHee
OCYLLECTBNATb HE MyTEM CTPOMUTENbCTBA «HOBbIX
OEeMOKpaTUiny, a NyTem paspylleHma TpaguLMOoH-
HbIX COLMA/IbHbIX OTHOLLEHWA...

CyTb HayKM O Xaoce 3aKA4YaeTcs B TOM, YTO
CNIOXHble CUCTEMbI B COCTOAHUW «HEpPaBHOBEC-
HOro nopaaKa» npu cnabbix BO3AENCTBUAX NOYTU
MrHOBEHHO OOpPYyLWMBAOTCA B XaocC. ITO CTaHO-
BUTCA BO3MOXHbIM, EC/IM B CUCTEME CYLLECTBYIOT
(nnn B Hee npuBHOCATCA) cneundUyeckne «3a-
POAbILLM» Xaoca, Ha3blBAaeMble aTTPaKTOpamMmy.
[9, C. 26-27]

Kak cBuaeTenbctByeT 06 3TOM KM3HEHHas
OEeNCTBUTENBbHOCTb, OCHOBHbIM ~ MHULMATOPOM
Hef0bpPOCOBECTHOIO MCMONb30BAHUA MHPOPMA-
LMOHHOM TEXHONOMUU U CTPEMALLMMCA K YCTaHOB-
JIEHUIO YNPABIAEMOrO Xaoca BbICTyNaeT npecTyn-
Hoe coobuectBo CLUA. Mpodeccop dasuH LWyp
B KHUre «Hawe npectynHoe obLLecTBO» KOHCTA-
TMPOBAN PsL 0OBEKTUBHbBIX OOBMHEHWUI B agpec
aMepUKaHCKOro 06pasa »KM3HKU, B KOMMAEKCE KO-
TOPbIX B Ka4yecTBe [0Ka3aTe/bCTB MPEeCTynHOCTH
obLLecTBa YKasblBaa Ha:

1) HepaBHOMNPABHOCTb AMEPUKAHLEB;

2)  y4yacTMe B MACCOBbIX HACUIUAX B APYruX
CTpaHax;

3) TO OOCTOATENbCTBO, UYTO B KY/AbTYPHbIX
TPAAULMAX W LEHHOCTAX WMMEITCA 3/EMEHTHI,
MHULMUPYIOLLME NPECTYNHOE NOBEAEHME;

4)  WCKYCCTBEHHOE CO3JaHMe HOBbIX BUAOB
npecTynaeHunin NocpeaCcTBOM Ype3MepHO perna-
MEHTaLMM OTHOLLEHNN;

5) PYKOBOACTBO HepeasbHbIMWU W Heaew-
CTBYIOLWMMWU MPUHLMMAAMM NPU NOAXOAE K NpPO-
6nemam 6opbbbl ¢ npecTynHoctbio. [10, C. 33-
40]

B KOHTeKcTe B3aMMOCBA3M C NPUBEAEHHbIMMU
Bbllle OMMCcaHMAMKU ocobeHHocTel WHPopma-
LUMOHHbIX TEXHONIOTUI, ABNAIOWMXCA COCTAaBHOM
YacTblo JOCTUMKEHWM COBPEMEHHOM  Hay4yHO-
TEXHUYECKON peBOMOUMM, LenecoobpasHbim
NpeacTaBAAeTcA BblABUHYTb MPEANoOOKEHUA O
nepcnekTUBax AasibHENLWEro Pa3BUTUA U COBEpP-
LIEHCTBOBAHUA [EMCTBYIOWErO 3aKOHOAATe Nb-
CTBa, PE/TAMEHTUPYHOLLErO NOPAAOK 0bpalLeHns
C LOCTUMKEHUAMM HAYYHO-TEXHUYECKOTO Nporpec-
ca, Hecywmmm B cebe noTeHUMaNbHble BPeAOHOC-
Hble A1 OKPYXKatoLMX 3apaabl.

To ecTb NOCKONbKY OTAE/IbHblE BPEAOHOCHbIE
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HeraTMBHble MOCNEACTBUA Hay4YHO-TEXHUYECKOM
PEBONIOLMM MOTYT HECTU B cebe NoTeHLMabHYO
Yrpo3y TaKOWM NOBbILEHHOMN CTENEHU COLMANBHOM
OMACHOCTK, YTO A5 UX NpeaynpexaeHns u npe-
ceyeHua rocypapctsy HeobxoAUMMO WCMOAb30-
BaTb HanMbosee cTporve pblyary NPaBOBOrO BO3-
[eNCTBUA — pblyarM yrolloBHO-NPaBOBOW perna-
MEHTaLMU CKNaAbIBAOLWMXCA HOBbIX OTHOLWEHWH,
TO aKTyaNM3MpyeTcsa COOTBETCTBEHHO npobsiema
CBOEBPEMEHHOrO pPearnpoBaHMA Ha BO3HMKalo-
WMe HeratMBHble TeHAeHUMU. B yacTHOCTM B
YrO/I0BHO-NPABOBOM pPernaMeHTaummn HyKaatoTcs
OTHOLUEHUSA, COAEP’KAaHWE KOTOPbIX COCTABAAOT
AesAHuA, CBA3AHHbIE C UCMOb30BaHWEM MHOP-
MaLMOHHbIX CUCTEM MNPOTUBOMNPABHLIMU METO-
AaMu 1 cnocobamm, BOSMOXKHbBIMM NOyYaTb pac-
NPOCTPaHeHMe B ABYX HanpaB/ieHUAX UX MPOAB-
NeHus. «Bo-nepBbix, COBPEMEHHbIE NPECTYNHUKN
HaLEeNMBalOTCA HA KOMMbIOTEPHbIE U TENEKOM-
MYHWKALMOHHbIE CUCTEMbl A8 HECAHKLMOHM-
POBAHHOIO NOYYEHUA UAN U3IMEHEHUA LLEHHOWM
MHPOPMALMM M MOTYT MbITaTbCA HAPYLWNTb QYHK-
LMOHUPOBAHME 0OCOBO BaKHbIX KOMMEpPUYECKUX
M 0bLWecTBEHHbIX cucTeM. Bo-BTOpbIX, npecTyn-
HWKK, B TOM YMC/IE YNeHbl OPraHM30BaHHbIX Npe-
CTYMHbIX TPYMMN U TEPPOPUCTbl UCMOb3YIOT 3TK
HOBbIE TEXHO/IOTUM A/1A 0berYeHns coepLueHmn
TPagMLUMOHHbIX NpecTynaeHuii». [11, C. 220]

MpvBeAeHHble MOMIOXKEHUA BCKPbIBAOT OT-
[Ae/ibHble acneKTbl, XapaKTepusytowme cTeneHb
COUMANbHOM OMACHOCTU WM COLMANbHO OMACHbIX
NOCNeACTBMIA KOMMNbIOTEPHbIX YTON0BHbIX NPaBo-
HapyLLUeHWUI. B cBA3Kn ¢ 3TUMK 0BCTOATENBCTBAMM
aKTyanusmpyetca npobaema KpUMMHaNU3aLmm
HOBbIX YKa3aHHOro pofa AeAHUN.

MpUHATME pelleHna 0 KPUMUHAAM3AUNN 06-
LEeCTBEHHO OMACHbIX AeAHUI AOKHO CTPOUTLCA
C Y4ETOM TOro 06 bEKTUBHOIO 06CTOATENBCTBA, YTO
YrO/I0BHO-NPABOBasA HOPMA, KaK M BCAKAA HOPMA
npasa, NpW3BaHa pPeryiMpoBaTb 0OLLECTBEHHbIE
OTHOLUEHUA C OpPMEHTaLMen Ha MAKCMMANbHO
NoAHOE pa3pelleHne KOHKPETHO onpeaesieHHOM
CouManbHOM NpobaemMbl, BOZHUKAOWEN Ha KOH-
KPETHOM XM3HEHHOM y4acTKe. B ocHoBe ke co-
LUManbHOM nNpobnembl HAXOAMTCA, KaK MpaBuo,
npoTMBOpeYne, BbI3BAHHOE CTO/IKHOBEHMEM WH-
Tepecos. [osTomy cnyxebHasa poab YroNoBHO-
NpPaBOBOM HOPMbl CBOAMUTCA K PaspeLLeHnto Bo3-
HUKLIEro KOH(AMKTa MHTEPECOB U CHATUIO TeMm
CaMbiM MMEBLLUEr0 MECTO YroJI0BHOIO NpaBOHa-
pyweHus.

Mo pe3ynbTaTam aHanM3a HOPM YroJI0BHOMO
npaBa Hawel pecnybavKW, HanpaB/ieHHbIX Ha
60pbby C YronoBHbIMM MPABOHAPYLIEHUAMMU B

chepe nHPopmaTU3auMmM 1 CBA3K, He ByaeT ownb-
K1 BblABUHYTb NPeAnoNoXKeEHNE O HEAOCTAaTOYHO
AaKTMBHOM BbINO/IHEHUWN YKA3aHHbIMW HOPMaMMU
cBoen cnyxkebHoi ponun. C yyeTom 3TUX obcTOA-
TENbCTB B WMHTEpecax AajibHellero coeplleH-
CTBOBAHUA M Pa3BUTUA OEUCTBYIOLLETO Yro/oB-
HOrO 3aKOHOAATENbCTBA, PErAMEHTUPYHOLLETO
OTBETCTBEHHOCTb 338 KOMMbIOTEPHbIE YrO/0BHbIE
NpaBOHAPYLWEHWA, aKTyaslbHbIM NpeaCcTaBAseTcA
aKUEHTMPOBaTb BHMUMAHWE Ha MEXKAYHaPOAHbIN
NpaBoOBOW OMbIT. B 4aCTHOCTM NepcrneKkTUBHbLIM
npeacTaBaseTca yyecTb pekomeHaaumm OpraHu-
3aLUMM IKOHOMMYECKOTO COTPYAHMYECTBa U pas-
ButuA (O3CP) 0 NpuM3HaHMKM YrONOBHO HaKasye-
MbIMW CNeAyoWNX AeAHUN:

«a) BBeAEHWe, U3MEHEHME, CTUPaHUE n/uau
NoAaB/ieHne KOMMNbIOTEPHbIX AAHHbIX U/WUAN KOM-
NbIOTEPHBIX MPOrpamMmm, COBEPLUAEMOE YMblLL-
JIEHHO C HAMEPEHMEM OCYLLECTBUTb HE3AKOHHbIN
nepesos, GMHAHCOBbLIX CPEeACTB AN APYrUX LEeH-
HoCTew;

6) BBegeHMe, U3MEHeHWe, cTupaHue wu/uau
NoAaB/ieHne KOMMNbIOTEPHbIX AAHHbIX U/MAN KOM-
NbHOTEPHBIX MPOrPaMM, COBEPLLAEMOE YMbILLIEH-
HO C HaMepeHWeM cAeNaTb NoAJIor;

B) BBeAeHWE, MU3MeHeHWe, cTupaHue wu/uau
noAaB/ieHne KOMMNbIOTEPHbIX AAHHbIX U/WUAN KOM-
NbIOTEPHbBIX NPOrPAMM, UAN UHbIE MaHUNYAALMN
C KOMMbIOTEPHLIMU CUCTEMAMM, COBEpLUAEMble
YMbILWAEHHO C HAMEPEHMEM BOCMPENATCTBOBATb
OYHKLMOHMPOBAHMIO KOoMMbloTEPA W/UAn Tene-
KOMMYHUKALLMOHHOW CUCTEMDI;

r) HapyLeHWe 3KCKI3MBHOrO Npasa obnaja-
TeNs OXPaHAEMOMN aBTOPCKMM NPaBOM KOMMblO-
TEPHOM NpPOrpaMmmbl C HAMepPEeHUEM BOCNO/b30-
BaTbCSA MPOrPaMMOlN B KOMMEPYECKUX LEeNaxX U
peann3oBaTb ee Ha PblHKE;

4) AOCTYyN K KOMMbloTepy M/MAn K Tenekom-
MYHWMKaLMOHHOM cuCTeEME U NepexsaT MHbopMa-
UMK, BblAAaBAaeMOlM KOMMNbIOTEPOM M/WMAN Tene-
KOMMYHWKALUNOHHOW CUCTEMOW, KOTOPbIM Obin
Mo/y4YeH Kak CnefcTBME OCO3HAHHOIMO AENCTBUA
6e3 paspelleHna 11La, OTBETCTBEHHOIO 3a QYHK-
LMOHUPOBAHME CUCTEMDI, NyTem (1) HapyeHus
OXPaHHbIX Mep, UK (2) aApyrnx 6ecyecTHbIX Uan
3/10yMbILWIEHHbIX AencTBUin». [11, C. 221-222]

CpaBHeHMe NpuBeAEHHON CUCTEMbI PEKOMEH-
Jauui MeXAyHapOoAHOM opraHM3aumm ¢ Hopma-
MW AeNCTBYIOLLErO B Hallel pecnybanKe yronos-
HOrO 3aKOHOAATENbCTBA MO MPOTUBOAENCTBUIO
YFONOBHbIX NPaBOHAPYLEHWUN, COBEPLIAEMbIX B
chepe MHOOpMaTM3ALMM U CBA3KM, HABOAMUT Ha
BbIBOJ, O TOM, YTO Halle 3aKOHOAATENbCTBO HYK-
[aeTca B AaslbHEWMWEM Pa3BUTUM U COBEPLUEH-
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CTBOBaHMUW. [03TOMY B MNEpCrneKkTMBe LLEeNecoo-
6pasHbIM NPeACcTaBAAETCA NEPECMOTPETb HOPMbI
[naBbl 7. «YronoBHble NpaBOHapyLeHMs B cdepe
nHpopmatmsauymm n ceasm» YK PK c yueTom pe-
KomeHaaunii O3CP.

Ecnn BbIlWEN3NOXKEHHbIE MPEANONOKEHNN O
nepecmoTpe AeNCTBYHOLLEro YrONOBHOMO 3aKOHO-
OaTenbCTBa HaWAyT NoAAepP KKy, TO Lenecoobpas-
HbIM MNPEACTaBAAETCS NMPUHMMATb BO BHMMAaHUeE
TO 06CTOATENLCTBO, YTO B MPOLLECCE KPUMMUHANK-
3aUMM OTAENbHbIX AEAHWI B NPABOTBOPYECKOM
NpaKTUKe MNPUHATO cobntogatb onpeneneHHble
npasuna, cGopmMynmMpoBaHHbIe B AOKTPUHE Yro-
NIoBHOro npasa. «[na Toro, 4Tobbl B 3aKOHOAa-
Te/IbHOW NPaKTUKe NPUHATL pelleHne 0b oTHece-
HWUM TOFO UAU UHOTO NOBEAEHUA K MPEcTynHOMY
N Hakasyemomy, - Nucan akagemuk Kyapasues
B.H., - HeobxoaMmo nocnefoBaTe/lbHO paccma-
TPUBaTb MO MEHbLUEN MEPE YeTblpe KOHKPETHbIX
BOMpPOCA, @ MMEHHO: a) CyLLeCTByeT i1 noTpeb-
HOCTb (HeobXxoAMMOCTb) B 3aKOHOAATE/IbHOM 3a-
npeweHnn nogobHbIX AencTsnin; 6) gonyctumo
I 3TO 3amMpelleHne B pamKax CyLLecTBYOLLEeMN
0obLecTBEHHONM M NPaBOBOM CUCTEMbI; B) OCyLle-
CTBMMO /I OHO C NPAKTUYECKOM TOUKM 3pEHUS; T)
nosiesHo nn (uenecoobpasHo M) 3aKpenneHue
C YYETOM KOMMJIEKCA BCEX WHbIX COLMANbHbIX,
NOJINTUYECKUX, MCUXONOTMYECKMX M T.N. obcTos-
Tenbctsy». [12, C. 105]

OCHOBbIBAACb Ha NPUBEAEHHbIX MONOKEHUAX
akagemuka Kyapasuesa B.H., MOXXHO BbIABUHYTb
NPeAnosioXKeHUs 0 HaspeBlen HeobxoaMmocTu
BHECEHWS NOMNpPaBOK B AEWUCTBYIOLLEE YrOJIOBHOE
3aKOHOAATENIbCTBO, PErN1amMeHTUPYIOLLEE OTBET-
CTBEHHOCTb 33 Yro/I0BHble MNPaBOHAPYLIEHUS B
coepe nHdopmaTmsauum u ceasu. MpuHsaTne pe-
LUEHUSA O BHECEHUM UIMEHEHUN U AOMNOSHEHUM
B Yro/JIoBHOE 3aKOHOAATENbCTBO 06 OTBETCTBEH-
HOCTM 32 KOMMbIOTEPHbIE YFONOBHbIE MPaBOHapY-
LUEeHUSA COOTBETCTBYET LeNM NpuBeaeHMaA Hallero
HaLMOHANbHOIO 3aKoHOAATeNbCTBA B COOTBET-
CTBME C MEXAYHapoAHbIMKW cTaHAapTamu. Mpak-
TUYECKan peanunsaums npeanaraemblx nNpaBoBbIX

HOBeN/N 3aTpyAHEHWI Bbi3BaTb HE MOKeT. BHe-
CeHWe NMonpaBoK B AeWCTBYIOLLEee YrOoN0BHOe 3a-
KOHOZ,aTeNbCTBO M NPaBUAbHOE UX MPaKTUYecKoe
NPUMeHeHWEe MOXKeT MPUHECTU CYLLEeCTBEHHYIO
NnoNb3y B pelleHnn npobaembl NOBbILEHUA -
beKTMBHOCTN 60PLObLI C YroNIOBHBIMW NPAaBOHaPY-
weHnAmm B chepe MHGopmaTM3aLmm 1 CBA3W.

MpaKTuyeckoe pelleHWe MNpPaBOTBOPYECKMX
33434 NpPOTUBOAENCTBMA KMbBepnpecTynHOCTU
cnpaBea/IMBbIM NPeACcTaBAAETCA CBA3bIBATH C yye-
TOM W MepcnekTMBamu MMNAeMeHTalumMmn B Halwe
HaUMOHa/IbHOE 3aKOHOAATE/NbCTBO MO3UTMBHOTO
onbiTa 3apybeXkHbIX CTPaH, YCNEWHO BeayLLMX
60pbbYy Cc paccmaTpmBaeMbiMu AesHUAMU. K npu-
mepy, O.A.3UrmyHT No pesyibTaTamM NPOBeAEHHO-
ro NoapobHOro nccnefoBaHMA KMbepnpecTynHo-
cTM B epmaHUKM yKa3biBaeT Ha TO, YTO YrONIOBHO
HaKa3yemMbIMW TaM NPU3HAKOTCA Caeaytolme aen-
HWA: «MOLIEHHMYEeCTBO MOCPeACTBOM Hemnpaso-
MEepPHOro 3aBaaAeHUA NNACTUKOBOM KapTbl € PIN;
MOLLEHHMYECTBO C UCMOAb30BaHMEM KOMMbIOTE-
pa; MOLEHHNYECTBO B OTHOLLEHWM NpaBa AOCTy-
na K cpeactBaM KOMMYyHMKauuu; danbcuduka-
LMA OAHHbIX, CYLWEeCTBEHHbIX ANA A0KA3aTeNbCTB,
BBeAeHWe B 3abnyKaeHWe npu odopmMmaeHUU
NpPaBOBbIX OTHOLEHNI NocpeacTBOM 06paboTKM
OAHHbIX; M3MEHEeHWe [aHHbIX, KOMMblOTepHas
OMBepCuUA; WNUOHAXK AaHHbIX; MMPATCTBO B OTHO-
LWEHUN NPOrpamMmMHoOro obecrneyeHuns (MMYHOE Uc-
No/1b30BaHWE, HaNpuMmep, KOMMbIOTEPHbIE UTPbI)
M NUPATCTBO B OTHOLUEHMM MPOrPaMMHOro obe-
cnevyeHus B popme NnpodeccMoHabHOM AeATesb-
HoCcTM. OCHOBHaA YacCTb COCTAaBOB 3TMX KOMIMbHO-
TEPHbIX MPEeCTyNn/ieHU ONUCbIBAaeT pPas/nYHble
BMUAbI MoLIeHHMYecTBa». [13, C. 111]

MNpuBeaeHHble nogxodbl K  YrONOBHO-

NPaBoOBbIM KOHCTPYKLMAM HOPM, periamMeHTupy-
IOLLMM OTBETCTBEHHOCTb 33 KMbepnpecTynieHus,
cnepoBano 6bl MCNOMb30BaTb A/1A Aa/ibHENLWEro
pa3BUTMA N COBEPLUEHCTBOBaHMA Mep NpPOTMBO-
AencTenA KnbepnpecTynHOCTU B Hallen pecmy-
OJmKe.
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P. T. ATAHTAEB!
'Kacnuiicknii obwecTtBeHHbIii YHUBEpPCUTET,
Pecnybauka KasaxcraH, r. Aamarbi

KPUMUHANUCTUYECKAA XAPAKTEPUCTUKA YITONNOBHbIX
NPABOHAPYLUEHMIA HECOBEPLUEHHOMIETHUX

AHHOTauuA

CTaTbsi NOCBALLEHA BOMPOCAaM KPUMMUHAIUCTUYECKOM XapaKTEPUCTUKM YrONOBHbIX NPaBoOHapyLle-
HWI, COBEpPLUEHHbIX HECOBEPLUEHHONETHUMMU. BarkHelwen 0cOBeHHOCTbIO COBPEMEHHbIX MPaBOBbIX
WHCTUTYTOB SIBAAETCS NMpPUMEHeHne ocoboro pexunma oxpaHbl, NPeasyCMOTPEHHOro 3aKoHoZaTeslb-
CTBOM /15 obecneyeHms NpaB M 3aKOHHbIX MHTEPECOB HaMMeHee 3alUMLLEHHbIX rpynn npaBoobiaga-
Tenei. laHHaa 0CO6eHHOCTb Nony4ymaa Hambonbluee pacnpocTpaHeHUe B NPU3HAHMM HECOBEPLLEH-
HOMIETHUX, KaK CyOBEKTOB COLMANbHOM CTPYKTYpbl 0b6LLEeCTBa, YbM CMNOCOBHOCTU CaMOCTOSITENbHOM
NpaBoOBOM 3aLWMTbl ABASAOTCA Hambonee orpaHMYeHHbIMM.3aLLNTa HECOBEPLUEHHOETHUX FPpaXKaaH,
B TOM YMCAe OT NPECTYNHbIX NOCAraTeNbCTB, ABAAETCA 06A3aHHOCTBIO FOCYAAPCTBa U peanunsyertcs Um
NocpesCcTBOM AEeATENIbHOCTM MPaBOOXPaHUTENbHbIX M cyAebHbIX opraHoB. MNpouncxoasiine B HacTon-
LLee BpemMa B Ka3axCTAaHCKOM 0bLLecTBe NPOoLLeCcChbl Pa3BUTUS U COBEPLUEHCTBOBAHMSA, aKTya/IM3NPYHOT
HeobX0AMMOCTb YCUAEHWUS NPOTUBOAENCTBUA NPECTYNHOCTY.

Kniouesble ¢noBa: yrosoBHble NpaBOHapyLUEHWA, HECOBEPLLUEHHO/IETHUE, pacciefoBaHNe, KpUMHU-
HA/IMCTUYECKAA XapaKTePUCTMKA, TUMMUYHbIE CUTYaL MK, NOL03PEBAEMbIN.

P. T. AraHTaes!

'Kacnuit KoFamablK YHUBEPCUTETI,
KasakcraH Pecny6aukacbl, Anmartbl K,

KOMENETKE TO/IMAFAHAOAPAbIH KblZIMbICTbIK K¥KbIKBY¥3YLbI/IbIKTAPADIH,
KPUMUHANUCTIK CUMMATTAMACHI

AHpaTna
Makana KaMesneTKke TONIMAFaHOAPAbIH, acafaH KyKbIKOY3yLbIIbIKTapAbl KPUMUHANUCTUKANBIK
cunaTramacbl macenenepiHe apHanfaH. Kasipri TaH4afbl KYKbIKTbIK WMHCTUTYTTapAblH, MaHbi3abl
epeKLeniri KYKbIK MeneHyLwinepAaiH, eH a3 KopfaafaH TONTapAblH KYKbIKTap MeH 3aHAbl myaaenepin
KaMTaMacbl3 eTy YLiH 3aHHAaMaMeH Ke34eNreH KopfFayablH epeKLle pexxnmiH KongaHy 6obin Tabbina-
Abl. Ocbl epeKLeniri KameneTKke ToIMaFaHAAPAb! KYKbIKTbIK KOpFayFfa Kabinettepi eH, lwekTeyni 6onbin
KeneTiH KOFaMHbIH, 9/1eYMETTIK KYPbIJIbIMHbIH, CYyObeKTINepi peTiHAe TaHy TYPiHAE eH, KeH TapaabiMblH
TankaH. Kamenet KacKka ToAamafaH a3amaTtTapbl KOpPFay, COHbIH, iliHAE KbIIMbICTbIK 9peKeTTepaeH,
MeM/IEKET MIHAETI 6onbIN Keneni KaHe KYKblK Kopfay MeH COT OpraHAapbl apKbl/ibl Xy3ere acbl-
pblnagbl. Kasipri TaH4a KasakcTaHAbIK KOFamaa BO0/bIN »KaTKaH AaMy MKoHe XKeTiNAipy npouecrtepi
KbI/IMbICTBbIKKA DOreT yacayabl KYLIENTY KaXKeTTiNiriH e3eKTi macenere aiHanapipaapl.
TyiiiHai ce3pep: KbIIMbICTbIK  KYKbIKOY3YLIbIIBIKTAP, KaMesieTKe TosIMafaHgap, Teprey,
KPUMMUHANUCTIK cMNaTTama, KaAiMri CUTyaumanap, Ky4ikTi.
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FORENSIC CHARACTERIZATION OF JUVENILE DELINQUENCY

Annotation

The article is devoted to the forensic characteristics of criminal offenses committed by minors. The
most important feature of modern legal institutions is the use of a special protection regime provided
by law to ensure the rights and legitimate interests of the least protected groups of rights holders. This
feature is most prevalent in the recognition of minors, as subjects of the social structure of society,
whose abilities of independent legal protection are the most limited.Protection of minors, including
criminal offenses, is the responsibility of the state and is implemented by them through the activities
of law enforcement and judicial authorities. The processes of development and improvement currently
taking place in Kazakhstani society make it necessary to strengthen the counteraction of crime.

Keywords: criminal offenses, minors, investigation, forensic characterization, typical situations,

suspect.

MeToamKa paccnenoBaHUA YroIOBHbIX MNPaBo-
HapyLlweHWn HecoBepLleHHONeTHUX basumpyeTtcs
Ha 0OLWMX LLenax 1 NPUHLMNAX, OTPaXKas BMecTe
€ TeM 0cOBeHHOCTH, CBA3AHHbIE C IMYHOCTbIO He-
COBEpPLUEHHO/IETHETO.

TepMUH «KPUMMHANUCTUYECKAA XapaKTepu-
CTMKa Yro/I0BHOrO NPaBOHAPYLEHUA» U 0603Ha-
Yaemoe MM MOHATME BOLUAM B HAYYHbIN KPUMU-
Ha/IMCTUYECKMI 0O6MX04, B KOHLE LIeCTUAEeCATbIX
rogos. O603HaYa M OHU CUCTEMY TUMUYHBIX NPU-
3HAKOB Yro/I0BHOrO MpPaBOHAPYLIEHUA TOrO MAU
MHOro BMAA. K KOHLY cemMuaecaTbix rogos BOKPYT
NMOHATUA KPUMMHAIMCTUYECKON XapaKTepUcTu-
KM YrONOBHbIX MPaBOHapYyLIEHWN Pa3BEpPHYIUCH
6ypHble guckyccun. MHorme yyeHble CTapasmchb
obocHOBaTb CBOE MOHMMaHMUE CTPYKTYpbl U CO-
OEepPrKaHUA KPUMUHANMUCTUYECKON XapaKTepucTu-
KM YrONOBHbIX NPAaBOHAPYLUIEHUM KaK egUHCTBEH-
HO BepHoe. CTPyKTypa KPUMWHAAUCTUYECKOM
XapaKTEPUCTUKM pPACCMATPMBAETCA B KauyecTse
cnepyrowmx 31emMeHTOB: Cnocob coBepLleHus
YrOJIOBHOMO MPaBOHAPYLIEHUs, mexaHn3m obpa-
30BaHMA [40OKa3aTenbCTB, MexaHM3M cnegoobpa-
30BaHMA, 0OCTaHOBKY COBEpPLUEHUA YroOJIOBHOIO
NpaBOHapyLWeHUA, AaHHble O JIMYHOCTU U NoBe-
OeHUn 06BUHAEMOro 1 notepnesLiero. bonblwoe
BHMMaHWe pa3paboTKe NOHATUA, COAEPKAHUA U
CTPYKTYPbl KPUMUHANIMCTUYECKON XapaKTePUCTU-
K1 yaenseT B cBoux pabotax P.C. BenkuH, cTpyk-
TYPY KPUMMHANUCTUYECKOW XapaKTePUCTUKM OH
NpeACTaBAAET COCTOALLEN M3 TAKUX /IEMEHTOB:

1. XapaKTepucTtnka TUNMUYHOM UCXOAHOWN WH-
dopmaumuy;

2. CucTema AaHHbIX O TUMMYHbBIX cnocobax co-
BEPLUEHUA N COKPLITUA AaHHOIO BUAA YIOMOBHbIX
NpaBOHAPYLWEHNN N TUMUYHbBIX NOCAEACTBUAX UX
NPMMEHEHUS;

3. JINYHOCTb BEPOATHOrO NPEecTynHWKa M Be-
POATHbIE MOTUBbI U LEAN YroJIOBHOIO MpaBOHa-
pyleHus;

4. JINYHOCTb BEPOATHOM KepTBbl YrONOBHOMO
NpaBOHapPYLIEHMA U AaHHble O TUMMYHOM Npea-
MeTe NoCAraTeNbCTBa;

5. [laHHble O HEKOTOPbIX TUMWUYHbLIX 0BCTONA-
TENbCTBAX COBEPLUEHUA YrOJIOBHOIO NpaBoOHapy-
weHua (mecto, Bpems, 06CTaHOBKA);

6. [laHHble O TUNNYHbIX 0OCTOATENBCTBAX, CNO-
CO6CTBOBABLUNX COBEPLUEHNIO KOHKPETHOTO BMA3,
poaa yrosoBHbIX NpaBoHapylieHnii [1, ¢.116].

KpMMUHaNNCTMYECKasn XapaKTePUCTUKA B Ka-
YecTBe MCXOAHbIX MONOMEHWUN CBOEN CTPYKTYpbI
OO/IKHA OMNMpPaTbCA Ha MPWM3HAKWM cocTaBa Yro-
JIOBHOTO MpPaBOHapYyLLIEHMA, COAEPKALLMECA B €T
YrO/IOBHO — NPABOBOW XapaKTEPUCTUKE, HAy4HOM
6a30l ans ee pa3paboTKM ABAAIOTCA KPUMMHa-
NINCTUYECKME YYEHUS O MPUYNHHOCTU, MPOTrHO3U-
pOBaHMM, CNOCO6AX MOATOTOBKWU, COBEPLUEHUA U
COKpPbITMA YrofIOBHbIX NpaBoHapyweHuin. Coaep-
YKaHMEe KPUMMHANUCTUYECKOM XapaKTepPUCTUKU
YrOJIOBHbIX MPaBOHapYLEHUN — 3TO onpeaeneH-
Has cucTema JaHHbIX, NpeAHa3sHa4YeHHbIX A8
OpraHuMsaLmm pacciefoBaHUs YroNOBHbIX NPaBo-
HapyweHuit. Mo cBoel cyTu 3To Hay4yHas OCHOBA
AN peKoOMeHAaunii, npeaHasHaYeHHbIX opraHam
pocyaebHoro paccnefoBaHUsa ANsA BblABUMKEHUSA
CNeACTBEHHbIX M PO3bICKHbIX Bepcuii, onpeae-
JIEHUWN OCHOBHbIX HAMpPaBAEHUI paccaefoBaHUA
W pelleHua ApYyrux BaKHbIX 3aga4y. B cTpyKktype
KPUMMWHAINCTUYECKON METOAMKM pacciegoBaHUs
KPUMMWHAIMCTUYECKAsA XapaKTepPUCTUKa ABAAETCSA
Ba)KHEMLIMM 3/1eMEHTOM, MOCKO/IbKY NnpeactaeT
B KayecTBe WUCTOYHWMKA CBeAEeHWUI 06 yrosloBHOM
NpaBOHapPYLIEHUN U NPECTYNHUKe, HE0bX0ANMbIX
Ansa opraHusaumm spGeKTMBHON PaboTbl MO KOH-
KPETHbIM Yro/IOBHbIM AENaMm.

BmecTe ¢ Tem, HEOHXOAMMO YUMTbIBATL CheL-
NOUKY KPUMUHANUCTUYECKON XapaKTEPUCTUKM
YrO/IOBHOTO MpPaBOHAPYLWEHMA COBEPLUEHHOTO
HECOBEpPLUEHHO/IETHUM, @ MMEHHO K YMUCAYy Xa-
PaKTEPHbIX IMYHOCTHbIX 0OCOBEHHOCTEN HecoBep-
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LWEHHONETHUX, COBEPLLAOLLMX NPECTYNIEHNE, OT-
HOCATCA U CcyWwecTBeHHble AedopMaummn Ux Hpas-
CTBEHHbIX M NPaBOBbIX LLEHHOCTHbIX OPUEHTALMIA.
B 4aCTHOCTM NOHATMA TOBAPMLLLECTBA, A0ATA, COBE-
CTW, CMENOCTU U T.A4,. NePEOCMbIC/IMBAIOTCA STUMM
NOAPOCTKAMM UCXOAA U3 TPYMNOBbIX UHTEPECOB.
KU3HEHHbIE LENN CMEeLLaoTCA Y HUX B CTOPOHY
ncmMxonormyeckoro KomdopTta, KOMMNaHeWcKo—
rPynnoBOro XxapakTepa, CUIOMUHYTHbIX YA0BO/b-
CTBUAX, NOTPebUTENbCTBO, Haxmebl. Cosepluas
amopasbHble MPOTUBOMNPABHbIE MOCTYMKKW, OHMU
CTPEMSATCA BCAYECKM «obiaropakmMBaTb» UX MO-
TUBbI, UCKaXEHHO HEeraTMBHO OLLeHWBATb MOBe-
AeHue notepneslUMX. Y HUX YeTKO dUKcupyeTca
nosnuma ogobpeHua UM KNOHMMaHUAY» 60Nb-
LWUMHCTBA YrONOBHbIX MPABOHAPYLUEHWI, OTPULA-
HWA WU NONHOTO UFTHOPMPOBAHUA COBCTBEHHOW OT-
BETCTBEHHOCTM 33 NPOTMBOMpPABHOE NOBEAEHME.

B oTeyecTBEHHON KPUMWMHANUCTUYECKON Nu-
TepaType NPUHATO KnaccuduumpoBaTb Hecosep-
WEHHONETHUX MpPABOHapyLIMTENe Ha uYeTblpe
™na:

- K MepBOMY TUMY MOTYT BbITb OTHECEHbI N3,
BNepBble COBEPLUMBLUME YrOJIOBHOMO MPABOHa-
pyweHua nog, BANSHUEM CUTYALUK; UX NpeaLe-
CTBYtOLLEE MOBEAEHME M HPABCTBEHHbIM 06/MK
[O0CTaTOYHO nonoxuteneH. OBbIYHO TaKue noa-
POCTKM COBEPLUAIOT Mano3HayuTesIbHble MpaBo-
HapyLLeHUs noj, BAUAHWEM KOHQIMKTHON MK
Yype3BbIYaMHOM CUTYALUN.

- KO BTOPOMY TUMY OTHOCAT TeX, KTO BNepBble
COBEepLUNA NpecTynieHne nog BANUSHUEM CUTYya-
UMK, O4HAKO npeablaywiee Mx noseneHme 6110
He 6e3ynpeyHbim. OHM 0bnafatoT TaKUMU OTPU-
LaTeNbHbIMW HAKJAOHHOCTAMM, KaK ynoTpebne-
HWe CMMPTHbLIX HAMUTKOB, HAPKOTUKOB, KYPEHWE,
nobern 3 goma u 1.4,

- TPeTUii TMN 3TO MOAPOCTKM C obLen HpaB-
cTBeHHOM aedopmaumeit. OHM yKe coBepLlanmu
pasfiMyHble MpPaBOHAPYLWeEHWA, NPUBAEKAIUCL K
AAMUHUCTPATUBHON OTBETCTBEHHOCTM, HaMpas-
NANUCH B CNeLManbHble WKObl U NpodTexyynim-
wa. MoTuB U LLeNIb YrOSI0OBHOMO NPaBOHapyLIEHMA
bopmMmupyeTca y HUX CneumanbHO Nog BAUSHUEM
CUTyaumun, B pesy/nbTaTe BO3AENCTBMA B3POC/O-
ro avua unm 6onee MCNOPYEHHOrO CBEPCTHMKA.
MHoruve yronoBHoOro npaBoHapyLeHMA coBepLua-
IOTCA MMM CMOHTAHHO: y4yacTue B ApaKax, Xy/u-
raHCTBO, orpabsieHne NbAHbIX T.M.

- K YeTBepTOMYy TWUMY OTHOCAT TeX, YbA HpPaB-
CTBEHHaA aedopmaLma NpeacTaBAAeT cepbesHyto
0NacHOCTb A/1A obLecTBa, Ybe NOBeAEHNE HOCUT
CTOMKWUIM aHTUCOLMANbHbIN XapakTep. B aTol Ka-
TEropun MoryT 6biTb U yXKe cyaumble (YCNOBHO

OCYKAEeHHble, 0CBOBOXKAEHHbIM LOCPOYHO U T.N.).
370, KaK NpaBuIo, AN, YKIOHsAoWMecA oT pabo-
Tbl 1 y4ebbl, 06begUHUBLLMECA B MOAPOCTKOBbIE
rPYNNMPOBKN MW BXOAALIME B COCTaB B3POC/IOM
NPecTynHoli cTPyKTypbl. OHU Tpy6bl, KECTOKK, Y
HWUX ocnabaeHo YyBCTBO CTblga. OCHOBHaA Lenb —
CTAXKaTenbcTBo, oborauieHne. OCHOBHbIE MHTEpe-
Cbl — NpasaHoe BPemANpPOBOXKAEHME, a3apTHble
Urpbl, BbINMBKA, cekc [2, c.97].

He3aBMCMMO OT yKa3aHHbIX TUMOB Npu paccie-
[0BaHUK YroNIOBHbIX NPaBOHapYLWeEHWI HecoBep-
LWWEHHO/IETHUX HEeOobXoAMMO YYUTbIBaTb OCOBEH-
HOCTM BO3PAcTHOro nepuoga. IMOLMOHANbHO —
BO/IEBYIO Chepy NOAPOCTKOB, COBEPLUMBLLMX Npe-
CTyn/ieHWe, KoTopas yYale Bcero ¢GuKCUMpytoTes,
Kak ocnabneHue 4yBCTBa CTbl4a, PaBHOAyLIHOE
OTHOLWIEHME K MEpPeXxmBaHUAM OpYyrux, Hecaep-
¥KaHHOCTb, rpyboCTb, IKMBOCTb, HECAMOKPUTUY-
HOCTb.

B pe3synbTate B3aMmogencTBmna HebnaronpumaT-
HbIX BHELWHMX YCOBUAX C ONpeaeneHHbIMN Npo-
6enamm UM UCKaXKEHUAMM B NCUXMKE NOLPOCTKA
BO3HMKaeT TPyAHOBOCMMUTLIBAEMOCTb. Hebnaro-
NPUATHBIMM YCIOBUAMM MOTYT 6bITb aMopasibHoe
nosegeHue pogutenei, KPUsnUc B CEMenHbIX OT-
HOLWEHWAX, OWNBKM B LUKONBHOM UM CEMENHOM
BoCMMTaHUW. OQHAKO He B KOem caydyae He cie-
OYeT CYMTaTb, YTO Y MJIOXMX POAMTENein naoxue
OETH, YTO TUNUYHble HebNaronpuATHbIE YCA0BUA
NOPOXKAAKOT TUNUYHbIE HegoCTaTKM Ntoboro noa-
pOCTKa. YacTo y nblowux poamuteneii u B3pocible
OETW He NpUTParMBaloTCca K BMHY, Y OTLOB - Fpy-
6UAHOB, BbIPACTAlOT OYEHb TAKTUYHbIE CbIHOBbA U
T.4. MoapOCTOK, Kak NpaBu/o, He MPOCTO BOCMPU-
HUMaEeT 1 ycBaMBaeT He 61aronpPUATHbIE BHELLHMWE
Bo3aencTBMA. OH MOXKET UX U He BOCMPUHUMATb,
OTBEPrHyTb, @ MOXET C HUMK BopoTbea. M Toraa
B 6opbbe c HebnaronpuATHLIMKU ycnoBUAMM dOop-
MUPYETCA NONOMKMUTE/IbHbIE KAaYecTBa IMYHOCTY.

Bo3BpalLasacb K OCHOBaM KpUMUHANUCTUYe-
CKOWM XapaKTepUCTUKKM, HeobxoAMMO paccmo-
TPETb KaxKAablii M3 BblleNepeynceHHbIX nepe-
YMCNEHHbIX 371eMeHToB noapobHee. Cnocob
COBEPLUEHMA YrO/I0BHOrO MNpaBOHAapyLWeEHUsA B
LUMPOKOM CMbIC/1E 3TOTO C/I0BA — BKAHOYAA U CO-
KpbiTMe, 60/NbLIMHCTBOM aBTOPOB MPU3HAH rNaBs-
HbIM 3/1EMEHTOM KPUMMUHANNCTUYECKON XapaKTe-
PUCTUKK YroNIOBHbIX NpaBoHapyweHuin. Cnocob
COBEPLLEHMA YTONOBHOMO MPABOHAPYLLUEHNA — 3TO
B3aMMOCBA3aHHaA cMCTeMa AENCTBMIA NO NoAro-
TOBKE, COBEPLIEHMIO U COKPbITUIO 06LLEeCTBEHHO
OMNacHOro AesfHusA, AeTEPMUHMPOBAHHbIX YC/IO-
BMSAMMW BHELUHEN cpeabl M CBOMCTBAMM IMYHOCTY,
KOTOpPble MOryT BbITb CBA3aHbI C UCNO/Ib30BAHNEM
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COOTBETCTBYHOLLNX OPYAUIA, CPEACTB, YCA0BUN Me-
CTa Y BPEMEHM.

TUNWYHbIE MaTepunasibHble NOCNeaCcTBUA Yro-
JIOBHOTO NpaBOHapYLLEHMA XapaKTepm3yoTcs pas-
JINYHBIMU U3MEHEHUSAMM B OOBEKTE NPECTYNHOro
nocaraTenbCTBa M OKPYKaloLein ero 06CcTaHOBKe.
Lnpokoe NoHATUE U3MEHEHUI BKIKOYAET B cebs
KaK OTCYTCTBME OOBEKTOB MPECTYMNHbIX AEUCTBUIA
(ncyesHoBeHWe nuua, npepgnonaraemoro yowu-
TbiM), TaK U UX HECOOTBETCTBME NepBOHaYaIbHO-
MYy COCTOSIHWUIO (paspylueHue, NoBpeXKaeHue), a
TaK¥Ke pas/inyHble HapyleHUs Ha MecTe npowuc-
LwecTBus (cneapl yronoBHOro NpaBoHapyLLEeHUA U
npecTynHuKa). Bce cneabl MOXKHO NoapasaennTb
Ha maTepuasbHble U ngeanbHble. MaTepuanbHble
cneapl — 3TO OpyAMA YroJIOBHOrO NpaBoHapyLle-
HUA, cnedbl UX NPUMEHEHUs, cneabl AeUCTBUIA
NPecTynHUKa U noTepnesLIero, UX B3aMMOCBA3b U
Ap. hoeanbHble cnefbl — 3TO OCTaBLIMECA B NaMsA-
TV OYEBMALEB, CBUAETENEN YTOI0OBHOrO NPaBoOHa-
pyLIeHMA, noTepnesLIero oTobparkeHmsa nNpomso-
WwepLero cobbITUS.

Mog, MexaHM3MOM COBEPLUEHUS YrO/NI0OBHOMO
NnpaBoOHaPYLEHNSA MOHUMAETCA BPEMEHHOM U Au-
HaMMYECKUIN NOPALOK CBA3M OTAE/bHbIX 3Tanos,
obcToATeNnbCTB, GAKTOPOB MNOArOTOBKM, COBEpP-
LWEeHUSA U COKPbITUS CNeaoB Yro/0BHOrO NpaBso-
HapyLeHns, NO3BONAIOLWMX BOCCO34aTb KapTUHY
npouecca ero coBepleHnsn. YacHeHWe nocneno-
BATE/IbHOCTM MPECTYMNHbIX AENUCTBUI NpU coBep-
LUEHWUM YrOJIOBHOTO MNpPABOHAPYLIEHMA B 4uCne
Opyron MHbopMaLUMM O MexaHU3Me MOo3BONSET
npaBuabHee pasobpaTbcs B AeTanax paccieaye-
MOro cobbITuA, a Ha 3Tol 6ase onpenennTb oNTU-
Ma/ibHble CNOCObbI BbISIBIEHWUA 3BEHbEB MPUYUH-
HOW Lenu no paccaeayembiM Aenam.

3HaUMMOCTb [aHHbIX O MeXaHW3Me KaK 3ane-
MEHTE KPUMWHAIMCTUYECKOM XapaKTepPUCTUKM
ONR PasHbIX YroN0BHbIX NPaBOHAPYLWEHUI Heo-
OVHaKkoBa. [NA YroNoBHbIX NpPaBOHAPYLIEHUN ¢
OOCTAaTOYHO BbIPA*KEHHbIM BOBHE XapaKTepom
B3aMMOAENCTBUA MPeaMETOB, ABMEHWUN, Ntoael
N UHbIX 0OBEKTOB M GaKTOPOB B NpoLEcce MX Co-
BEpLUEHMA CBeAEHUA O MeXaHU3Me 06bIYHO ABNSA-
tOTCS BaXKHbIM 3/1EMEHTOM KPUMUHANNCTUYECKOM
XapaKTepPUCTUKKU. [INa yroNioBHbIX NpaBoHapyLue-
HWI, B KapTUHE MPOABNEHUA KOTOPbIX Mano Au-
HaMMUKWN, CBEAEHUA O MEXaHM3IMEe MOryT MMETb
BTOPOCTEMNEHHOE 3HaYeHME.

Cnegylowmm 3/1€MEHTOM KPUMUHANUCTUYE-
CKOM XapaKTePUCTUKM SBAAOTCA TUMNUYHbIE 06-
CTOATENbCTBA COBEPLUEHMA Yro/IOBHOTO MpaBo-
HapyweHus: obcTaHOBKa, mecTo, Bpemsa. [log
0bCTaHOBKOM COBEpLUEHMA Yro/IOBHOTO MpPaBo-

HapylWeHUss B KPMMMUHANUCTUYECKOM achekTe
NMOHMMAETCA cMCTEeMA Pa3/IMYHOIO Poaa B3auMo-
OENCTBYIOWLMX MeXAay coboin A0 U B MOMEHT yro-
JIOBHOFO MPaBOHAPYLIEHUA OOBLEKTOB, ABNEHWIA
N MPOLLECCOB, XapaKTepU3YHOLLNX MECTO, Bpems,
BELLECTBEHHbIE, MPUPOAHO — KAMMATUYECKME,
NPOW3BOACTBEHHbIE, ObITOBbIE U WHbIE YC/IOBUA
OKpYy:Katollei cpeabl; 0cOBEHHOCTM NoBeAeHUA
HenpsAmbIX Y4Y4aCTHMKOB MNPOTMBOMPABHOIO CO-
6bITUA, MCUXONOTMYECKME CBA3U MEXKAY HUMMU
n ppyrne ¢akTopbl 06HLEKTUBHOM pPeanbHOCTH,
onpeaensaoLMe BOSMOXKHOCTb, YCN0BUA U UHble
06CTOATENbCTBA COBEPLUEHNA YTONOBHbIX NPABO-
HapYLLUEHWA.

MecTo coBepLlUEeHNs YroN0BHOIO MpPaBoOHapy-
LWEHMA MOXKHO Pas3fenuTb Ha BMAbl MO Pasnny-
HbIM OCHOBaHMAM. OAHO UX HUX — IOKaNM3auna
NPecTynHOro AeaHna B NpocTpaHcTBe. C TOYKM
3peHMA 3TOro NPU3HaKa NPecTynaeHne coBepLla-
eTcA WM Ha onpefesieHHOM Y4YacTKe OTKPbITOM
MECTHOCTM MK B NOMeLLLeHMU. 1o NpU3HaRy ean-
HWUYHOCTM — COBOKYMHOCTW Pa3nMYatoT YroIoBHO-
ro NPaBoOHapyLIEHMA, CBA3AHHbIE C KAKMM — IN6O
OOHUM MECTOM WU C HECKOJIbKUMU TEPPUTOPU-
aNbHO PA306LLEHHbIMK y4acTKaMK (Hanpumep,
ybunincTBO coBEpPLLEHO B KAKOM — IMBO 0A4HOM Me-
CTe, @ TPYN PACYNEHEH W YacTu ero CKpbITbl B APY-
rmx mectax). Mpu MHbIX AeNeHUAX Pa3InyatoT me-
CTa NPOUCLUECTBUI: B }KMUIMULLAX — BHE XUAWULL,; B
HaceNeHHbIX MYHKTaxX — BHE Hace/IeHHbIX NYHKTOB
n ap. [3,c.213]

Bpems coBeplueHUA YyroNoBHOrO MpaBoHapy-
LWEHMA B 3aBUCMMOCTU OT €ro BUAA XapaKTepmsy-
eTcs 60nblUer NAN MeHbLUEel BeIMYMHOWN UHTep-
Ba/la. B yacTHOCTH, yroNOBHOIO NpPaBOHapYyLLEHNA
onpefeneHHbIX BUAOB COBEPLUAIOTCA Yalle B Te
WAWN MHble CEe30Hbl roAa; B AHEBHble, BeYepHue
WA HOYHbIE Yacbl; BO BPEMSA, COOTBETCTBYIOLLEE
Kakmum — nmbo obcTtoaTenbctBam (Hanpumep,
pa3boiHoe HanageHMe BO BPeMsA MepPeBO3KM
MHKaccaTopammn MaTepuanbHO — AEHEXKHbIX LEeH-
HocTen).

BaKHbIM 31EMEHTOM KPUMMHANUCTUYECKOM
XapPaKTEPUCTUKM ABNSAIOTCA CBEAEHMUA O INYHOCT-
HbIX KayecTBax MPeCTyMHMKa W MoTepnesLlero.
KpuMnHannctuyeckoe onncaHne AMYHOCTU npe-
CTYMHUKA — 3TO OnpeaesieHne ero CouuMasbHOro
cTaTyca, poAa 3aHATUI, NPECTYNHOro OnbiTa, MO-
TMBOB OE€NCTBMIN, LEeNeBol YCTAaHOBKe, MpPecTyn-
HbIX CBA3EM, CBOMCTB XapaKTepa, MaToorMyeckmx
HaKNOHHOCTEW M Ap. BbiABAeHME 3TUX AAHHbIX
No3BO/IAET NPaBUAbHO BbIOMPATb ONTMMaNbHOE
HanpaB/ieHWe NOUCKa NPeCTyNHMKa U paccneno-
BaHWA YroNIOBHbIX NPaBOHApyLWweHui. Umea ce-
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OeHUA O IMYHOCTHbIX KayecTBax noTepresLUero,
MOHO ObiCTpee M npolie YCTAaHOBUTb MOTWB
COBepLUEeHNA Yyro0BHOIo MpaBoHapyLeHusa, 4YTo
NO3BOJIUT NPABUIbHO ONpeaennTb HanpasaeHue
OeATeNbHOCTU COTPYAHUKOB OPraHOB AO3HaHUA U
opraHmMsauum pacciefoBaHumA.

Mo mHeHuio HD.B. YydapoBcKkoro, m3yyeHue
JNINYHOCTU HecoBepLUIeHHONETHEero NpaBoHapyLUmn-
TeNA Ha NpeaBapuUTeNbHOM CNeACcTBUM, Kak npa-
BM/10, MPOBOAATCA NO CXeme:

- HacneacTBeHHO — Buonornyeckne pakTopbl:
npeapacnonoXeHne K HepBHbIM U NCUXUYECKUM
3aboneBaHMAM OAHOro M3 poguTenei, natono-
rmyeckan 6epemeHHOCTb, HEHOPMaJibHble POoabl,
oTpuLaTeNibHOe BAUAHME aNKOroan3ma, ynorpe-
6/1eHMe HApPKOTUKOB U Ap.

- BanKalilee couManbHOE OKpYXKeHue Mnoa-
POCTKa: CeMbA, COLMANbHO- IKOHOMUYECKUI CTa-
TyC poauTenemn, OTHOLEHUA B CEMbeE, LLeHHOCTHble
opueHTaumMn poguTeneli, 6paTbes, cectep, 0CO-
6EHHOCTN BOCNUTAHUA NOAPOCTKA, OTHOLLIEHUE K
yyebe, OTHOLWEHUA K yYUTENAM, NOOXKEHME MOA-
POCTKa B Knacce, LEHHOCTHble OpUeHTaLUMn O4HO-
KNACCHWUKOB, ApYy3bA, UX COLlMANbHOE NONOXKEHUE,
CTaTyC NOAPOCTKa B rpynne Apy3e.

- JINYHOCTHble XapaKTepUCTUKU NOAPOCT-
Ka: 0COBEHHOCTM XapakTepa M TeMnepameHTa,
LEHHOCTHO-MOTMBALMOHHbIN 610K, LLeHHOCTHbIEe
OpueHTauMn NoAPOCTKA, YPOBEHb MPUTA3AHUN,
CaMOOLLEHKA 1 BO3MOKHble KOHGMKTbI B 061aCTH
CaMOOLIEHKN, OTHOLWeEeHMe K npodeccumn: cosHa-
TeNbHOCTb BbIGOPA, MeCcTo Npodeccun B cucteme
LLeHHOCTeN NoAPOCTKA, NaHbl Ha byayuiee.

- NpaBOCO3HaHWe noapocTKa [4, c.175].

Ona no3HaHMA ycnoBUIA KMU3HWM WM BOCNUTa-
HMA HecoBeplleHHONeTHero nogo3peBaemoro
AN 0BBUHAEMOro HEOBXOAMMO TAKMKe WU3yyaTb
n apyrue chepbl — CEMbLO, MECTO pPaboTbl U yye-
6bl. He0OX0AMMO BbIACHUTD YCIOBUA KU3HU He-
COBepLUeHHONEeTHEro A0 M Mnoc/ae coBeplleHun
Yro/I0BHOMO0 MpaBOHApYyLIeHUA, COCTaB CeMbM,
BbIACHWUTb, WHTEPEeCcoBaAUCb NU POAUTENUN WU
Apyrve B3pocC/ble YieHbl ceMbW yyeboi, Jocy-
rOm, Kpyrom 3HaKoMbIX, Apy3en, cpeamn KoTopbIX
HecoBepLIEHHONETHUI npoBoaun  cBobogHoe
Bpems, 3ameyann 1M HeraTUBHOE NoBeAeHue He-
COBEpLUEHHONETHErO N KaK pearnpoBanan Ha 3To,
KaKue NpMMeHANINCb Mepbl HaKa3aHMA K Hemy 3a
HapyleHne TpeboBaHWUI MOpann, Hanpumep, B
CNyyae KypeHua U pacnmtma CNUPTHbIX HAaNUTKOB
N T.A4. BaxHO ycTaHOBUTb, NoceLLan A1 NogpOCTOK
3aHATMA BO BpeMs COBepLUEeHWUA YroJI0OBHOrO npa-
BOHapYLLUEHMA, YeM OH YBAEeKasCcA, y4acb B LUKO-
Nle, KaKoBO Obl/IO ero OTHOLEHWE K 0bLLecTBeH-

HOM paboTe, Kak OH YUMNCA, C KEM APYKMA, KAKOB
3TOT NOAPOCTOK B 06LLEHUMN C APYTUMM LLIKOAbHU-
Kamu (arpeccuBeH, pasgpaxkutesieH, Hamopwucr,
n3bmeaet mnagwunx cnabee ceba, obuwmrtenex,
3aMKHYT, NPaBAMB, }KadeH MU Weap, cunTaeTcs
/I C MHEHWEM KOINEKTMBA, B KOTOPOM OH y4uTCA,
ero HenocpeacTBeHHOE OTHOLLEHUNE K poaUTENAM
W yuuTensm u T.4.).

Ecnm nogpocTtok yxe paboTaeT, TO Hafo ycTa-
HOBMTb, C KaKOro BpemMeHW U KaKyto paboTy OH
BbINO/IHAET, KaK OH OTHOCUTCA K paboTe, pasmep
3apaboTHOM NnaTbl, €ro XUAuLLHbIe YCNOBUA, a
TaKXe Kpyr Apy3ei Ha paboTe, MHTepecoBanca n
WCKYCCTBOM, CNOPTOM, KHUFaMU, TEXHUKOM; UMe-
JIUCb 1M Cy4an HapyLLEeHUA TPYA0BOM ANCLUNAN-
Hbl, MPUHMUMAN X KaKkoe — nbo ydacTue B obLe-
CTBEHHOM }MU3HM, €CAN HapyLan AUCLUMUMANHY, TO
KaK OH OTHOCUTCA K NPUMEHAEeMbIM Mepam HakKa-
3aHUA U T.0.

BaykHoe 3Ha4YeHue npu 3TOM MMeeT NCUX0oNo-
rMyeckas sKcnepTusa no Aefiam HecoBepLUEeHHO-
NeTHMX, Koraa y cienosaTtens BO3HUKAET COMHe-
HME B YMCTBEHHOM pPasBUTUM HeCOBepLUEHHO-
NeTHero, B CTeneHu pPa3BUTUA ero MHTeNeKTa U
T.n. Mcuxonor npu aHanMse NPUYMH aHTMObLIe-
CTBEHHOM OpMEeHTaUMM JIMYHOCTM NOAPOCTKA
nccneayer ocobeHHocT ¢GoOpMUPOBaHUA  ero
NpPaBOCO3HaHUSA, peasibHbIX KMU3HEHHbIX LeHHO-
CTeW, HPaBCTBEHHO — HOPMAaTUBHbIX YCTaHOBOK U
COOTHOCUT UX C BblAENEHHbIMW UHAMBUAYANbHO
— TUMNONOTMYECKUMM U XapaKTeposiorMyeckumm
ocobeHHOCTAMM. Be3ycnoBHO, nNpu uccaeaoBa-
HUU cneundUKN NPUHATUA PELIeHUIA U3y4YatoTca
MHAMBUAYANbHblE CBOWCTBA M JIMYHOCTM HECO-
BepLlUeHHONETHEro NoApPOCTKa, KoTopas B noaa-
BAAIOLLEM CBOE HONbLIMHCTBE YYTeHA B YrO/I0BHO
— npoueccyanbHOM 3aKoHoAaTenbcTee. Moatomy
cnepoBaTeNb AO/KEH XOPOLWO 3HaTb NCUXONOTU-
yeckme 0cobeHHOCTU IMYHOCTM HecoBepLleHHO-
NIETHUX U YYUTbIBATb MX MPU BbIBOPE TAKTUYECKUX
NpMemMoB NpPoBeAeHUs C HUMMK TOro WAU MHOTO
CNeACTBEHHOro AenCTBUA.

CoumanbHyo afanTaumio geTeil 1 NoApoCTKOB
MOFYT 3aTPYAHATb Pa3/iniHble HEPBHO — MNCUXU-
yeckue 3aboneBaHNA U OTKNOHeHUA. Mo3Tomy B
OaHHOM C/lydae HeAOoCTaTOMHO Mep neaarorvye-
CKOM KoppeKuun, Heobxoammo BmellaTeNbCTBO
M NOMOLLLb NCUXMATPOB, HEBPOMATONOrOB, NCUXO-
TepaneBToOB, HAPAAY C Mepamu BOCNUTATENbHOIO
XapaKTepa OCyLLeCTBAAOLWMX MEANLMNHCKYIO KOp-
PEeKLMIO, a TaKKe NPOBOAALLMX COLMaNbHbIE KOH-
CyNbTauuun ANa neaaroros U poautenei.

Kak npasuno, Ha npaKkTuke He y4yeT 6uono-
rmyeckoro ¢akTopa NpmMBoAMUT K 6ecrnonesHocTu
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BOCMMTATE/IbHbIX MEPONPUATUIA B OTHOLLUEHWUMU
MCUXMYECKM HEMOTHOL,EHHbIX, COBEPLUMBLLMNX YrO-
JIOBHOTO NpaBOHapPYLIEHMSA, NOCKO/bKY WabnoH-
HbIMM METO4aMW BOCMMUTATE/IbHOMO BO3AENCTBUA
MbITAlOTCA UCMPABWUTb TOrO, KTO MpeXKae BCero
HY)KOQeTca B MeAMLMHCKOM BMellaTeNbCTBE WU
ybe NnoBeAeHVe B 3HAUMTE/IbHOM CTENEeHU aeTep-
MWHUPOBAHO aHOMANNKN NCUXUKMW.

OfHaKo BMeLaTeNbCTBO Bpaya [afieko He
BCerga CrnocobHo NPMBECTM K KenaTe/bHbIM pe-
3yNbTaTam, MOCKO/IbKY OHO HE MOMKET YCTPaHUTb
BCEX MPMWYMH, BbI3bIBAIOLMX HEPBHO — NCUXMYE-
CKoe paccTpoiictBo. lepBoe MecTo 3aHMMaeT
BCE TAaKM NPUUYMHBI COLMANbHOTO XapaKTepa, pas-
JINYHbIE MCUXOTPABMUPYIOLLME CUTYyaLMM, KOTO-
pble MepeXKMBatoT TPYAHbIN NOAPOCTOK B CEMbE
W LWKOAE, @ TaKXKe HaCcNeACTBEHHas a/IkoroNbHas
OTArOWEHHOCTb, NPMBOAALLAA K MAaTON0rMYecKo-
MY OTCTaBaHMIO B UHTE/IEKTYa/IbHOM M Ncuxodu-
3MONOTMYECKOM Pa3BUTUN AEeTEN.

Hapagy ¢ OTKNOHEHMAMM HEePBHO — NcUxMye-
CKOro XapakTepa ocobyto npobnemy npeacrasns-
eT couManbHasa afanTaumsa YMCTBEHHO OTCTaslbiX
aeten, nmbeumnos M aebunos. MccnegoBaHus
MOKasblBaloT, YTO Yy OAMIOPEHOB OTCYTCTBYET
daTanbHan NpeapacnoNoKeHHOCTb K Yros0BHO-
ro npaBoHapylweHnam. OLHAKO Ke YMCTBEHHas
HEMNONHOLLEHHOCTb 3TUX AeTeit 6e3ycnoBHO 3a-
TPYAHAET UX coumanbHyto aganTtaumio, Npu oco-
6biX, HE61AroNPMATHLIX YCIOBUAX B CUY CBOEW
MOBbILWEHHOM BHYLLAEMOCTM OHW MOTYT /IerKO Mo-
nagaTb nog BAnsaHue 6onee B3pOC/bIX, OMNbITHbIX
MPEeCTYNHUKOB U BbITb CEMbIM OPYKMEM B UX PY-
Kax. 9TW 06CTOATENIbCTBA HENb3A HE YYUTbIBATL B
[AeATeNbHOCTU OpPraHoB NPOPUAAKTUKM U crieum-
aNbHbIX Yy4e6HO - BOCMMTATE/IbHbIX YYpEeXAEHWMN,
3aHMMatoWwmxcs npobnemamm coumanbHoM agan-
TauMm onnroppeHos.

CnepyeT 3aMeTWTb, YTO NpPW pacciefoBaHUm
YroNIoBHbIX Zen ropasgo 6onee noaHo mccneany-
€TCA IMYHOCTb NPECTYMNHMKA, HeXenn notepnes-
Lero, 4To B LLe/IOM onpaBAaHo. M Bce e He cne-
AyeT 3abblBaTb, YTO W JIMYHOCTb MOTEpneBLUEro
UrpaeT He NOCAeAHIO PO/b NPU BbIACHEHUN 06-
CTOATENbCTB COBEPLUEHHOrO YroJI0BHOIO MpaBo-
HapYyLWeHUsA M BUHOBHOCTU /IML,A, COBEPLLMBLLIETO
npecTynaeHue.

YCTaHOBMB Kakue — nnbo anemeHTbl KpumMu-
Ha/IUCTUYECKOM  XapaKTEPUCTMKM  YroNIOBHOMO
NpaBoHapyLIeHns, cnegoBaTeNb MNbITAaeTca MC-
No/sb30BaTb UX O/1A BbIACHEHUA APYIUX, ele He-
M3BECTHbIX 3/1eMEHTOB. BO3MOXKHOCTb yCMNeLHOoro
peleHMsa 3TON 3ajaun npegonpenenserTca Tem,
YTO PasNINYHbIE 31EMEHTbI KPUMMHATUCTUYECKOM

XapaKTEePUCTMKM OKa3blBaOTCA B3aMMOCBA3AHHbI-
MW, NPUYEM NPOABIEHME UX CBA3EN NOAYMHEHO
onpeaeneHHbIM 3aKOHOMepPHOCTAM. B oTHouwe-
HUAX MeXKAY 3/IeMEHTaMM MOXKHO HabnopaTtb
oba BMAA 3aKOHOMEPHbIX cBA3el: 1) ogHO3Hauy-
HYlO (AMHaMMYecKyto); 2) BepOSTHOCTHYO (cTaTu-
yecKyto). MpK oAHO3HAYHOM CBA3M NPUCYTCTBUE
04HOro 3/1IeMEeHTa NO3BO/AET cAeNnaTb KaTeropu-
YECKNI BbIBOA,O CYLLLECTBOBAHMM APYrOro 3/IeMeH-
Ta. TaKan cBA3b 3aMeYeHa MeXay COBeplUeHUeMm
ybuiicTBa nyTem HaHeCeHMs OBLIMPHbIX TE/IECHbIX
NoBpPEeXAEHUN, NMPUUMHEHUE KOTOPbIX AayKe B
MeHblLLEel mepe cnocobHO BbI3BaTb CMEPTb Yeso-
BEKA M TAaKMMW YEPTaMM XapaKTepa NpecTyrnHuKa,
KaK MCTUTENIbHOCTb, arpeccnsHoCTb [5, ¢.200].

B nopasnAwolwem 60nbLIMHCTBE 3aKOHOMEp-
Hble CBA3M MEXAY 3/1eMEHTaMW HOCAT BeponT-
HOCTHO — CTaTUYEeCKMIA XapaKTep. 34ecb YCTaHOB-
JIeHME 0AHOTr0 3/IEMEHTA XapPaKTEPUCTMKMN NO3BO-
NAeT AnWb ¢ 6onblIeN UAN MEHbLLEN CTeNeHbto
BEPOATHOCTU MNPEANONIOKUTb, YTO eCTb APYrou.
Mpuyem BEPOATHOCTb TEM BbILLIE, YEM Yalle OHU
HabntogatoTcA COBMECTHO.

Bce anemeHTbl KPUMMHANUCTUYECKOM XapaK-
TEPUCTUKN, AaXKe ecin MeXay HUMKU HET Koppe-
NAUMOHHOWN 3aBUCMMOCTN, HECOMHEHHO MrpatoT
ONs cnepgoBaTens OpuUeHTUpylowyto ponb. OHKU
BCEraa M3narasiucb B KOHKPETHbIX YacTaX Kpu-
MWHANNCTUYECKUX MeToAMK. OBbeaANHEHNIO MX B
KOMMEKC MOCNYXUN0 GOpMUPOBAHME MOHATUA
KPMMMHAZIMCTUYECKON XapaKTEPUCTUKU YronoB-
HbIX MPaBOHAPYLUEHWI, YTO MOBbLICUIO BEPOAT-
HOCTb CYyXAEeHUA 06 UX UCTUHHOCTU MPUMEHMU-
TE/IbHO K KOHKPETHOM CNeACTBEHHOW CUTyaLUu.

CBA3b MeXay KPMMMHANUCTUUYECKON XapaK-
TEPUCTMKOW YyroNOBHOrO NpPaBoHapPYLUEHUA U Me-
TOOMKOW paccnefoBaHUsA camMas HENOCPEACTBEH-
Hana. OcobeHHOCTM MEeTOAMKM paccnenoBaHuA
no onpeaeneHHomy aeny obycnossieHa BUAOM U
CoAEPrKaHUEM Y¥Ke U3BECTHbIX CeA0BaTeNto afe-
MEHTOB KPUMMUHANUCTUYECKON XapaKTepUCTUKK
YrOJIOBHbIX NPaBOHapYLUeHU, 06beKTY nNpecTyn-
HOro nocsraTenbcTsa U A4p. [loBO/IbHO YacTo, 3Has
Te 3/IEMEHTbI, KOTOPble XapaKTepusytoT nocnes-
CTBMS Yro/IOBHOrO NpaBOHapyLlLeHMKA, cleaoBa-
TeNlb YMO3aK/1o4YaeT o cnocobe coBepLIeHUA yro-
JIOBHOIO NpaBOHapyLIEeHMA, a 3aTemM, Ha OCHOBe
3TUX AAHHBIX, O IMYHOCTM NPECTYMHMKA.

KpMMUHaNUCTMUYeCcKas XapaKTepucTMka yro-
JIOBHbIX MPaBOHAapYLIEHUN KaK HayyHasa KaTero-
pUA KPUMUHAZIMCTUKN MMEET BaXKHOEe 3HauyeHue
He TONbKO ANA MEeTOAMKWU paccnenoBaHuA OT-
OeNbHbIX BMAOB Yro/IOBHbIX MpPaBOHaPYLUEHWUN,
HO U AN1A KPUMUHAZIMCTUYECKON TEXHUKK U cnea-
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CTBEHHOW TaKTUKU. KpMMUHanUCTMYecKas Tex-
HWMKa M TaKTUKa PACKPbITUA YrON0BHbIX NpPaBOHa-
PYLWEHUN M TaKTUYECKMe MPMEMbl BbINOSHEHMUSA
CNeacTBEHHbIX AEWUCTBUIA Pa3BMBAIOTCA C y4ETOM
BMA0BbIX KPUMUHANNCTUYECKMX XaPaKTEPUCTUK C
MCNO/b30BaHMEM [aHHbIX O COBPEMEHHbIX 0CO-
6eHHOCTAX NPECTYNHOW AeATeNbHOCTU, U3MEHe-
HWUIA ee MeToA40B U CPeACTB, KOTOPbIEe NPEeCcTyMHU-
KM CTpemATcA NpucnocobuTb K M3MeHstoLLencs
obCcTaHOBKe U caenaTb Ux b6onee yxmLLpeHHbIMM,
CKPbITBIMU U HAAEHKHBIMU.

Onpegenss KPMMWMHANIMUCTUYECKYIO XapaKTe-
PUCTMKY Yro/fIOBHbIX MPaBOHAPYLIEHWUIA KaK co-
BOKYMHOCTb AaHHbIX O MPecTynieHuu, cnocob-
CTBYIOLLMX €T0 PACKPbITUIO, HEMb3A UCKAOUUTL U
TOro, YTO A/1A YCMEeLWHOro PacKpPbITUA YroNOBHbIX
NpaBOHaPYLUEHNI MCNONb3YIOTCA TaK¥Ke AaHHble,
OTHOCALLMECSA K YTOIOBHO — MPABOBOM, KPUMMHO-
NOTMYECKOW, NCUXONOTMUYECKOWM M APYrMM BUAAM
XapaKTEPUCTUK YroNOBHbIX MPaBOHApYyLUEeHWiA. B
CBA3M C 3TMM BO3HMKAET BOMPOC, HE cneayeT aun

BK/IOYMTb B KPUMMHANUCTUYECKYIO XapaKTepu-
CTUKY YrO/IOBHbIX MPAaBOHAPYLUEHWUI B KayecTse
COCTaBHbIXYacTen 3NeMeHTbI A4PYTr1X BUOOB XapaK-
TEPUCTUK, KOTOPble MOTYT BbITb MCMO/b30BaHbI B
Lenax pacKpbITUA YroNoBHbIX NMPaBOHAPYLLIEHWUN.
Ha Hero cnefyet OTBETWUTb OTPMLATENbHO, TaK
KaK B NPOTMBOMOJIOKHOM C/ly4ae KPUMMUHANUCTH-
YyecKkune xapaKTepucTUKK CTanu 6bl B KaKoW — TO
Yyactn Ay61MpoBaTh MHbIe BUAbI XapPaKTEPUCTUK
Yro/I0BHbIX NPaBOHAPYLWEHWNI, NOAMEHATL UX.

KPpMMWHANUCTUYECKYIO XapaKTepuUCTUKY Yro-
NIOBHbIX MPABOHAPYLIEHUA MOXKHO paccmaTpu-
BaTb Ha Z1BYX YPOBHAX: KaK obLuee noHATHe (Bbic-
WM ypoBeHb abCTpaKuMM NPUMEHUTENBHO K
JAHHOW Hay4yHOM KaTeropmu) U Kak KPpUMUHANK-
CTUYECKME XapPaKTEPUCTUKMN KOHKPETHbIX BUAOB U
rpynn yronoBHbIX NpaBoHapylweHnin. Ho cneayet
NOMHWTb, YTO He BbIBaeT KPMMUHANUCTUYECKOM
XapaKTEPUCTUKM KOHKPETHOro Yro/sioBHOro npa-
BOHapyLIeHKs.
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'Kacnuiickuii obecTtBeHHbI YHUBEpCUTeT,
Pecnybnuka KasaxcraH, r. Aamarbl

NOHATUE «MHBECTULUUUN U «<UHBECTULLMOHHAA
AEATENbHOCTb»

AHHOTauuA
B gaHHOM cTaTbe NpoBeAeHbl UCCNef0BAHUA NOHATUI K UHBECTULMMY U MHBECTULMOHHAA AeATeNb-
HOCTb». TaK Kak JaHHaA TemMa OCTaeTcA AOCTaTOYHO AMCKYCCMOHHOM, aBTOP Ha OCHOBE UccaefoBaHUM
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cneunanncTos, AaeT onpegeneHne ceoe onpegeneHue. OcHOBHOE BHUMaHUe aABTOpP yAaenAaeT K no-
NNOXUTENIbHbIM U OTpULUaTE/IbHbIM NMOCNeACTBUAM, KOTOPble MOTYyT BO3SHUKHYTb B MOMEHT peasin3auunn
MHBECTMLI,VIOHHOVI heATeNbHOCTU. Bnocneacrtesmm nccnenoBaHna onpegeneHna «MHBeCTULMU» U «UH-
BeCTMUMNOHHAA AeATEe/IbHOCTb» aBTOP BblAeNnAeT OT/INYNTE/IbHbIE MPU3HAKN. PaboTa umeet mexaucumn-
FII'II/IHaprIﬁ XapaKTep, HannCaHa Ha CTbliKe pucnpygeHumnm n SKOHOMUKHN.

KntouyeBble cnoBa: MHBECTULMN, MHBECTULMOHHAA AeATEe/IbHOCTb, MHOCTPAHHbIE MHBECTULUMN
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B XXI BeKe, Korga npoucxoaaT rnobasbHble ns-
MeHEeHUA NPaKTUYECKM BO BCex chepax AesaTesb-
HOCTW, B TOM YMC/IE U B SKOHOMUYECKOM, 3ddeK-
TUBHO B/IOXKEHHbIE MHBECTULMN ByayT NPUYMHOM
Pa3BMTUA IKOHOMMYECKUX NOKasaTenel U cooT-
BETCTBEHHO MPMBEAET K POCTY ypoBHA 6naroco-
CTOAHWA HaceNeHus.

Ha paHHbI MOMeHT ¢dopmMMpoBaHME Hau-
6onee xopolen MHBECTULMOHHOM aTtmocdepbl,
0COBEHHO B 3aKOHOAATE/NIbHOMN CTPYKType CYMTa-
€TCA OYeHb BaXKHOW MUCCMEN, B MOMEHT Co3/a-
HWA pPa3HbIX SKOHOMWMYECKMUX 3aKOHOB. Ha npo-
rpecc cpeaHero u KpynHoro npeanpuHUMaTenb-
CTBa B MOMEHT HecCTabW/ibHbIX 3KOHOMMYECKUX
NONOXKEHUN MO0 BO BpeMst UHONALMUK, TANKENO
paccymTbiBaTh. HO ¢ nomoubto 3¢ PEeKTUBHOM UH-
BECTULUMOHHON MPOrpamMmmbl eCTb BO3MOXKHOCTb
00OUTBCA MOMOXKMUTENbHbBIX Pe3yabTaToB B AaH-
Hol cdepe.

[Ona Toro ytobbl BbISCHUTb MOYEMy e TaK
Ba*KHA WHBECTULMOHHAA cdepa B 3IKOHOMMUYe-

CKOM XM3HW CTPaHbl U ANA NPaBUIbHOTO QYHKLM-
OHMPOBAHMA B LLEIOM 3KOHOMMUYECKON CUCTEMDI
HeobxoAMMO MpPOaHaNM3MPOBATb MOHATUE «UH-
BECTULMN» N KMHBECTULLMOHHAA AeATENbHOCTbY ,
€e OnucaHWe KaKk PasHOACNEeKTHOrOo M MHOIOCTO-
POHHEro onpeaeneHus.

MpoaHanM3npoBas MHOCTPAHHYIO UTepaTypy
MOXHO cAenaTb BbIBOA O TOM YTO HO/IbLUIMHCTBO
y4YeHbIX MOHMMAIOT UHBECTULMM B BUAE B/OXKe-
HWI, HanpaBNeHHble Ha peanu3aumio MNocTas-
NIeHHbIX Lenei. HeobxoaMmo 3ameTuTb YTO Npu
onpeaeneHnax MHBECTULMMN YKa3aHbl OObEKTbI U
LeNn, HO B TO XKe Bpems HeT cybbeKkTa. Mbl cum-
TaeM YTO TaKoe onpefesieHne He MOKa3biBaeT B
NosHOM 06beme napameTp MHBECTULIMOHHON Ae-
ATenbHOCTU. na 6onee MHGOpMaTUBHOrO onpe-
AeneHna NoHATUA HeobxoanMMo 0bpaTUTb BHUMA-
HME Ha 0OBEKT, Uenn U CybbeKkT MHBECTULMOHHOM
OeATEeNbHOCTY.

M Tak yTobbl ONpeaenvTb NOHATUE KUHBECTU-
LMOHHaA AeATe/IbHOCTb» HeobxoAMMo ANndA Hava-
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/la NOHATb CYTb «MHBECTULMUY», TaK KaKk MMEHHO
Ha MOHATUN KUHBECTULMM» OCHOBbIBAETCA BCSH
«WUHBECTULMOHHAA AeATENbHOCTbY.

CunTaem 4TOo HEOBXOAMMO HauyaTb C onpene-
JIeHVA yKasaHHoOro B 6o0/blIOM OPUAUYECKOM
cnoBape, 1 BbIrAANUT OHO c/ieaytowmm obpasom:
(Hem. investition, oT naT. investio - ogesato) ¢u-
HaHCOBble CpPeacTBa, LEeHHble bymaru, agpyroe
MMYLLECTBO, a TaKXXe MMYLLeCTBEeHHble MNpaBa,
WHble NpaBa, ob/iagatolmne AeHEeXKHON OLLEHKOM,
BK/lagblBaemble B NpeanpuHMmaTenbckue u (unm)
WHble AeATeNIbHOCTU, ANA NOYYEHUS MPUBLIAK U
(nnbo) peanusaumm nHoro nonesHoro adpdekta
[1].

M.C. TaumoBa cuuTaeT 4TO onpegeneHue
OO/KHO ObITb NpeacTaBieHo cneayowmm obpa-
30M: «B LLe/IAX NOJIlYYEHUs J,OX0Aa BCE BUAbI UMY-
LLLeCTBEHHbIX A TAK¥Ke MHTENNEKTYaNbHbIX LLeHHO-
CTeN KOTopble BK/1aAbIBalOTCA OTEYECTBEHHbIMU U
WMHOCTPaAHHbIMW MHBECTOPaMM B npegmeT npes-
NPUHUMATENIbCKOM AeAaTenbHOCTUY. [2, c. 7-8].

A.A. [I>kaHaneeBa He CYMTAET, YTO WUHBECTU-
UMsa 3TO MMyLEecTBO. K MMyLLEeCTBY OTHOCUT TO,
YyTO BKJIlOYaeT B cebA noHATMEe KanuTan. MHBe-
CTUUMSA — 3TO BK/1ag, KanuTana B npegmeT npea-
NPUHUMATENIbCKOW AeATENbHOCTU, ANA AaNlbHEeN-
Lero nony4yeHma aoxoga. ABTop nonaraert, 4yTo B
KayecTBe MMyLLECTBa MOTyT paccmaTpuBaTbca U
BK/IaZblBaeMblil Kanutan, U npeamet npegnpu-
HUMaTENbCKOW AeAaTenbHOCTU. B uenom m 10 1
Apyroe paccMaTpMBatOTCA aBTOPOM KaK 0ODBEKTbI
WHBECTULMOHHOIO KOHTPaKTa [3, c. 6-7].

Ecnn paccmoTpeTb MHBECTULMOHHYIO chepy
0eATeNbHOCTU B KayecTBe BMAa npegnpuHUma-
TeNIbCKOWN cdepbl, TO BOSMOXKHO CAENATb aKLEHT
Ha HECKOJIbKO OT/INYUTENbHbIX OCOBEHHOCTEN.
Hanpumep 4acTo MOXKHO 3aMeTUTb YTO MpPU BNO-
KEHUM CpeacTB Ha 06bEeKT npeanpuHMMaTeNb-
CKOW esTenbHOCTH, CpeacTBa BKa4blBaOTCA, HO
B TO K& BpemMs ero He UCNosb3yoT Ana cobcTBeH-
HOro noTpebaeHus. ITO 4YacTo BCTpevatolmecs
0cobeHHOCTb. KoHeyHo ke B 6o/bluei cTeneHu
OA4HWM M3 TNaBHbIX Lenel ABASeTCA NojyyvyeHue
NPnobbLINN. TaKKe MOXHO OTHECTU K OO4HUM U3
FNaBHbIX Lenen ABNAETCA AOCTUMKEHME MONOXKMU-
TeNbHbIX COUMaNbHbIX Uenei. Mpu BAOXKEHWUM
OEHEXHbIX CpeacTB, AeHbIM 0b6peTatoT CTaTyC UH-
BECTULMKM, MOCPeACTBOM 3aKAOYEHMA MHBECTU-
LMOHHOro A0roBopa.

Mo mHeHuto C.MN. Mopo3 mHBECTUUMUMU, KaK
BCE BUAbl MMYLLECTBEHHbIX U UHTENNEKTYaIbHbIX
LEHHOCTEMN, a TaK}Ke NPaB Ha HUX, BKaAblBaemble
B 0ObEeKTbl NpeanpuHMMATE/IbCKON AeATeNbHO-
CTM U UHOWN AeATeNbHOCTU C Le/Iblo NONYyYeHUs
npunbbINn (goxoaa) v (MNK) AOCTUKEHWNS NONOXKM-
TeNIbHOro coumanbHoro apdekTa. [4, c. 92].

Cxoxkee onpegeneHune paet P.b. bosopos. Mo

ero MHeHWI0 MHBEeCTULUUMU - 3TO LEHHOCTb maTe-
PUanNbHOro U MHTENNEKTYasIbHOro BMAA, KOTOpas
BKNAAbIBAaeTCA B OOBEKT MHBECTULMOHHOWN Aes-
TENbHOCTM ANA TOro Ytobbl NOAYYNTb NPUBLIIbL
nMbo AOCTUYL MHOTO MONOXKUTENBbHOTO 3ddeKTa,
CBA3AHHOW C HEKOTOPbIM PUCKOM a TaKKe orpa-
HUYEHHOW BO BpemeHMu [5, c. 62].

B.A.By6/IMK CYUMTAET YTO KMHBECTULMAMMU fAB-
naTca Noboi 06BEKT nNpaBa coObCTBEHHOCTU (B
TOM YWUCNEe WHTENNIEKTYaNlbHAA) @ TaKKe WUHTen-
NeKTyanbHble LEeHHOCTU, KOTOpble B CBOK O4e-
pefb NoAAAlOTCA AEHEXHOW OoueHKe M obnaga-
0T NPeanpPUHUMATENIbCKOM 3HAYMMOCTbIOY [6, C.
11].

B topuaunyeckolt nutepaType npoBefeHbl pa-
60Tbl MO CUCTEMATM3ALMUKN CYLLECTBYIOLLMX Y¥Ke
B 9KOHOMMYECKOM AuTepatype mMHeHuA Ha coe-
py wHBectuumn. J1. I. Kponotos oTmedyaeT He-
CKosibKo rpynn. [7, c. 6-8]. Mo MHeHUIO aBTOPa,
K MepBOW rpynmne OTHOCATCA: y4YeHble, KOTopble
onpeaenarT UHBECTULMN B BUAE BIOXKEHUA Ka-
nutana (Hanpumep, E. . bopucos, M. UN. BaxpwuH,
A. B. BOpOHLOBCKMIA). BTopas rpynna oTHocATcA
Te yyeHble, KOTopble Pa3bACHAIT onpeaeneHue
WHBECTULMI Yepe3 pacxoabl, OTMeYas Npu 3Tom,
YTO peyb UAET O TpaTe CPeACTB B AaHHbIA MOMEHT
paau AOCTUNKeHMA Byaywmx Bbirog (Hanpumep, V.
®. Wapn, . 4. Anekcanap, 4. B. Belinun). TpeTba
e rpynna gaet onpegensaetr UHBECTULMAM NO-
CPeACcTBOM 06BEKTOB, KOTOpblE B CBOIO o4epesb
9KCNYaTUPYIOTCA B MpoLecce OCyLLecTBAeHUA
npeanpuHMmatenbckon gestenbHoctu (I. U. Usa-
HoB, A. I. MBaceHKo).

Mo BbllwenpuBefeHHOMY MpPUMEpPY MOMXKHO
BbIABUTb HEKOTOPbIE OTINYUTENIbHbIE OCOBEHHO-
CTU UHBECTULUNU:

NHBeCcTMUMM — 3TO MMYLLECTBO, KOTOpoe He-
06Xx04MMO A4 nonyyYeHUa Npubblaun, To ecTb A
npeanpuHMMaTEeNbCTBA.

Mbl cyMTaem YTO MHBECTUMLUM — 3TO BKAAL,
KOTOpble BbINOMHAIOTCA  CYyObEKTOM rocyaap-
CTBEHHOrO MosHOMOYMNA, GU3NYeckumu nnMbo
IOPUANYECKMMM IMLLAMU KOTOpble MOryT O6bITb
M@ UMeloLLIMe NOCTOSHHYO pernctpaumto (pe-
3MAEHT), a TaK¥Ke /ML, KOTOpble 3aperucTpmpo-
BaHbl B APYrov cTpaHe(Hepe3naeHT) n BKAag, onn
MOKYMKWN LEeHHbIX Bymar, KOTOpble BbINOJHAKOTCA
ONA peannsaumnmn noctaBNeHHbIX Lenei no obpe-
TEHUI0O SKOHOMUWYECKOro pesynbraTta UanM Apyrux
3aMbIC/1I0B, C YY4ETOM aHanM3a pPUCKa 1 Npubbinu.

Ha paHHbI MOMEHT onpeaeneHne NoHATUA
WHBECTULUMWN HA 3aKOHOAATE/IbHOM YpPOBHE CYu-
TaeM 4TO0 HeobxooMMO NepecMoTpeTb, TaK Kak
[aeTcA [0CTaTOMHO Y3Koe onpeeneHne MnoHA-
TUIO MHBECTULMU, KOTOPOE yKa3aHo B 3aKoHe 06
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NHBECTULMSAX.
MMyLLLeCTBO, KOTOPYIO BAOKMAN B LENAX Aasb-
HenLwero noay4yeHus nNpubbian ,byaeT cynTaTbCs
MHBECTULMEN C MOMEHTA B/IOXKEHUA B MpeameT
npeanpUHUMATENbCKOM AeATENbHOCTY.

Bcem Ham XOpOLWO M3BECTHO onpegeneHue
WHBECTULUMM U  WHBECTULMOHHON AeATesbHO-
CTU. MpPOCTbIM BbIparKeEHNEM, UHBECTULMU — 3TO
dUHaAHCOBbIE CpeacTBa, LeHHble bymaru, nmbo
Apyroe MMyLLECTBO, KOTOPOMY MOMKHO OTHeCTU
MMYyLLECTBEHHbIE MPaBa, KOTOpble B CBOK OYe-
pesb UMeIOT onpeaenieHHble AeHeXHble OLLEHKH,
KOTOpble B CBOIO 0Yepesb HanpaBAAOTCA U BKAa-
AbIBAOTCS B 0OBEKTbI MPUHOCALLME NPUbbIND, T.€.
06BbEKTbI NPeANPUHUMATENBCKON AEATENBHOCTMH,
ONA TOro 4Ytobbl 3apaboTaTb AeHbIM MO0 OcyLe-
CTBUTb MHOM NOIE3HbIN 3P PEKT.

MNHBECTULMAMM CUMTAIOTCA MPAKTUYECKU BCe
Pa3HOBUAHOCTM MMYLLECTBA (KpOMe NpoayKuuu,
HanpaBNeHHOW ANA AWYHOro noTtpebneHus), B
TOM Yncne o6beKTbl GUHAHCOBOTO IM3UHIA UMEH-
HO C MOMEHTa 3aK/Il0YEHMNA AOrOBOPA IM3UNHTA, B
TOM 4YMCne M NpaBa Ha HWUX, BKAagblBaemMble UH-
BECTUPYIOLLLE CTOPOHOM B YCTaBHbIM KanuTan
topPUAMYECKOro ANLA B0 POCT GUKCUPOBAHHDBIX
AKTUBOB, MPUMEHAEMbIX ANA NPeANPUHMMATENb-
CKOTO [ena, a TaKXe A/1A OCyLeCcTBAeHUA Npo-
€KTOB roCyapCcTBEHHO-YACTHOrO MAPTHEPCTBA, a
TaK¥Ke KOHLLeCCMOHHOrOo NPOoeKTa.

bBonee B WMPOKOM MOHATUM WHBECTULMM
onpenenAlrT Kak GMHaHCOBbIe CPeACcTBa, UHTEN-
NeKTyaNbHble U UMYLLLECTBEHHbIE LLEHHOCTM CTpa-
Hbl, lOPUANYECKUX U GUINYECKUX UL, LLeSIbIo KO-
TOPbIX ABNAAETCA CO34aHME HOBbIX, paclinpeHue
N PEKOHCTPYKUMA HbIHE CYLLEeCTBYIOWMUX MNpea-
NPUATUI, NpUobpeTeHNE HeABUKMMOCTM, MOKYN-
Ka UeHHbIX Bymar gns ganbHeilwero nonyyYyeHms
npunbbIaNn.

M3 BblWeyKa3aHHOIO MOXHO NPUBECTM pAS, OT-
NINYNTENbHbIX 0COBEHHOCTEN.

1)HBECTMLMM — 3TO WMMYLLECTBO, KOTOpoe
PacUMTaHO AN KOMMEPYECKOro Aena

2)UmyLiectBo, Npu BKAaZe B NpeameT KOM-
MepPYeCKOro Aena, OLEeHMUBAETCA MO NPUYNHE Bbl-
ACHEHWS ero B BUAE BIOXKEHUM U LIEHbI.

3)BnoxkeHHoe uMmyLLecTBO OyaeT cyMTaTbCA
MHBECTULMEN NOCIE TOTO KaK OHO ByAET BOKEHO
B NpeaMeT KOMMepPYECKoro Aena.

MHBECTULMOHHbIE BKNAAbl MOTYT BbIMOAHATH-
CA HUXKe NPUBEAEHHbIMU NYTAMM.

A)MocpeacTBOM 3KcnayaTauum MMyLLECTBA C
LeNblo MOBbIWEHNS (DUKCUPOBAHHbLIX aKTMBOB,
3KCMNyaTUPYEeMbIX 418 KOMMEPYECKOro Aena.

B)Mocpeactsom 3KcnayaTauuu  MMyLLECTBA
CO34aHUA MO0 NOBbILWEHMA 3aKPEnaeHHbIX aK-
TMBOB MO YC/IOBUIO COMNALLEHMUA KOHLECCUM.

C) NocpencTBOM BAOMKEHUA MMYyLLECTBA B
YCTaBHbIN KanuTan lopuanm4eckoro amua.

BakHoe 3HauyeHWe B UHBECTMLMOHHOM 3aKo-

HOZATeNbCTBE MMEET NOHATUE KMHBECTULMOHHAA
neAaTenbHoCcTb». CuMTaem 4YTO AaHHOE MOHATUEe
ABNSAETCA eANHbIM Le/IbIM C TEPMUHOM «MHBECTU-
umm». [insa bonee npaBUAbHOro onpeaeneHus no-
HATUA «UMHBECTULMOHHAA AEeATEeNIbHOCTbY» BaXKHO
06paTMTbCA B BONbLLIOKN OPUAMYECKUI CNOBAPb.
TaK MOHATUIO KMHBECTULMOHHAA AeATEeNIbHOCTbY
AaeTca onpeneneHune B BUAE BNOKEHUN MHBECTU-
UM 1 peannsauma npakTMYeckmx 4encTBuii B Ue-
NAX fanbHenwero noayyeHuns npmboinm m (nnbo)
OOCTUXKEHUA Apyrnx nonesHbix apdekTos. [1].

Ba)kHO paTb oOTaenbHOEe onpegeneHve no-
HATUIO «OeATeNbHOCTb». 34eCb MOXHO Chopmy-
NIMpoBaTb C/leaytollee onpeaeneHune: 3T0 KOM-
NAEKCHOCTb AENCTBUIM, KOTOPbIE HaMpaB/eHbl Ha
peanusauuio Luenei npouecca MHBECTMPOBaHUA.

MOHATUIO K UHBECTULMOHHASA AEATENbHOCTbY B
NuTepaType BCTPEYAOTCA pas3indyHble onpeaene-
HUA. Mo MHeHuto A.B.MandaTt MHBECTULMOHHAA
0eATeNbHOCTb —3T0 paboTa cybbeKTOB pPbIHKA UH-
BECTULNI, KOTOPas COCTOUT B CUCTEMATUYECKOM
BK/laZe MMyLLecTBa B chepy AeATeNIbHOCTU MHOTO
/INUA C Uenblo ganbHenlero nssaedyeHns 4oxona
[8, c. 107-108].

B.A.By6aMK cuyMTaeT 4TO, MHBECTULMOHHOM
cnepyeT npu3HaBaTb AEATeNbHOCTb «UHBECTO-
poB, KOTOpPas TECHO B3aMMOCBS3aHa C BK/1A40M U
[ONTOCPOYHONM 3KCM/lyaTauuen nHeectuuuiny [6,
c. 128].

Mo mHeHuto A.l.BoratblipeBa «MHBECTULMOH-
HaA geaTenbHOCTb B 60/blLEN cTeNEHM 3aKtoYa-
€TCs B MHBECTMPOBAHMM HA BbINYCK MaTepuab-
HbIX @ TaK!Ke AyXOoBHbIX 6nar» [9, c. 11].

L. XK. TawmyxambeToBa paccmaTp1BaeT UHBe-
CTULMOHHYIO AeATeNbHOCTb KaK O4HY M3 OCHOB-
HbIX GOPM BHELIHEIKOHOMMWYECKOM AeATesbHO-
¢t [10, c. 10-11].

A.A.[)KaHaneeBa c4yMTaeT YTO MHBECTULMOH-
Hble OTHOLUEHUA 3TO NpeanpUHUMATENbCKUE OT-
HOLIEHMA, NO3TOMY K HUM MPUMEHAIOTCA NPUH-
LMnbl paBeHcTBa CybbeKToB 1 cBO6OAbLI AOroBOpa
[3, c.5].

Bblle yKa3aHHble YyTBEPKAEHUSA MOKasbIBaoT
Heob6X0AMMOCTb PaCCMOTPEHUSA UHBECTULMOHHOWN
0eATeNIbHOCTU B BUAE NpesAnpUHUMATENbCKON.

B Bonbliom topugmnyeckom cnosape dopmy-
nvpyeTca cnepyowmii Bua, onpegenenus: MNpea-
NPUHMMATE/IbCTBO — 3TO CAMOCTOATE/IbHAsA, KOTO-
pan OCyLLLeCTBNAETCA Ha CBON PUCK AeATENbHOCTb,
aJpecoBaHHaa Ha CUCTEMATMYECKOE MoJyYyeHue
[0X0Zla OT 3KCh/yaTauMmM UMYLLLECTBA, NPOAAXKM
TOBApOB, OCYLLECTBNEHMA paboT Mbo oKasaHusA
YCNYr MLAaMK, KOTOpble 3aperncTpupoBaHbl B
3TOM KayecTBe B YCTaHOB/JIEHHOM 3aKOHOM MoO-
psaake [1].

Mcxoas M3 3TOro, MOMKHO OTMETUTb HEKOTO-
pble 0OCOBEHHOCTM U MPU3HAKK YKe NpeanpuHu-
MaTenbCTBa:
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1. CybbeKTamu npeanpuHUMATENbCKOW Ae-
ATENbHOCTU MOTYT 6bITb dU3NYECKUE U opUaNYe-
CKue nnua;

2. OcHoBaHa Ha MMYLLECTBEHHOI CaMOoCTOS-
TENIbHOCTU

3. Peanusyetca npeanpuHUmMmaTenem

4.  Lenbto asnserca nonyyeHme npmnboblam

5. basupyeTca Ha pucke npeanpuHUMaTens

6. Peanusyetca nocpeactBom peanvsaumm
cnpoca

B noboli chepe aeaTenbHOCTU HaWaeTca me-
CTO AN1A NONOMUTENbHbIX U OTPULATENbHbLIX CTO-
POH. TaK Kakne MoryT BbITb MIOCbI U MUHYCbI UH-
BECTULMOHHOM AeaTeNbHOCTU?

1. PocT TemnoB pa3BUTUA 3SKOKOHOMMUYE-
CKWUX MoKasaTenen

2. [osABneHWe HOBbIX pabouymx mect, cie-
00BaTe/IbHO CHUMKEeHMe ypoBHA be3spaboTtuubl |,
KOTOpas ABAAETCA U ABASNACL OAHWM U3 OCTPbIX
Tem

3.  Mporpecc KBanndukaunm paboTHUKOB

4. PasBuTUE WHOPACTPYKTYpbl BO BCEX OT-
pacnsax AesaTeNbHOCTH

5. PocT aKcnopTMpyembix TOBapoB

ITU NOJIOKMUTE/IbHbIE CTOPOHbI MHBECTULIMOH-
HOW AeATeNbHOCTM Hanbosiee U3BECTHbIE.

OtcyTcTBME nNMBO HexBaTKa paboumx MecT,
BCerza CTon1a OCOBHAKOM B CNUCKE HepeLLeHHbIX
npobsem. M Kak pa3 MHBECTULMOHHAA feaTeNb-
HOCTb IB/IAETCA OAHWUM W3 [N1aBHbIX MO PELUEHUIO
W BbiXOZa U3 AAHHOW CUTYaLUN.

He Ba)KHO, WMHOCTPaHHble WHBECTULUN WK
WMHBECTULUMM rpaxKaaHe cTpaHbl. Ecin 3a cuet Bno-
JKEHHbIX WMHBECTULMM OTKPbIBAOTCA Npeanpus-
TUSA, TO 3TO HE TO/IbKO BHECET MO/b3y B OTPACAM
MO KOTOPOWN OTKPbIBAETCA Npeanpuatue, HO U
onATb e obecneynt paboTo onpeneneHHoe Ko-
JINYECTBO Hace/IeHUs CTPaHbl.

3a cyeT npuBAEYEHUS UHBECTULMU MOABUTCS
BO3MOXHOCTb YyNy4YlINTb MHOPACTPYKTYpPY B ca-
MbIX pasHbIX oTpacnsax. MepguumHa, obpasosa-
HuWe, cnopT v T4. [aHHble Tpyu chepbl ABAAIOTCA
0OYeHb BaXKHbIMM B KM3HELEATENbHOCTM Hacene-
HWS CTPaHbI.

9TO 0AHU U3 MHOTUX MONOMKUTENbHbIX CTOPOH
WHBECTULMOHHOW AeATENIbHOCTMU.

He cTouT 3a6b1BaTh 1 NPO OTpULATENbHbIE CTO-
POHbI, OHW BCErga CONPOBOXKAANM AAHHYO aes-
Te/IbHOCTb. K OCHOBHbIM 13 HUX MOYKHO OTHECTU

1. EcAn MHBECTMUMM MHOCTPAHHblE TO 3TO
MOXET CTaTb MPUYMHON WUTHOPUPOBAHUIO MECT-
HbIX YCIOBUIA U NPU3HaKa.

2. POCT3aBMCMMOCTM HALLMOHA/IbHOM 3KOHO-
MWKM, KOTOpas B Aa/fibHENLLIEM MOXKET HEraTUBHO

OTPa3sUTbCA Ha SKOHOMMKY CTPaHbl B LLEIOM

3. BospactaHue couMaNbHOW HaAMPsXKEH-
HOCTM, MO NPUUYNHE BbICOKOWN 3apaboTHOM NaaThbl
Ha MHOCTPaHHbIX OpPraHM3aUmax, NO CPaBHEHUIO
oTeYeCcTBEHHbIMM.

4. BosBpalleHne Ha PoAMHY KanuTana, BNo-
YKEHHOIO 3a rpaHuLel B pasindHbix popmax, 3To
M ecTb penaTpuayma Kanutana.

B KaK10M 13 BblLLIEONMCAHHbIX MYHKTOB MOX-
HO HalTW oTpuuaTesbHble CTOPOHbI, KOTOpble
B AafibHelleM MOryT AOCTaTOYHO MOBAUATL U
npuHectn Bpea. PaccmoTpum 2 nNyHKT 6onee ge-
Ta/NbHO. POCT 3aBMCMMOCTM HAUMOHANbHOM 3KO-
HOMWKM, KOTOpaA B Aa/ibHElLlEeM MOMKeT Hera-
TMBHO OTPA3UTbCA Ha 3KOHOMMKY CTpaHbl bonee
yem obcyKaaemaa Tema M NoCAeAcTBMA MOTyT
6bITb A0CTAaTOYHO Ccepbe3HbiMWU. Beab OcHoOBY
3KOHOMMWKM He AO0NKHbl GOPMMPOBATb NNLLbL Ha
OAHWUX UHBECTULMAX, TeM bonee Tem 6osiee MHO-
CTPaHHbIX, KAKMMM Bbl OHM HEe BblIN BbIFOAHbIMMU,
Ha nepBbln B3rnaa. focyaapcTeo, npeanpusatue
KOTOpOEe XO4YeT NOCTPOUTb AENCTBUTENIbHO CUJlb-
HYI0 HE3aBMCUMYIO SKOHOMMKY, BCerga AoJIXKHa
YMeTb CaMOCTOATE/IbHO Pa3BMBATLCA, BbIXOAUTb
N3 KPU3UCHOW CUTyaLMU, HE 3aBMUCETb OT BHELL-
Hel cpeqpbl.

BospacTaHue couManbHOM HanpsKeHHOCTH
Mo nNpuyMHE BbICOKOKM onnaTbl TpyAa Ha WHO-
CTPaHHbIX OpraHn3auMsax No CPaBHEHMIO C oTeYe-
CTBEHHbIMM B AEWCTBUTE/IbHOCTM MOXKET OKasaTb
narybHoe BAMAHME HAa SKOHOMMKY. Pe3Koe cokpa-
LLeHMe BbICOKOKBaNMOUUMPOBAHHbIX Creumanun-
CTOB B OTEYECTBEHHbIX MPeAnpUATUAX MOMKET B
OaNbHENLWeM NPUBE3TU K PE3KOMY Cnaay KOHO-
MUYECKMX NoKasaTenen.

4 TIYHKT TOXKe ABNSAETCA TeMOoM ANA 00CyXK-
AeHus. Penatpuauuto He cTouT 3abbiBaTb. Begb
HEBO3MOMHO Y3HaTb C KaKOW LIe/Ibl0 MHBECTUPY-
€TCS Ha TOT WU UHOM 06BbEKT.Bce 3TM yKasaHHbIe
npUMepbl ABAAIOTCA NPUYUHON 3aaymaTbCa And
noboro pykosogutena. EcTb gocrtatoyHo noso-
YKUTE/bHbIX CTOPOH, AN YCNEeWwHoro pasBuTUA B
6yayuiem. Ho HMKoraa Henb3sA 3abblBaTb UTO MO-
ryT 6biTb U1 HEraTMBHbIE NOCNEACTBUA U CYMETb
NPUHATb NPaBUIbHOE peLleHne.

B paHHOM paboTe 6blM NpoaHaAN3NPOBaAHbI
MOHATUA «UHBECTULMM» U «MUHBECTULMOHHAA
neATenbHOCTb». TakKe 6bl10 yaeneHo BHMMaHUe
Ha TO Kakune MNOJIOXKUTENbHbIE U OTPULATENbHbIE
nocneacTsMA MOTyT BO3HUKHYTb B NpoLecce ocy-
LLEeCTBNIEHNA WHBECTUUMOHHON OeAaTesbHOCTM.
BblfIo OTMEYEHO KaKMM 06pa3som MHBECTULIMOH-
HaA [eATeNbHOCTb OKa3blBaeT BO3AeicTBME Ha
3KOHOMMKY CTPaHbl.

Cnu1CcoK UCNoJIb30BaHHbIX UCTOYHUKOB:
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LL.A.}KOCTKUIA?
'Kacnuiicknii obwecTtBeHHbI YHUBEpCUTeET,
Pecnybnuka KasaxcraH, r. Aamarbl

WCCNELOBAHUNA KATETOPUMHOTO NOHATUA
M CYWECTBEHHbIX MPU3HAKOB
OPrAHU30BAHHOM NPECTYMNHOCTU

AHHOTaumA

B coBpeMeHHbIX YC/IOBUSAX B KOHTEKCTE NpaBoBoOM robanusaunmn TpaguumnmoHHas npobnema opra-
HM30BAHHOW NPECTYNHOCTWN BbIXOAWUT Ha HOBbI YPOBEHb, NPOABAAACH B UCCEA0BAaHNN ee MeXKAyHa-
POAHOro XxapaKrepa. B ycnoBmax npomcxogmBeLLEro CUCTEMHOTO SKOHOMMYECKOTO Kpuimnca B Kasaxcra-
He, KOTOPbIN NOBAEK 33 COBOW yXyAleHWe CoLMaNIbHO-3KOHOMNYECKOTO NONOXKeHMA 60bLLON YacTn
HaceNeHWn, HECOBEPLUEHCTBA 3aKOHOAATe/IbHOM 6a3bl B nocnegHue AecATUNETUS 0ObEeKTUBHO Npo-
TeKan NpoLecc pa3pacTtaHMa N YCUNEHMA OPraHM30BaHHOM NPECTYNHOCTH.
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OpraHn3oBaHHaA MpPEeCTYNHOCTb MeXAyHa-
pPOAHOrO XapakTepa npeactasnAaeT coboit cnox-
Hoe MHorodakTopHoe colMasbHoe ABAEHUE,
KOTOPOMY MpucyLLe MHOroobpasmne NposBAeHU,
MHOECTBO BHYTPEHHUX COCTaBAAKOLWMX U KX
B3aMmocsszein. CBOMCTBEHHAs COBPEMEHHOM Op-
raHWM30BaHHOW NPECTYNHOCTU MaclTabHOCTb ee
pacnpocTpaHeHMsa B MUpe CTaBAT ee B OAMH pAsg
C CaMbIMM 3HaYMMbIMK Npobiemamm cCoBpeMeH-
HOM MeXAYHapOoAHOM AeNCTBUTENIbHOCTY.

NccnepgoBaHMe KaTeropuMiiHOro MNOHATUA U Cy-
LLLeCTBEHHbIX MPWU3HAKOB OpraHM30BaHHON npe-
CTYMHOCTM MMEET KaK Ba*KHOe TeOpPeTUYEeCKOoE,
TaK 1 6onbluoe NpakTUyeckoe 3HaYeHnem. OTcyT-
CTBME YeTKO BblpaboTaHHbIX Hay4yHbIX KpUTEPUEB
HeceT 3a coboi cepbesHble HeJO0PabOTKM B 3aKO-
HopaTenbHOM 6ase U, Kak cneacTBue, K Henocne-
[0BaTeNIbHOM U HeadPEeKTUBHOMN NpPaKTUKe Bopb-
6bl C 0603HaYEHHbIM KPUMUHABbHBIM ABJEHUEM.

B gaHHOe Bpems B NpaBoBeAYECKONM nnTepa-
Type nmeetcs 60MblIOe KONNMYECTBO PA3/IMYHbIX
bGOpPMYNMPOBOK MOHATUA OPraHM30BAHHOW npe-
CTYMHOCTU. [aHHblA NapagoKc Bbi3BaH TEM, YTO
Ha 3aKOHOZATe/NIbHOM YpPOBHEe He pa3paboTaHbl
cneumasnbHble HOPMATMBHbIE aKTbl, YCTAHABAU-
BaloLWMe perlaMeHT NerMTUMHbIX OCHOB 60pbbbl
C Hew.

3TUMONOIMYECKN OMNpeaeNieHne «OpPraHU3o-
BaHHbIN» BeET CBOE NPOMUCXOXKAEHUEe OT rpeye-
CKOro c/10Ba organon, 4To B ByKBa/sibHOM CMbIC/ie
CNOBa 3HAYUT KOPYAUE, MHCTPYMEHT», U paH-
Lly3CKOro organizer, 4To B MepeBoAe O3HayaeT
«YCTPOUTb, COEANHUTL B OAHO LLeNoe».

Cnosapsb C.N. Oxkerosa npenocTaBnaeTt cneay-
IOLLYIO TPaKTOBKY C/I0BA: «...<OPraHM30BaHHbIN»
0O3HauvaeT a) obnagatowmin opraHmnsaumei, obbve-
AVNHEHHbIN B OpraHn3aLmm, CioYeHHbln; 6) naa-
HOMEPHbIM, OT/INYAIOLWMIACA CTPOTUM MOPALKOM,
WA B) AUCLUNIMHUPOBAHHbLIN, AEUCTBYOWMIA
TOYHO M NAaHOMepPHO» [6].

Ha npaBoBOM ypoBHe 3aKpernsieHue NoHATUA
«OpraHM3oBaHHaA MPecTynHocTb» 6Oblno Bhep-
Bble NpoBeAeHO Ha MeXayHapoaHoW KoHbepeH-
umMm OOH no npobnemam opraHM30BaHHON Mnpe-
CTynHocTM oT 21-25 okTabpsa 1991 r. B Cysgane
(Poccua).

B goKymeHTax atoli KoHdepeHuMn bblio 3a-
dUKCMPOBAHO criegytoLLee: OpraHM30BaHHan npe-
CTYNHOCTb — 3TO «...QYHKLMOHUPOBAHNE OTHOCU-
Te/IbHO MacCOBOM FPynmbl YCTOMUYUBBIX, yNpaBaa-
eMbIx coobLwecTB NPecTynHMKOB, 3aHUMAOLLMXCS

NPecTynAeHUAMM KaK NMPOMbIC/IOM U CO34at0LWMX
CUCTEMY 3aLLMTbI OT COLMANbHOIO KOHTPOA C UC-
No/1b30BaHUEM TAKMX NPOTUBO3AKOHHbIX CPEACTB,
KaK Hacunaune, 3anyruBaHue, KOpPPynuua u xuuie-
HUMA B KPYMHbIX pa3mepax» [3].

Mpn aTom HeobxoanMMo NpefocTepeyb OT ysACc-
HEHWA OPraHM30BaHHOM MPECTYMHOCTM KaK Mpu-
MWTUBHO COBOKYMHOW AeATENbHOCTU NPECTYMNHbIX
opraHu3aumMii. 9TO KayeCcTBEHHO HOBAA XapaKTe-
pUCTUKA, Korga ANA NPecTynHOCTW XapaKTepHa
BCTPOMKA B COLMA/IbHYIO CUCTEMY, TEM CaMbiM
NPUCYTCTBYET OKa3aHMe CyLLEeCTBEHHOTO BIUAHMUA
Ha npoyune cocTaBastolme (3/1eMeHTbl), U npe-
A BCero, Ha SKOHOMMKY U MOJIUTUKY.

Bo3amoHO, 6onee nonHbIM ByaeT onpeaene-
HWEe OpPraHM30BaHHOM MPECTYNHOCTM, KoTopoe
cbopmynmposan J1.B. ®paHK, obo3Havasa ee Kak
«...CUCTEMY COLUMANbHbIX CBA3EM U OTHOLUEHUHA,
CNOXMBLUMXCA MO NOBOAY M3BNEYEHWNA HE3AKOH-
HOM npubbIAn» [9].

KaK y»e oTmeuanocb, onpeaeneHnin opraHu-
30BaHHOW MNPECTYNHOCTU CYLLECTBYET MHOMECTBO.
OTaenbHble M3 HUX OYEeHb JIAKOHUYHbI U, HA Hall
B3rnag, beccopepkaTenbHbl - («organized crime
is crime that is organized» — «opraHu3oBaHHas
NPeCTYNHOCTb eCTb NPECcTyNHOCTb, KOTOpas opra-
HM30BaHHa»). [pyrve yepecyyp rpomosgku. Ux
aBTOpbI, B YacTHoCTH, . ABagMHCKMIA, AenatoT no-
MbITKY NepeYnucanTb Bce AONYyCTUMbIe MPU3HAKK
OpPraHM30BaHHOM NPECTYNHOCTY.

Bonee coaepkatenbHbIM HaM NpeacTaBAAeTCA
onpeaeneHue, npegnoxeHHoe [K.C. AnbbaHe-
3e: «...obecneyeHune 3anpeLeHHbIMM TOBapamMu
W ycnyramu (KoHcnmpaumsa) U NpOHMKHOBEHME B
NleranibHbI BU3Hec (BbimoratenbcTeo)» [7].

HagnexuT oTMeTUTb, YTO NpU BCeN pasHOoo-
6pPa3HOCTM TEPMMUHONOTMYECKUX ONpeseneHui,
yrnop caenaH nMbo Ha xapaKkTepe AeATe/lbHOCTU
(He3aKoOHHbIN, ANA M3BAEKAHUA NPUOLIAN U T.N.),
nMb0o Ha opraHM30BaHHOCTYM (YCTOMYMBAA rPYNMK-
POBKA, CONOAYMHEHHAA CTPYKTypa 1 T.M.).

Coenaem HebO/bLLOM NCTOPUYECKUIA SKCKYPC.
B oTeuecTBEHHbIX OPUANYECKMUX UCTOYHMKAX Nep-
Bble MOMbITKM NPeaoCTaBUTb TPAKTOBKY MOHATUA
«OpraHN30BaHHasn BO3HUKAU
eweé B COBETCKUIN nepuog,. UMeHHO B yKa3aHHbIN
nepuog, nNpuaepKUBaAUCb TOYKN 3PEHUA, YTO B
CTpaHax C COUMANNUCTUYECKON NAAaHOBOW 3KOHO-
MWKOW, B OT/IMYME OT BypiKyasHbIX rocyAapcTs,
OpraHM30BaHHas NPeCTYNHOCTb opyayeT B 0b6/1a-
CTW, He 3anpeLeHHOM 3aKOHOAATe/NIbHO 3KOHO-

NPecTynHOCTb»
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MWYECKOM AeATeNbHOCTU, BbIBOAA €€ U3-Mog ro-
CYOAPCTBEHHOTO KOHTPOJIA C LeNblo NPUCBOEHMSA
Nosly4YeHHbIX 4OX0A08B. Tem He MeHee, U B PbIHOY-
HO 3KOHOMMKe MPUCYTCTBYET TEHEBOM CEKTop,
nonagamowmii B 06aacTb MHTEPECOB OPraHM30-
BaHHbIX NPECTYNHbIX POPMMPOBAHUIA.

B uenom B MCTOYHMKax COBETCKOro nepuoja
OpraHW30BaHHAA MNPECTYNHOCTb MOYTU He MoA-
Beprasiacb aHa/M3y, MOCKONbKY CaMoO €eé cylue-
ctBoBaHuMe B CCCP 6bin0 oduLManbHO NpU3HaAHO
Tonbko B 1985 roay. Mpu atom npegmetom uccne-
[0BaHWNA KPUMUHONOTOB, NO MHeHWIo H.®. Ky3He-
uosow 1 B.B. JlyHeeBa Toraa aBnanocb bonee wu-
pOKOe ABAEHME FPYNMNOBOMN NPECTYNHOCTMU.

Heobxoanmo oTMeTUTb, YTO ecin B 3apybexk-
HoM KpumnHonoruu (Utanum, CLLUA, AnoHun) Bo-
NpoC OpraHM30BaHHOW MPECTYNHOCTU aKTUBHO
noagepraeTca obcyKaeHUto ¢ KoHua 20-x rogos
XX ctonetnsa, 8 CCCP ke K cepbe3HOMyY mMccneno-
BaHMIO AaHHOro peHomeHa nogowan yepes 60
net. Tonbko B 80-e rogbl B Nepsblit pa3 OTKPbI-
TO Ha4yann roBOPUTb U BECTM UCCNeLOBaHWUA BO
BHUW MB/, CCCP.

M Tonbko 23 pekabps 1989 roga rocyaapcTso
oduuManbHO NOATBEPAUNO CYLLECTBOBAaHWE Op-
raHM30BaHHOW MPECTYNHOCTM, MPWHAB MOCTa-
HoBneHue |l Cbe3ga HapoaHbix aenytatos CCCP
«06 ycuneHmnn 6opbbbl C OpraHM30BaHHOM npe-
cTynHoctbto» [1]. Tem cambiM OblM OTKPbITHI
nepcrneKkTusbl Ana obwmpHoro obeyaeHns obo-
3HaYeHHOM Npobaemol.

B cOBpeMEHHbIX UCTOYHMKAX MOXKHO 3aMeTUTb
HEeCKO/NIbKO Pa3HOO6pa3HbIX NOAXOA0B K YCTaHOB-
JIEHVIO MOHATMA OPraHM30BaHHOWN NPECTYNHOCTMU.
B cBAsm c atum A.U. lonrosa npegnaraet NpuHK-
MaTb BO BHMMAHME OCHOBHbIE MPU3HAKWU, KOTO-
pble CNocobHbl COCTaBUTb OCHOBY ONpeaeNeHms:

— CnAOYEHHOCTb YYaCTHUKOB OpraHu3aumm,
KOTOpaa HaxOAWUT CBOE BblpaXeHWe B CO34aHUMU
N AeATeNbHOCTM NPECTYNHbIX opraHm3aumi (FO.H.
Apawkesny, C.B. Obakos, A.WU. Lonrosa, B.C.
OBYUMHCKUI).

—MaccoBocTb, LUMPOKaAA pacnpoCTPaHEHHOCTb
YCTONUYMBbLIX NpPecTynHbix coobuiects (A.N. Typos,
2.0. Moberanno).

— Cnocobbl 1 BUAbI £eATENIBHOCTU, NPOPBOAU-
MOI OpraHM30BaHHbIMW KPUMWUHANAbHbIMK $op-
mupoBaHuamu (U.A. ToHTapb).

— MpucyTcTBME MeXAY YCTOMUYMBBIMM rpynna-
MW, BEAyLWMMMN NPECTYNHYIO AeATEeNbHOCTb, CTa-
6MNbHON 06LLEepPerMoHanbHOM U MeXKpPermMoHab-

Hol cBa3u (A.C. EmenbsaHoB).

B «KoHBeHumn OOH npoTue TpaHCHaumo-
Ha/IbHOM OPraHW30BaHHOM MPECTYMHOCTU», KO-
Topas 6blna NpUHATA pesontounelt NfeHepanbHOM
Accambneun 15 Hoabpa 2000 r., onpeaeneHme no-
HATUA OPraHM30BaHHOM NPECTYNHOCTU OTCYTCTBY-
eT. B yKasaHHOM NpPaBOBOM aKTe OHO /IMLWb CBA-
3bIBAETCA C «...0eATe/IbHOCTbIO OPraHN30BaHHbIX,
CTPYKTYPHO 0DOPMAEHHbIX FPYMM, CO34atoLmxca
Ha 6a3e COBMECTHOW KPUMWHANbHOMN AeATeNb-
HOCTU UCKNIOYUTENIbHO B LENAX MOAYYUTb NPSAMO
WM KOCBEHHO, GMHAHCOBYIO UM UHYIO MaTepu-
anbHyto Bbirogy» [1].

AHanu3 yKasaHHbIX TEPMUHOB, AAET BO3MOXK-
HOCTb MPUITK K BbIBOAY O TOM, YTO MpecTynne-
HWS, KOTOpble COBEPLUAIOTCA OPraHM30BaHHbIMM
NPECTYMHbIMM TPYNMAaMK B UHbIX LENIAX, HEXeNn
npuobpeteHne GMHAHCOBOM WM APYron maTe-
pUanbHOM BbIFOAbI, HE OXBAYeHbl Bbllle Npeao-
CTaBNIEHHbIMM MPU3HAKaMW U BCeACTBUE 3TOrO
He MoryT OblTb NPUYTEHBI K AEATENbHOCTU opra-
HW30BaHHOM NPECTYMHOCTMU.

CornacHo mHeHuto B.H. Kyapasuesa wn B.E.
3MMHOBA, M3 [aHHOro onpeaeneHusa, npouc-
XOOAT TPWU [NaBHbIX MPU3HAKA OpPraHWM30BaHHOM
npectynHocTu [4]:

1) HanMYMe NPecTynHbIX 06beANHEHWUI;

2) He3aKOoHHbIN BU3Hec;

3) Koppynuus.

Pasbepem nx 6onee nogpobHo.

MepBbli NPU3HAK — 3TO HA/IMYME NPECTYMNHbIX
obbeiMHEHUI UL, AN1A CUCTEMATUYHOTO 3aHATUA
npecTynaeHnaMn. B HUX NpucyTCcTBYET NPOABAEH-
HasA vMepapxus, APYrMMU CAOBaMM, CONMOAUYMHEH-
HOCTb Y/IEHOB, CTPOras AUCUMMIMHA Ha OCHOBE
BBOAMMbIX MPaBUA NOBEAEHUS U KPUMUHANBHbBIX
TPaAWULUMN, CTONb CBOMCTBEHHbIX MPECTYMHOMY
MUpYy.

Bnactb B npecTtynHom ¢dopmMmnpoBaHMmM cocpe-
OOTOUYMBAETCA B PYKAX OAHOMO WM HECKONbKUX
NIMAEpPOB, @ YNC/I0 YHAaCTHMKOB BK/OYAET OT 5 go
HECKOJIbKMX COTEH U [aKe TbICAY YENOBEK.

B 3aBMCMMOCTM OT InAeEpPa, YMCaa COy4acTHU-
KOB M XapaKTepa camMon NpecTynHom aeaTenbHo-
cTn popmupyeTca, a BCes 3a Tem yTBEpKAaeTca
CTATyC B KPUMMUHANbHOM MUpe. ITo obuiee Kpu-
MWHONIOTUYEeCKoe U306parkeHne MNpecTyrnHoro
ob6begMHEHUs OpraHM30BaHHOIO TUNA.

BTopoi npu3HaK OpraHM3O0BaHHOW MpecTyn-
HOCTW — 3KOHOMMYECKuit. Mo cywecTBy OH ABAA-
€TCA ee CTePKHEM.
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PerynapHoe HapyllueHWe 3aKoHa HeceT rnas-
HYlO Uenb — oboralleHue, HaKkanaMBaHWe Kanu-
Tana. He cnyvaliHo Bce M3BECTHble MUPOBbIE Op-
raHM3o0BaHHble MpecTynHble coobuectsa bbian
C034aHbl A1 YCTOMYMBOrO COBEPLUEHUS NpPecTy-
NAeHUn B BUAE NPOMbICNa B Lensax npuobperte-
HUA KPYNHbIX BapbllLei.

MaTepunanbHbii ylepb, HaHeCceHHbI rocy-
[APCTBEHHbIM, OBLLECTBEHHbIM OpraHU3aLuMam,
HEKOTOPbIM MpPeanpUHMMATENAM UAN KOMMep-
YEeCKMM CTPYKTypam, AOXOAUT A0 MWIAJIMOHOB U
Aaxe MUNANapA0B.

TpeTuit Npu3HaK — KOppynuusa, B HbIHELHUX
YC/I0BUAX BbICTYNAET KaK OAMH M3 CYLLECTBEHHbIX
NPU3HaKOB OpPraHWM30BaHHOW MPECTYNHOCTU KakK
MEXAYHapOAHOro ABAEHUA, eCAn MOCAeAHIO0
paccmaTpmBaTb Yepes CoLManbHO-NOANTUYECKUIA
acnekT.

Koppynuma ob6o3HayaeT NpoAaskHOCTb, pas-
BpallleHMe TrocyAapCTBEHHbIX UYMHOBHWKOB, B
CBA3M C YeM ee HaANeXUT OTInYaTb OT 06bIKHO-
BEHHbIX B3ATOK, TaK Kak OHW TO/IbKO CPeacTBO ee
[OCTUXKeHUA. KoppymMnupoBaHHbIE YMHOBHUKMK
MOKPbIBAIOT MPECTYNHUKOB, obecneumsBatoT WUX
OOKyMeHTamu, nHdopmaLmen, BbipaxatoT Oas-

JIEHME Ha YeCTHbIX PabOTHMKOB, BeayLMx 60pbOy
c maduen.

CornacHo JaHHbIM BblbOpOYHOro obcneno-
BaHWA, MPAKTUYECKM TPETb MPECTYMHbIX KNAHOB
MEeXAYHAapOo4HOro YpPOBHA pacnosarana Kop-
PYMNUPOBAHHBbIMW KOHTAKTaMW B CaMbIX pas-
HoOobpa3HbIx 061acTAX. YTo KacaeTca MadpUO3HbIX
dopMUpPOBaAHUIA, TO B3aMMOOTHOLLUEHNE C Npea-
CTaBUTENAMM rocannapata MMenu Bce.

Cy4YeTOM BbILLEN3NOKEHHOTO, NPeaCcTaBaneTcA
O0MNYCTUMbIM ONpeaennTb OpraHM30BaHHYO npe-
CTYNHYIO AeATENbHOCTb Cheaylowmnm obpasom.
OpraHun3oBaHHaA NPeCTYNHOCTb BbICTYMNAeT cobu-
paTefibHbIM NOHATMEM. Kak npaBoBoe ABAEHWE,
ONA OPraHM30BaHHOM NPECTYNHOCTU XapaKTepHbl
MHOTFOYMUCNEHHbIE MPWU3HAKKW, MPeACcTaBaAoLLMe
coboi cymmapHbIii pe3ybTaTt ee pazHoobpasHbIX
npoasaeHWi. 3TO pasnYHble NPeCcTynaeHus U
NPeCTynHUKK, chepbl U cnocobbl AeATesbHOCTH
NpecTynHbiXx GOPMUPOBAHNM, UX NOCNEACTBMA U
MHoroe apyroe. Mpy 3TOM, Mbl MOAHOCTbIO MPU-
AepxunBaemca To4Kn 3peHma b.M. Hypranuesa:
«...MbITAaTbCs BCE 3TO ONUCaTb OAHMM onpesene-
HMEeM He NpeacTaBAAeTCcA BO3MOXKHbIMY [5
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B cBA3M ¢ robanmsaumnen n USMeHeHnem 3Ko-
HOMWYECKOM cpesbl BO BCEM MUPE, C BO3POCLLUM
ypoBHem 6e3paboTuLbl, KPU3MCOM [YyXOBHOM
chepbl, CHUNKEHMEM KAYECTBA XKU3HU U YCUNEHU-
eM KoppynLMOHHbIX GpaKTopoB, MPECTYNHOCTb BO
BCEM MWUPE CETOAHA MMEEeT TeHAEHLMI0 pocTa. B
Hawel cTtpaHe ¢ 2016 no 2018 roa, Koan4ecTBo
HACU/IbCTBEHHbIX NPECTYNNEHUI TaKKe 3aMeTHO
BblpOCA0. HbIHELWHAA 3BONOLNA NPECTYNHOCTH
BbI3blBaeT He0bX04MMOCTb MOCAeL0BATENbHOMO
N3y4YeHUa JIMYHOCTU COBPEMEHHOro MPECTynHU-
Ka, NPUYUH U ycnosuii ee GOPMUPOBAHUA, Bbl-
AB/IEHUIO €e TUMUYHbIX CBOMCTB M CTPYKTYpbI.
MMEeHHO IMYHOCTb NPECTYNHMKA, rMaBHbIM 06pa-
30M, BbICTYMaeT 06beKToM MpoduaaKTUYECKOro
BO34€eMNCTBUA.

Teopua ANYHOCTM NPECTYNHUKA — UTOT Ucce-
OOBaHUA NIOACKMX cyaeb, cTpemneHue NOHATb,
yTO AenaeT YeNloBEeKa HapyLUUTeiemM 3aKoHa.

Jlu4HOCMb, KAk TPaAWUMOHHO ee MOHUMAET
MCUXONOTMYECKAsA HayKa,3TO YeNoBeK KaK Ccybb-
€KT OTHOLWIEHWUI N CO3HATeNIbHON AeATeNbHOCTY;
yCTONYMBAA CUCTEMA COLMANbHO 3HAYMMbIX YepT,
XapaKTepusyLwWmMx MHANBUAA KaK 4YneHa oblie-
cTBa maun obwHoctu [1].

OnpegeneHune AUYHOCMU NPECMYMHUKA OCHO-
BbIBAETCA HA CTPYKTYPE OCHOBHbIX CYLLHOCTHbIX
CBOMCTB M 4YepT NPEecTyrnHMKa, Ha COBOKYMHOCTU
€ro MHTeNIeKTYa/IbHO-AYXOBHbIX KayecTsB, MNCU-
XMYeCKoro n ¢pM3nYeckoro coctoaHua [2, ¢ 467].
He meHee pacnpocTpaHeHHbIM ABAAETCA MOHU-
MaHWe IMYHOCTU NPECTYMHMKA KaK CoLManbHOro
TMNa rpakaaHnHa, KOTOpbI XapaKTepusyeTca aH-
TUOOLLECTBEHHOM OpueHTaumnen, aedeKkTUBHbLIM
NpPaBOBbIM M HPABCTBEHHbIM CO3HaHWEM, 0bLue-
CTBEHHOI OMACHOCTbIO M MNPOTMBOMNPABHOCTLIO
peatenbHocTtH [3, ¢ 343].

Mpn TOM, YTO IMYHOCTb NPECTYMHUKA, KaK CO-
LUMaNbHOE M HAayYHOE ABNEHNE HUKEM He OcMapu-
BaeTcA, TEPMUH "IMYHOCTb NpecTynHMKa" A0 cux
NMop He OTHOCUTCA K YMC/Y YCTOABLUMXCA U Heo-
cnopumblix. Mpu ero Ucnosb3oBaHUM BO3HMKaeT
age npobnemol.

Bo-nepBbix, B HAY4YHOMN 1 y4ebHOM nuTepaType
B OTAE/bHbIX C/Ty4aAaX He TOIbKO CTaBUTCA Nog, Co-
MHEHKWe BO3MOXKHOCTb AaTb 06Llee onpeaeneHme
NMOHATUA IMYHOCTU NPECTYNMHUKA N AOKA3bIBAETCA
€ro npaKkTMyeckan HeHy»XHoCTb [4, c. 142], Ho un
OTMEYaeTca, YTO CoXpaHeHue obLiero NOHATUA

"IMYHOCTb NPEeCTYNHUKA" caepKMBaeT passuTue
HAYKW C TOYKM 3peHunA yrnybaeHns 3HaHWUM, cBs-
3aHHbIX C U3YYEHNEM NOBEAEHMA TEX, KTO COBEpP-
AN M coBepLUAeT npecTynaeHua [5, c. 24].

Bo-BTOpbIX, pa3/nM4YHble aBTOPbl, WMCMO/Mb3YyA
MOHATUE JIMYHOCTM MPECTYMHWUKA, TOJKYIOT €ero
HEOAHO3HAYHO, BKNAAbIBAA B OAMH U TOT YKe Ha-
YYHbIA TEPMUH Pa3AUYHbIA cmbica. Cymmupys
BCE WCMO/Ab30BABLUMECA B HAy4YHOWN auTepatype
onpeneneHna JAMYHOCTU MNPECTYNHUKA MOXKHO
BblAE/INTb HECKO/IbKO rpynmn.

K nepsoli rpynne cnepyet oTHECTU onpeaesne-
HUA YyYeHbIX, KOTOpble CYMTAOT HEBO3MOMKHbIM
npPUMeHeHMEe NOHATUA TMYHOCTM NPECTYNHMKA KO
BCEM /INLLaM, coBepLmMBLLMM NpecTynieHua. 0. 1.
BnyBLTENH OTMEYaN, YTO IMYHOCTb NPECTYNHUKA
— 3T0 ocoboe KayecTBO Tex /NL, B OTHOLUEHWUM
KOTOPbIX MCCNea0BaHME YCTaHOBUT pPeLLAtOLLYtO
PO/ib UM BECbMA Ba*KHYHO PO/b IMYHOCTHbIX OCO-
6eHHOCTel Npu coBepLlieHUN npecTynaeHua [6,
c. 101]. MaeHTMYHYIO NO3ULMIO Mbl BUAUM B ny-
6nmkaumm .M. PesHuKa: "O nMYHOCTM npecTyn-
HMKA MOMKHO FOBOPUTb NULLb NPUMEHUTENBHO K
BECbMA Y3KOMY KOHTUHIEHTY ANL, A5 KOTOPbIX
coBeplLUeHMe NPecTynaeHni cTano OCHOBHOM, Be-
ayuwen geatenbHocTtbo" [7, c. 29].

BTopas rpynna obbeguHAET onpeaeneHus,
CMbICN KOTOPbIX 3aK/O4YaeTcA B TOM, 4TO "any-
HOCTb MpPEecTYyMHWKA — 3TO JIMYHOCTb YEeNOBEKa,
BMHOBHO COBEpLUMBLLErO 06LLEeCTBEHHO ONacHoe
JeAHue, 3anpelieHHoe 3aKOHOM MOoZ Yrpo3oi
yrosioBHo oteetTcTBeHHOCTU" [8, c. 16].

O6o06uleHMe BbIlLECKAa3aHHOroO MNO3BOJAET
coenatb BblBOA, 4vtonpobiema AMYHOCTU npe-
CTYMHWMKA OCTAETCA OAHOMN M3 aKTyaNbHbIX, Hau-
601ee CNOMKHbIX U CMOPHbIX KPUMUHOIOFUYECKNX
npobnem. MHTepec K NpUYMHaAM COBepLUEHUA
NPecTynaeHnin n TMYHOCTM CaMOro NPecTyrnHUKA
6bla1 aKTYyaNbHbIM Ha MPOTAXKEHUN BCEN UCTOPUK
YyenoBeyecTsa.

Mo mHeHuto npodeccopa KO.M. AHTOHAHA, Ybto
TOYKY 3pEHMA Mbl pasgensem, Nog JAUYHOCMbHO
fpecmynHuUKa cnegyet NOHMMATb IMYHOCTb Yeno-
BEKA, COBEPLUMBLLErO NPecTynaeHne BcieacTemne
NPUCYLLLMX eMY MCUXONOTMYECKUX OcOBeHHOCTENR,
aHTMOOLWECTBEHHbIX B3MMAL4OB, OTPULATENBHOTO
OTHOLUEHWSA K HPABCTBEHHbIM LLEHHOCTAM U Bbl6O-
pa obLecTBEHHO OMACHOTO NyTWU ANA YAOBAETBO-
pPEeHUA CBOMX NOTPEBHOCTEN UIN HEMPOABAEHHOM
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HeobXxoAMMOWM aKTUBHOCTM B MNpeAoTBPaLLEeHMU
npecTynHoro pesynerata [9, c. 22]. To ecTb Anu-
HOCTb CTAHOBMUTCA MNPECTYNHON, TONbKO NOCAE CO-
BEPLUEHMA CAaMOro MPecTynjeHua U cylecTsyeT
00 Tex nop, NOKa 3aKOH N03BO/IAET Ha3blBaTb Ye-
JIOBEKa NPecTyNHUKOM.

Mo HanpaBAEHHOCTM CAaMOro MNpPecTynHoro
noBeAeHUA BblAENATCA TUMbl HACUIbCTBEHHO-
ro, KOPbICTHOrO W KOPbICTHO-HACUNbCTBEHHOIO
npectynHukos [10, c. 35]. Noa HaCcMNbCTBEHHbIM
NPEecTyNHUKOM B KPUMUHONOTMMN MOHUMALOT, NY-
HOCTb MPEeCTYMHWKA, COBEPLUMBLUETO NpecTynie-
HME NyTEM MPUMEHEHMA HACUAMA WU YrPO30K
NPUMEHEHMA TaKOro HacuamA.

B KauyectBe 0COBGEHHOCTEN NMYHOCTM TaKo-
ro NPecTynHWKa BbICTYMaloT ycTonymeBaa ¢popma
OpraHM3auMM ero xapaKkrepa, TemMepaMeHTa,
YKM3HEHHbIM ONbIT, YEPTbl AYXOBHOIO MMPaA, COLM-
anbHble POAM U GYHKLMKM, OCHOBbIBAtOLLMECA Ha
CTPYKTYpPE CYLLHOCTHbIX CBOMCTB U YepPT, COBOKYM-
HOCTU MHTENNEKTYaIbHO-AYXOBHbIX Ka4yecTs, ero
NCUXMYECKOM U OU3NYECKOM COCTOSIHUM U T.A4.
[11, 62-68 c.]. OnpeaeneHHble COYETAHUA ITUX
CNOXHbIX CBOMCTB U KayecTB B KOHG/IMKTHbIX CU-
Tyaumsax npegonpenensatoT Bbibop obuecTBeHHO
0OMacHOro BapmMaHTa NoBeAeHMA.

Jlnua, He coBeplaBline NPecTynieHun, B
CBOMX LEHHOCTHbIX OpPMEHTALUMUAX XapaKTepu-
3ylOTCA CTPEM/IEHMEM K MPOU3BOACTBEHHOM W
obuwectBeHHONM paboTe, TBOPYECTBY, NONYYEHUIO
06pa3oBaHUs, NPUBEPIKEHHOCTLIO K TAKUM COLU-
aNbHbIM LEHHOCTAM, KaK CeMbsi U AeTU, APYK6a,
camopeanusauma n np. Um 6onblue CBOMCTBEHHA
OMNTUMMCTMYECKAA OLLEHKA *KM3HEHHOM nepcnek-
TuBbI [12, c. 400]. HanpoTuB., nua, CoOBEPLUMBLLINE
NpecTynaeHna, OTAMYaTCA MCUXONOrMYECKOM
OVUCTaHUMEN U OTYYXKAEHHOCTbIO OT LEeHHOCTEeM
obulecTsa.

Jedopmaumsa npaBoCO3HAHMA U HPABCTBEH-
HbIX LeHHOCTel nnL, obycnosneHa gebopmaumen
BHYTPEHHUX PpaKTopoB (BMoNornyeckunx), a Takxe
BHELWHMX PaKTOPOB, TaKMX KaK AedeKTbl NepBmY-
HOM coumanusaumm (coumanmsaumsa pebeHka) u
NPOMeXKyTOUYHOM (nepexos, OT oHOLWeCTBa K 3pe-
noctu).

Mpy AeTanbHOM PaCcCMOTPEHUU BHYTPEHHMUX
daKTopoB POPMMPOBAHMA JINYHOCTM Mbl YCTa-
HaBAMBAEeM c/ieaytollee:

HacnedcmeeHHOCMb — CBOWCTBO OpraHus-
MOB MOBTOPATb CXOAHblE TUMNbl 06OMeEHa BeLLecTB
N UHANMBWAYANbHOMO Pa3BUTUA B LLE/IOM B pAay
nokoneHmn. CoxpaHAeT YeNoBEKa Kak NpupogHoe
CYLLEeCTBO, KaK BUA, B 6MON0OrMYECKOM MUpE.

PebeHoK Hacnedyem: 6e3ycnoBHble pednek-

Cbl; NPeAPacnoIOKEHHOCTb K NMPAMOXOXKAEHUIO,
pa3BUTUIO peyn, LeneHanpasieHHOMY Tpyay,
Pa3BUTMIO MbILLEHWA, CAMOCO3HAHNA U T.4,; PAL,
BUOXMMUYECKUX U PUINYECKMX KauecTB (Pur3nye-
CKMIM 0BNUK, UBEeT BO/OC, PM3MYECKME AaHHble-
rpynny Kposu u pesyc GpaKTop, CBOMCTBA 3pUTE/b-
HbIX OpraHoB (LBeT rnas, Aa/IbTOHM3M); CBOMCTBA
HEPBHOW CUCTEMbI, B TOM 4YuC/ie TEMMEPAMEHT;
33aTKM Kak nNpupoaHble (NoTeHLMabHble) BO3-
MOHOCTU Pa3BUTUA CnocobHocTel; ocobeHHo-
CTV NPOTEKaHMA MCUXMYECKUX NPOLLECCOB; Npea-
PacnoNoXeHHOCTb K HEKOTOPbIM 3aboneBaHUA U
aHOMaNUAM.

HopmanbHbiM coyeTaHMem Xpomocom AnA
MYXUYMH ABNAETCA Ha/JMyMe y HUX OOHOU X- U
OAHOM Y-XPOMOCOMbI, TO eCcTb coveTaHue XY; gna
KEHLWMH — Ha/nyune AByx X-XpOMOCOM, T. €. CO-
yetaHme XX. lNon uyenoseka onpegensaeTca nNpu
3a4aTuu. JlMua MYXKCKOro nona ¢ HOpMaJibHbIM
XPOMOCOMHbBIM KOAOM 06£3aTenbHO HajeNeHbl
Y-XpOMOCOMOM, Y ¥KeHLWMH Y-Xpomocom He 6Hbl-
BaeT. BcTpeuatoTca pa3HoOro poga aHoManbHble
COYeTaHMA XPOMOCOM, YTO WMHOrA4a 3aTpyaHAeT
WHAMBMAAM BbINOJHEHWE ONpeaeneHHON Poin B
oblwecrtse. Hanpumep, nMuo, nmetowee Komoum-
Haumio xpomocom XXY, MOXKET cUnTaTb cebn KeH-
LWMHOM M ObITb BOCMMTAHHOW COOTBETCTBYOLLMM
06pa3om, HO NpK BbINOJHEHUWN STOM POAU UCHbI-
TbIBaTb ONpeaeneHHble TPYAHOCTH.

N HaoboporT, muo ¢ Habopom xpomocom XXY,
HO BOCMUTAHHOE KaK MY»KUYMHA, MOXKET COXPaHUTb
onpeneneHHy cAepKaHHOCTb NPU BbINOJHEHUN
3TON ponn. BOoT noyemy B COBPEMEHHOM KU3HU
Bce 60see 06bI4HbIMM CTAHOBATCA OnepaLmu no
M3MeHeHu1o nonia. HoeadA TeopuA rnacuT, Y4To Ha-
inumne y MyXK4mHbl KOMBUMHauMK xpomocom XYY
JenaeT ero CBepxarpeccuMBHbIM '‘cynepmyikyu-
HOM", BCTYyMalOWMM B KOHQIMKT C 3aKOHOM ro-
paspo yalle, Yem ero cobpaTba, MMeLWME KOM-
6uHaumto xpomocom XY. BbICKa3biBaNOCh Aaxe
npeanosioXKeHne, YTo BCe 3TO NPUBELET K HOBbIM
nounckam "aypHoro cemeHn".

Bnepeble 06 oTKpbiTUM XYY Xxpomocom vy
B3POC/Or0 MY}KUMHbI (amepuKaHua) cooblmn
26 aBrycta 1961 r. aHMMUCKKUIA KypHan "JleH-
uet". B pesynbTate nposegeHHoro B 1967 roay
B MeHTpuAXKCKON TiopbMe B MenbbypHe uccne-
[0BaHMA 6blna BblABUHYTA rMNOTE3a O CBA3W, Cy-
LLECTBYIOLLEN MeXay KOMBWHaLMen Xpomocom
XYY un coBeplieHnem npecTtynieHmin. OTMeyeHo,
yto Puuapp Cnek, youswimnii B Yukaro B 1986 rogy
BoceMb megcectep, umen XYY KombuHauuto xpo-
MOCOM. MccnefoBaHWA NOKA3bIBAKOT, YTO 3aK/tO-
YyeHHble, UMeBLUME KOMBMHaLMo xpomocom XYY,
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He 60/1ee CKNOHHbI K COBEPLUEHUIO HACUNS, YEM
OCTa/IbHble 3aK/IIOYEHHble, HO Yallle, YeM OHU, CO-
BEPLIAOT MMYLLLECTBEHHbIE MpecTynaeHus [13, c.
15].

NccneposaHma npodeccopa A. PannoHa, Ko-
TOPbIN Ha npoTaAXeHun 20 neT n3yyan mosr npe-
CTYMHWUKOB CK/IOHHbIX K MPOABAEHUIO HACUINA U
CEePUIMHBIX MaHbAKOB, NOTpAcAM Becb mup. Lo-
KMPYIOLWMMM OKa3aInCb JaHHble Tomorpadum ro-
NIOBHOTo mo3ra camoro npodeccopa [.PannoHa,
N3BeCcTHOro Hepodusmonora KanmdopHuminckoro
YHUBEPCUTETA, KOTOpble ObINN MAEHTUYHBI C Xa-
PaKTEPUCTMKAMM CepUMHbIX youi, Mposoasa re-
HETUYECKMI TeCT, y4YeHbI fO0Ka3a, YTO cCaM nme-
€T, KaK BMOI0rMYEeCcKUI, TaK U FEHETUYECKUIA BUA,
ncuxonatmn. OgHAKo Aaxke MpPU HaAWYMK 3TUX
$aKTOpOB aBTOP 3a BCHO CBO KM3Hb HU Pasy He
COBepLNA HXU OAHOrO MPaBOHapPYyLIEHMA, NOCBA-
TUB CBOIO XM3Hb U3Yy4YEHUID METOLO0B /leHeHUA U
NpoduUNaKTUKKN 3ab6o1eBaHUIA y NtoAel ¢ pasnnd-
HbIMM NATO/NIOTMAMM LEHTPASIbHOM HEPBHOM CU-
cTemon [14].

Mpwu panbHenwem nccnegosaHum . dennoH
[OKaszan, 4To garke Npu HaAn4ymm reHeTU4ecKom
n Bonormyeckon KPUMMHaANBbHOM NpespPacnono-
YKEHHOCTM IMYHOCTM —MO3UTMBHAA OKPYXKatoLwan
coumManbHaa cpega Moxet cGopmmMpoBaThb NPaBo-
MOCNYLIHYO JIMYHOCTb MOJIHOLEHHOrO YaeHa 06-
wecTta. TakMm 06pa3om, MOXKHO CAEeNaTb BbIBOA,
YTO rNAaBHY Poib B GOPMMPOBAHUM JIMYHOCTU
UrpaeT He CTONbKO 6GMoNorMyeckas 3afaHHOCTb
Yyeno0BEKa, CKOJIbKO ero couuannsauma, onpege-
NALWaA Mmogenb ero noBeAeHUsa JMYHOCTH, 3a-
KnaapiBatolyoca B nepmnos GopmupoBaHma Ye-
NI0OBEKa, KaK MHauBMAa.

N. N. Kapneuom u A. P. PaTHOBbIM 6bIN10 Bbl-
CKA3aHO MHeHMe, 4YTO NpecTyrnHoe noBeaeHue
JINYHOCTK, Npexae BCero, ABNAETCA OTpaXKeHnem
nedeKkToB B ee NpaBoBOM co3HaHuu. A. b. Caxa-
pPOB HaMPOTUB YyTBEPXK LA/, HTO NPAaBOBOWN HeraTu-
BM3M — 3TO HPaBCTBEHHAA MO3ULMA JIMHYHOCTU U
NO3TOMY HaZ0 roBOPUTb 06 06LLMX HPABCTBEHHO-
NCUXONOTUYECKUX MOPOKax, He NMpupasaa «npa-
BOCO3HaHMIO onpegenstolee 3Ha4YeHWe B 06bAC-
HEHUW MPUYUH UHOMBUAYANBHOFO MPECTYMNHOro
nosegeHma» [15, c. 110].

Ocobylo BarKHyl0O posb B GOPMUPOBAHUK
[OYXOBHO-HPABCTBEHHbIX OPUEHTUPOB  UrpaeT
nepBuYHasA coumanM3aunsa WaM coumanmsauma
pebeHka. CornacHo NCUXONOTMYECKUM UCCNeso-
BaHWAM Ha AAHHOM 3Tane pebeHOK HeOCO3HaH-
HO yCBauBaeT MOAeNV NOBeAEeHNA poauTenen u
CTapLUMX NtOLEN, HAXOAALLMXCA B €70 OKPYKEHUM,
B Ja/IbHENLIeM Konupya ux.

Pewatowyto ponb B GOPMUPOBAHUN JINYHO-
CTU WUrpaeT He TONbKO MoZenb nosegeHua 6au-
)allero oKpyXeHua pebeHKa No OTHOLWEHMUIO
K BHELIHEMY MMPY, HO U 3MOLMOHAIbHOE OTHO-
LIEeHME K caMoMy pebeHKy, Hanpumep, NpUHATHE
pebeHKa Unn oTBepIKEHME.

CyLLecTBYeT MHOXKECTBO [0Ka3aTeNbCTB TOro,
YTO TEMbl 3MOUMOHANbHbIN KOHTAKT C AeTbMMU
cnocobeTByeT GOPMMPOBAHUIO Yy AeTel TaKux
HPaBCTBEHHO-3TUYECKMX HOPM MOBEAEHMUSA, KaK
YeCTHOCTb, CMOCOBHOCTb K ConepexmnBaHuto, 4o-
6pOXKeNaTeNbHOCTb, KOHPIMKTOYCTOMYMBOCTD U
OPYTMX NONOXKUTENbHBIX KayecTs.

K coxanenuto, co BpemeH pacnaga CCCP, Ha
TeppuTopum CHI HabntogaeTca TeHAeHUMA yTpa-
Tbl BHUMaHUA poauTenelt B CBA3M C UX TPYLOBOW
3arpyXeHHOCTbtO, O6OLLEN CTPECCOBOCTbIO KMU3HU
K CBOMM LETAM, YTO NPUBOAMUT K HELOPA3BUTOCTU
BbICLUMX YYBCTB Y IMYHOCTU pebeHKa, OTCYTCTBUIO
3MMaThK, CNOCOBHOCTM K COYYBCTBUIO, KaNoCTH,
YMeHM0 0bLaTbea ¢ Apyrumu ntogbmu. Ctaslime
YyacTbIMM B nocsiegHee BpemMsa GpakTbl COBEPLIEHUSA
HaCUANA NOAPOCTKAMM HaZ CBEPCTHUKAMM, npe-
CTapenbiMmn NI0AbMU, KMBOTHbIMM, MO Hallemy
ybexaeHuto, CBUAETENbCTBYHOT UMEHHO 00 3TOM.

CoBpeMeHHble peanuu KWU3HW, MO Hale-
MYy MHeHWIO, B OONblUel CTEeMNeHU CBs3aHbl CO
CTPpEMNEHWEM poauUTeNeil K YAOBNETBOPEHUIO
MaTepmanbHbIXx NoTpebHocTel pebeHKa M npo-
AB/IEHMEM HEBHUMAHUA U faKe paBHOAYLWMA K
€ro [yxOBHO-HPaBCTBEHHOMY MWpYy. MMmeHHO
HapyLleHWe NepBUYHbIX COLMANbHbIX CBA3EN, OT-
CYTCTBME WUAWN HU3KUIA SMOLMOHA/bHbIA KOHTAKT C
poAUTENAMM, ABNAIOTCA NPUYMHON NCUXONOrnYe-
CKOTO OTYYXKAEHUA NMYHOCTU U GOPMUPOBAHUA Y
Hee AeCTPYKTUBHbIX CBOMCTB U Ka4ecCTB.

B panbHelilwem, B MOMEHT MPOMEKYTOYHOM
coumanusaumm, pebeHoK ¢ TakKUm TUMOM INYHO-
CTM UCMNbITbIBAET TPYAHOCTM B OOLLEHUMN CO CBEP-
CTHMKAMM, He HAaxo4A MOHUMAHMS, C KOTOPbIMM,
NMOAPOCTOK 3aMblkaeTcs B cebe, BOCMPUHUMARA
MWP KaK BparkaebHbIn. HepeaKo Tako NogpocToK
TepsAeT UHTepec K yyebe 1 JOMALIHUM 0653aHHO-
CTAM, K OBLLEHWNIO C CEMbEN MU OAHOK/IACCHUKA-
MK, HO 06beanHsAETcA ¢ HedbopMasibHOM rpynmno
CBEPCTHUKOB C TAKMM e aHTMOOLLECTBEHHbIM
nosefeHMem, A8 3alMTbl CBOMX MHTEPECOB U
obpeTeHUA NOALEPHKKMN.

«AHanM3 nNpecTynHOCTU HecoBepLIeHHONET-
HWUX, CBUAETENbCTBYET, YTO 3HAUMTENbHAA YacTb
NpecTyniaeHuin, coBepLllaeTca NOLPOCTKAMM, KO-
TOpble He y4aTcs, He paboTatoT nbo ceoboaHoe
Bpemsa npoBoAAT nonycty». [laHHoe fABAeHue
BCErga CBA3aHO C OTCYTCTBMEM [O/KHOFO KOH-
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TPOANA CO CTOPOHbI POAUTENEN, a TaKKe NunL,, OCy-
LLECTBAAIWMX 3TN PYHKUUKN. YuebHble yyperk-
OEHUS MOMUMO Aauym 6a30BbIX U CneunanbHbIX
3HAHWN, UMELOT LLe/Ib 3aHUMATBLCA KYbTYPHbIM U
3TUYeckMm obpasoBaHMemM AnYHocTn. OTuyKae-
HMe NoapoCTKa OT obpasoBaTeNbHOro npouecca
BbICTYNaeT MOTUBALIMEN K BCTYN/NIEHUIO B KPUMM-
Ha/IbHYIO CYOKy/NbTYpy, YTO MMEET TeHAEHLMIo
NoNynApPHOCTU Cpean HEeCOBEPLUEHHONETHUX, B
CBAI3M CO CHUMKEHWEM CpeAHero Bo3pacTa peuu-
OVBUCTOB, YTO ABNAETCA KOMMNOHEHTOM MMMOHU-
poBanun monogeku [16, c. 29].

MN3BecTHO, YTO noBegeHUe Noboro YenoBeKa
obycnosneHo ero BospacTom. Jlvua cpegHero u
CTapluero Bo3pacTta 06/1a4at0T 60NbLWNM }KUSHEH-
HbIM OMbITOM B CPaBHEHUW C MONOAbIMU Nt0Ab-
MU. MX AencTBMA B OCHOBHOM CTAHOBSITCA MAO-
OOM 06ayMaHHbIX pelleHui [17, c. 16]. B ceoto
oyepegb, ANA MONOAbIX NtOAENA CBOMCTBEHHDI
MaKCUMaNn3M, onpegeneHHaa UMNYAbCUBHOCTb
M arpeccuBHOCTb AENCTBMMA U, Kak cneacTsue,
MeHbllUas 064yMaHHOCTb CBOMX pelueHnit [18, c.
70]. OCHOBHYO YacTb HAaCU/bCTBEHHbIX NpecTyn-
HWKOB COCTaBAIOT NnLa He cTapwe 45 net. Haum-
6051ee KPUMUHANBHO aKTUBHbLIM BO3PacToOM cpe-
AW MOoN0oAbIX NPeCcTyNHUKOB, ABNAETCA BO3PACT OT
17-25.

MonoBble pa3nNYMA TaK e MMEIOT 3HAYeHUA
ONA KPUMMHONOTMYECKOM XapaKTEPUCTUKM NNY-
HOCTW NPEeCTYNHMKa. B yroNoBHOM CTaTUCTUKE U3-
BECTHO, YTO NPECTYNHOCTb CPeAn MYXKUMH B 5—8
pa3 MNpeBbllaeT NPecTynHOCTb CPean XKEeHLUH,
3TO 06yCcNoBAEHO MX BUOOrMYECKON M coumnab-
HOM npupogoi. B cuny 6onbliel coumanbHoOM
AKTUBHOCTU, OCOBEHHOCTAM BbINOJHSAEMbIX CO-
LUManbHbIX ponein, BUONOTMYECKMM MEXaHU3MaM
MY>KUYMHbI BoNee CKNAOHHbI K NPOSBAEHUIO arpec-
CMW 1 COBEPLLEHMIO HACUNA B CAMbIX PA3HbIX CU-
Tyaumax. OCHOBHasA mMacca HaCUAbCTBEHHbIX Npe-
CTYNNEHUN, COBEPLUAEMbIX ¥KEHLLMHAMKN CBA3aHA
C KOHOIMKTaMU B CEMbE, C ObITOBOM MOYBOMN.

HaHaw B3rnaa, Bbi3blBaeT UHTEPEC COLMANbHO-
Aemorpaduyeckan xapakTepUCTUKa HACUNbCTBEH-
HOro npectynHuKa. Tak, 62,4 % nNpecTynHUKOB,
COBEPLUMBLUMX HACU/IbCTBEHHbIE NPECTYNAEHUA B
2018 roa, He UMenn NOCTOAHHOIO UCTOYHMKA A0-
XoA4a. BbicoKas KpMMUHaNbHaA aKTUBHOCTb 3aMeT-
Ha cpeawn nuu, 3aHATbIX B chepe CTPOUTENbCTBa,
6naroycTponcTea ropogos 1 66ITOBOro 06CyKu-
BaHMA. ITU AaHHble NOATBEPKAAIOT MHeHue J1.
bepKkoBMLa, KOTOPbIN, yTBEPKAAN, YTO /ItOAM, YbA
npodeccMoHanbHasa NOAroTOBKa, ypoBeHb obpa-
30BaHMA U (MNM) 4OXOA0B NO3BONSAOT UM 3aHATb
JINLWb HEBLICOKOE MECTO Ha COLMAIbHOM NeCTHU-

ue, c 6osblueit BEPOATHOCTbIO AEMOHCTPUPYIOT
arpeccuBHoe NoBeAeHue, YemM Te, KTO HaxoamTca
Ha ee bonee BbICOKMX cTyneHaAx [19].

KpuMmnHonornyeckme nccieoBaHmsa no3Bons-
0T cAenaTb BblBOA, YTO OCHOBHAs AONSA HAaCWU/b-
CTBEHHbIX NPECTYNIEHNI cOoBEpLUAaETCA MONOAbI-
MW N1IOAbMM 3a4aCTYH0 C HEBbICOKMM YPOBHEM 06-
pa3oBaHuA, 6e3 NOCTOSSHHOrO MCTOYHUKA A0X0A4a,
HEeCMOTPA Ha TO YTO rocygapcTBO cTapaeTca obe-
cneynTb paboune mecta 1 coumanbHble BbiNAaThl
6e3paboTHbIM AnLAM. TaKKe MOXKHO OTMETUT,
YTO B COBEpLUEHMM BONbLION YaCTU TAXKKUX Ha-
CUNBbCTBEHHbIX MNPECTYNAEHUN y4yacTBYIOT /MUA
cTapue 23 n He monoxe 45 ner, T.e. aMua Hambo-
Jlee coumManbHO aKTMBHOMO BO3pacTa, HO OKa3as-
Lmecs HecnocobHbImM ceba peannsoBathb.

OaHako 3ameTuMm, 4To obpasoBaTeNbHbIN CTa-
TyC cam no cebe JaneKko He BCeraa MOXKET CAay-
KWUTb rapaHTUElN HecoBepLlUeHMA HaCUIbCTBEH-
HbIXx npectynneHnin. C. H. 3010TyxuH, Bblaenssa
KauyecTBEHHble OTIMYNSA IMYHOCTU COBPEMEHHOTO
HACWU/IbCTBEHHOIO NMPECTYMHMKa OT aHa/IOrMYHbIX
YepT JIMYHOCTM HACUNBLCTBEHHOIO MNPECTYNHMKa
NPOLWbIX NeT, 06paTUI BHUMAHWE, YTO B YucCae
/UL, COBEpLUAIOWMX HACUIbCTBEHHbIE MNPECTY-
NAEHUA, CEroAHs MMET MecTo bbITb npeacTa-
BUTENIM NPECTUNKHbIX Npodeccnin: bbiBKe cnop-
TCMEHbI, MONULENCKME, BOBHHOCNYXKaLUUe, npes-
npuHumarenu [20].

OOHUM U3 BaKHbIX MPU3HAKOB IMYHOCTU Ha-
CUNbCTBEHHOIO MpPecTyrnHWKa ABAAETCA MOTMBA-
LMA COBEPLUEHHOro MM npecTynaeHuns. MoTuBbl
HACWU/IbCTBEHHbIX MPECTyn/JieHnn pasHoobpas-
Hbl, O4HAKO, KaK CBMAETENbCTBYIOT MaTepuabl
cynebHo-cneacTBEHHOM NPAKTUKK, BONBLINHCTBO
yOUINCTB M NPUUYNHEHWNI Bpeaa 340P0BbIO COBEp-
LLAKOTCA M3 XY/IUFAHCKMX NOBYXKAEHMIA, NO MOTU-
BaM PeBHOCTU N MeCTMU.

ObpawaeT Ha ceba BHMMaHUE U TO, Y MHO-
rMX HaCUIbCTBEHHbIX NPECTYNHMKOB OTMeYatoTcA
pas3nnYHble NCUXMYECKME OTKJOHEHMWS, BbICTyNa-
oLIME B KaQYecTBe KpUMUHOreHHoro dakrtopa, u
3TO AABNIEHME, KaK OTMEYALOT CNELMNATNCTbI, UMEET
TPEeBOXHYIO TeHAeHuuto. besycnoBHo, 3Ty oco-
6EeHHOCTb COBPEMEHHbIX HACU/IbCTBEHHbIX MNpe-
CTYMHUKOB HEOBXO0AMMO yumTbiBaTb MpU paspa-
60TKe NpodUNAKTUYECKMX MEP.

BaxkHelwnm ycnosmem paspaboTkn adpdek-
TUBHOM cuUCTEMbl Mep NPOPUNAKTUKU HaCWU/b-
CTBEHHbIX MPECTYNNEHUN ABNAETCA W3y4YeHue
JINYHOCTWU HACUNBLCTBEHHOTO NPECTYNHMKa, onpe-
OeNeHne ero KpMMMHOJIOTMYECKOW XapaKTepu-
CTUKKU. ITO HEOBXOAMMO O15 COOTBETCTBYIOLLErO
BO34ENCTBMA Ha KPUMUHOTEHHYIO JIMYHOCTb NO-
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CpeacTBOM MHAMBUAYANbHO-MPOPUNAKTUYECKOM
paboTbl. Takaa paboTa coaep:kaTesbHa WM pas-
Hoob6pasHa. Ham npeactaBnseTca HEO6Xo04MMbIM
yyacTue B Hell KBaIMPULMPOBAHHbIX MCUXOI0TOB,
neaaroroB M MeAMKoB, YTO 3HAYMTENbHO obner-
YUT NPOPUNAKTUYECKYIO AEeATeNbHOCTb MPaBoo-
XPaHUTENIbHbIX OPraHoB W caenaer ee bonee Le-
NecoobpasHoO U KPUMMHOMOTUYECKM 3HAUYMMOWN.
O yem CBUAOETENLCTBYET OMbIT MHOMMX 3apybesk-
HbIX CTPaH.

TaK e HeobxoaMmol mepoi npeaynpexae-
HWA HACW/bCTBEHHOM NPECTYNHOCTU ABAAETCA U
paboTa C poauTeNAMM HECOBEPLUEHHONETHUX U

NN, UCNONHAIOWMX BOCMUTaTEbHble QYHKUMUM,
nyTem MPoOBEeAEHUS C HUM PA3bACHUTENbHbIX
beces, NOBbIWEHNA UX BHUMAHUA K AETAM, KOH-
TPONMPOBAHMA UX B3AUMOOTHOLIEHWUI C TPYAHbI-
MM NOAPOCTKAaMM M T.N. B cnyyasax npogonkeHus
nposiBieHna 6e3y4yacTHOro OTHOLUEHMA K Heco-
BEPLIEHHONETHUM U NPOAO/INKEHUA OTPULATENb-
HOro BO34eNCTBMA Ha HUX, HEOBXOAMMO CTaBUTb
BOMPOC O NPUMEHEHUU K POAUTENAM UIN BOCMN-
TaTeNAM Mep NPaBOBOro BO3AENCTBMA, NULLEHME
poAUTENBCKUX NMPAaB UAM NPUBAEYEHME K YTON0B-
HOW OoTBEeTCTBEHHOCTU no ctatbe 140 YK PK.
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A. X. HYCEHOBA!
'Kacnuiickunii obwecTtBeHHbI YHUBepCUTeT,
Pecnybauka KasaxcraH, r.Aamarbl

KOHTPAKTbl HA HEAPOMNOJ/Ib3OBAHUE B KUTAE

AHHOTauuA

MpaBoBOe peryiMpoBaHMe HeapPOnoib30BaHUA ABAAETCA OCHOBHbIM MHCTPYMEHTOM ANs 3G deKTMB-
HOro Pa3BMTUA U COBEPLIEHCTBOBAHMA PbIHOYHbIX OTHOLLEHWIA B CTPAHaX C PECYPCO3aBUCMMOM 3KOHO-
MUKOM. Ha cerogHAwHMIA geHb Kutalickaa HapoaHas PecnybivKa npyM3HaHa o4HOM 13 Hanbonee pas-
BUTbIX CTPAH C TOYKM 3peHMA pa3Beakn, paspaboTku M GUHAHCMPOBAHMSA HA PbIHKE rOpHOA06bIBaOLEl
npombllweHHoCTU. Of4HAKO HayKa He CTOMT Ha MecTe, M Hay4YHO-TEXHUYECKUI nporpecc B KuTae B cde-
pe HeapPOonob30BaHMA NOAPA3YMEBAET NEPECMOTP HEKOTOPbIX aCMEKTOB FOPHOrO 3aKOHOAATENbLCTBA,
a MMEHHO BOMPOCOB KOHTPAKTHbIX OTHOWEHWI NO HeAPONoAb30BaHMI0. [JaHHan CTaTba HanpaB/AeHa
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Ha BblfiBNIEHME OCHOBHbIX Npobsem B Npoueaype 3aKAtoYeHUs KOHTPAKTOB Ha HeAPOMNoAb30BaHUE B
KuTae, B cTaTbe TaK!Ke NpeasoXKeHbl NyTU UX PELLEHNA U PEKOMEHAALMM MO COBEPLLEHCTBOBAHUA Aei-
CTBylOLLLEro 3akoHogaTenbcTBa KHP B chepe Hegpononb3oBaHums.

KntoueBble c/10Ba: NpaBoOBOE pery/iMpoBaHue Hegponoib30BaHWA, HeApPONo/Ib30BaHME, KOHTPAKTbI
Ha Heapono/sb3oBaHWe, Kutalickas HapogHana Pecnybanka

9. XK. HyceHoBa !
'Kacnuii KoFamablK yHUBEpCUTETI,
KasakcraH Pecnybnukacbl, Aamatbl K,

KbITAWAAFDI }KEP KOUHAYbIH NANAANAHY KENICIM-LLAPTTAPbI

AHpaTna

ep KOMHaybIH NanaanaHybiHblH, KYKbIKTbIK PETTEYi Kop/apfa Tayenai MemneKeTTepaiH, HaTuxeni
OAMYbIHbIH, HAPbIKTbIK KaTblHAaCTapAbl *KETiNAipyblIHbIH, Herisri Kypanbl 6o0sbin Tabblnagbl. ByriHri
TaHga KbiTalt Xanblk Pecnybnvkacbl 6apnay, eHAey KoHe Tay-KeH Kasy eHepKacibiHiH, HapbIfbiH
Kap*KblNaHablpy cafacbiHAafFbl anemaeri eH gamblFaH engepaid 6ipi 6onbin TaHbinagbl. JereHmeH,
FbINbIM Y3A4iKCi3 anfa epnien oTbipaapbl, KbiTaliaafbl *Kep KOMHayblH NanaanaHy ascblHAAfFbl FblbIMU-
TEXHWUKANbIK NporpeccTiH, 6apbl Tay-KeH KalblHAafbl 3aHblHbIH, aTan aWTKaHZa, LWapTTbliK Kapbim-
KaTblHAC Kal/bl MacenenepaiH KahTta KapayblH gereHai 6ingipeai. Ocbl aHaaTna KbiTaligasbl Kep
KOMHaybIH NanganaHy Kenicim-apTTapAblH *KacayblHbIH, HETi3ri MacenenepiH aHblKTayFa 6afbiTTaNfaH,
COHbIMEH bBipre con macenenepaiH, WeLly *KaHe 3aH4bl *KOFapbl CaTblfa KOTEPY *KONAaPbl YCbIHbI/IFaH.

TyiiiHgi cespep: Kep KolMHayblH NanganaHyblHbIH, KYKbIKTbIK PETTEYI, }Kep KOMHayblH NaiganaHy,
ep KoMHayblH NanganaHy Kenicim-wapTtrapbl, KbiTal Xanbik Pecnybinkacsl

A. Nussenova'
1Caspian Public University,
Republic of Kazakhstan, Almaty

CONTRACTS FOR SUBSOIL USE IN CHINA

Annotation

Legal regulation of subsoil use is the main tool for the effective development and improvement of
market relations in countries with resource-dependent economies. Nowadays, the People’s Republic of
China is recognized as one of the most developed countries in terms of exploration, development and
financing in the mining market. However, science has advanced, and scientific and technical progress
in China in the field of subsoil use implies a revision of some aspects of mining legislation, namely is-
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problems and recommendations for improving the current subsoil use legislation of the PRC.
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China

KuTaii, ABnAACL CTpaHOM, KOTOpasa UAET B HOTY
CO BpeMeHeM, 3KOHOMMKA KOTOPOM He CTOMT Ha
MecTe M NOBbIWaeTcA NpPAMO NPONOpPLMOHalb-
HO Hay4YHO-TEXHMYECKOMY Mporpeccy, Tem He
MeHee, B NpaBoBOW cdepe peryimpoBaHuA OT-
HOLIEeHMIM MO HeApPONOAb30BaHWIO OCTaeTcA 40-
BO/IbHO CTaTM4HbiM. B 1986 rogy 6bin NpUHAT
3akoH Kwutalickon HapogHoli Pecnybnukn «O
MUHepasbHbIX pecypcax». [aHHbIi 3aKOH 6bin
NPW3BaH Kak OCHOBHOW aKT, peryimpyoLwmin pas-
BEAKY M [00bI4y NONE3HbIX MCKOMAeMbIX Ha Tep-

puTOopuM Kntaa n B MOPCKOM aKBaTOPUM, HaxoaA-
Lenca noga ero opucankumnen. Kutan crpemumrcs
K MOCTOAHHOM MOAEpPHM3aLMKM, COLMANU3ALUM
N YCUNEHUIO MEXAYHAPOAHbIX cBA3el. B npe-
ambyne KoHctutyuum KHP 1982 r. ycTaHOBNEHO,
4YTO OCHOBHOM 3a4a4el, CToALEeN nepes Haunen,
ABNAETCA KOHUEHTPaLMA YCUANIA, HanpaBAEHHbIX
Ha COLUMANUCTUYECKYI0O MOLEPHMU3ALMIO B COOT-
BETCTBMM C TEOPMEN MOCTPOEHMUA COLMANM3ma C
KuUTalicKkon crneundukoii.B cooTBeTCTBUM CO CT.
9 KoHctutyummn KHP 1982 r. Heapa, Boabl, neca,
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ropbl, LEe/NMHHbIE 3eM/IM, OTMENN U pyrue npu-
poAHble pecypcbl ABAAKOTCA rOCYAapPCTBEHHOWN, TO
ecTb obuweHapoaHoi cobcTBeHHOCTbIO. focyaap-
CTBO rapaHTUpyeT paLMOHaNbHOE WCMO/Ib30Ba-
HWe NPUPOAHbLIX PECcypCcoB, 3anpeLLaeTca Ntobbim
OpraHM3auMAMM M YaCTHbIM NIMLAM KaKMMK Obl
TO HM BbINO cnocobamm MpUcBamBaTb UAWU pas-
pywaTb npupogHble pecypcbl.Takum obpasom, B
CTpaHe MpaBOBOE peryanpoBaHue HeapOno/ib-
30BaHMA JOCTAaTOYHO OPUEHTUPOBAHO HA 3aLLUTY
ny6anyHbIX MHTepecos.

YyeHble UMBUAUCTBbI B CBOMX TpyAax He pas
3aTparMBa/ivM BOMPOCbI O MNpPaBOBOW nNpupoae
KOHTPaAKTOB Ha Heaponosb3oBaHue. HecmoTpsa
Ha TO, 4YTO ObLLEeNPU3HAHHbIM ABAAETCA TO, YTO
KOHTPaKT Ha HeApPONo/b30BaHWNE, NPEXAe BCETO,
onocpeayeT OTHOLWEHMA rPaXKAaHCKO-NPaBOBOro
XapaKTepa, BCe e OH MMeeT CBOW OTANYUTE/Nb-
Hble NPU3HAKM.

HO. BacuH B cBOeM cTaTbe 0 Npobaemax ropu-
OMYEeCcKoM KBanndUKauuMmM u cucTemaTmlaumm
KOHTPaAKTOB He HeApono/ib30BaHWe BblaenseT
cnegyrouime npusHakyM NpaBoBON NPUPOAblI KOH-
TPaAKTOB:

1. MNpepmeTom KOHTPaKTa ABAAIOTCA UMYyLLLE-
CTBEHHble OTHOLWEHMA. ITO 03HAYaeT, YTO OCHOB-
HbIM NPaBOBbIM PEryIATOPOM PAaCCMaTPMBAEMBbIX
OTHOLLEHUI ABNAETCA rParkAaHCKoe NpaBo.

2. TocypapcTtBO B KOHTpaAKTax Ha Heppo-
No/ib30BaHWE BbICTYMAeT Ha PaBHbIX Hayanax c
Heapono/sib3oBaTesieM. 3TO 03HAYAET, YTO B TaKMX
OTHOLLEHMAX Ha roCcyAapcTBO pacnpocTpaHAeTcA
PEeXMM HOPUANYECKOTO NLa.

B KOHTpaKTax Ha HeapOono/sib30BaHME MOXKHO
BblAENNUTb pAg 0COBEHHOCTEN, B TOM 4ucne Ta-
KOM KOHCTUTYMPYIOLLMIA NPU3HAK KaK yyacTue B
HWX rOCyAapCcTBa B KayecTBe CTOPOHbI AOroBopa.
OCO6EHHOCTBIO AaHHbIX KOHTPAKTOB MOXHO Ha-
3BaTb W TO, YTO rOCYAAPCTBO, ABAAACH CTOPOHOM
KOHTpaKTa, Npu ero UCNosIHEHUU OCYLLEeCTBAAET
yepes YMNO/JHOMOYEHHblE OpraHbl KOHTPOJIbHbIE
bYHKLMK, HO He B KauecTBe y4YaCTHMKA L0roBopa,
a B KayecTse cybbekTa ny6amuHoi siactu.?

KuTamckmin umBmauncT, aBtop Tpyaa «lopHoe
npaso Kutaa» CybuaH, mexagy Tem, cynTaeT, 4To
NMPW 3aKAYEHMM KOHTPAKTOB Ha Henponosb-
30BaHME TroCyfapCcTBO B /INLE KOMMETEHTHOro
opraHa ABAAETCA MNOJHOLEHHbIM  YY4aCTHUKOM
[oroBopa, UMes csou npasa u obasaHHoCcTU. U
06DBACHAET OH 3TO TEM, YTO MPABOM rOCYAAPCTBA
KaK CTOPOHbI AOroBOpa ABAAETCA NpaBo Ha bec-
NpenATCTBEHHOE BMELLATE/IbCTBO B ONepaL Mo no
HeZpOonoab30BaHUIO HA 1t0HOM ee 3Tane B Lenax
OXpaHbl OKpyKatolwen cpeabl, a 064A3aHHOCTbIO
ABNAETCA NpefoCTaB/eHNe y4acTKa Heap BTOPOM

CTOPOHE AN1A MPOBEeAEHMNA oMnepaunn no Heppo-
nosib3osaHuio.B! laHHOe yTBepsKaeHMe ABseTCA
6eccmbICIEHHbIM U, B KAaKOW-TO Mepe, NPOTUBO-
peyYnMBbIM MPaAaBOBOMY XapaKTepy KOHTpaKTa.
focynapcTBEHHOE MMYLLECTBO B BMAE Y4acTKa
HeAp ABAAETCA NpegMeTOM A0roBopa, a OXpaHa
OKpYy)Kalolle cpeabl ABAAETCA BOMPOCOM My-
6/1M4HOrO NpaBa, KOTOPbIA HEe MOXKET BXOAUTb B
YCNOBMA KOHTPAKTA Ha Heaponosib3oBaHMe, Kak
rpak4aHCKO-NpaBoOBOro AOrosopa.

B Kutae cywectsyeT ABa OCHOBHbIX MPaBOBbIX
peXnuma nosb3oBaHMA Heagpamu:

- JIMLEH3UPOBAHME  HeApOomno/ib30BaHUS,
KOTOPOE MNPUMEHSETCA K KUTAalNCKMM TOPHbIM
npeanpuaTUAM; NPY 3TOM AencTByeT obuwmin Ha-
JIOrOBbIA PeXMM, a NPABOOTHOLIEHUA Peryanpy-
toTcA 3aKoHoM «O MUWHepasibHbIX pecypcax» wu
APYTMIMU HOPMATUBHbBIMU aKTaMu;

- [oroBopHble GOPMbl NOMb30BaHUA He-
ApaMu, COOTBETCTBYIOLLME COIMALLEHUAM O Pas-
Aene NpoayKuMW; OHU MPUMEHAIOTCA MpU OCy-
LLLeCTB/IEHUN COBMECTHOMN AeATeNbHOCTU C UHO-
CTPaHHbIMW MHBECTOPAMM.

Kpome TOro, B 3aKoHe yCTaHOBNEHO, YTO
MHOCTPaHHble KOMMaHWM, 3aHMMatoWmecs [o-
6blyelt Nose3HbIX MCKoNaemMblx B KuTae, 40OMKHbI
nony4yntb ogobpeHme MUHUCTEPCTBA TOProBAY;
KpOMe TOro, TakMe KOMMAHWUW TaKKe 006fA3aHbl
Mosly4aTb 3KO/MOrMYeckoe o[06peHne MeCTHbIX
BNaCTeN B COOTBETCTBUM C 3aKOHOM 06 OLEeHKe
3KoN0rnyeckmnx paktopos.MHBECTOPLI, 3aUHTEPE-
COBAHHbIE B MOJYYEHMM NPaBaA HA BeAeHME ore-
pauMM Mo HeaponoNb30BAHWMIO Ha TEPPUTOPUM
Kutas, moryt nony4ymTb Takoe NpaBo CaeayroLm-
MK cnocobamu:

e npuobpecTn NpaBo Ha JOObIYY Yy MECTHOM
KOMMaHWUW;

e Cco34aTb COBMECTHOe npegnpusatne ¢
MeCTHOM KOMMNaHuem;

®*  MOAyYUTb paspelleHMe Ha [Jobbluy vy
MECTHbIX B/1acTel;

®  MONY4YUTb NPABO Ha A06bIYY Yepes ayKuu-
OH.1

3akoH KHP «O muHepanbHbIX pecypcax» He
cogeput B cebe pasgen, NOCBALLEHHbIN KOH-
TPAKTHOMY pPeXMMy MO0Ab30BaHWMA HeapamMu, B
3aKOHe HEeT NeraabHoro onpegeneHua TepmuHa
«KOHTPAKT Ha HeApOno/ib30BaHME», He onpeae-
NeHbl cnocobbl ero 3akatoyeHusa. Kpome 3toro,
B 3aKoHOZATeNbCTBe KWUTas 0 MUHepasbHbIX pe-
cypcax He faeTcA YETKOro onpeaeneHnsa NOHATUA
COrnaleHns o pasgenie NPOAyKUWMW, He roBops
06 OTCYTCTBUU B 3aKOHE OCHOBHbIX MPM3HAKOB Ta-
KOro COrMlalleHuns, KoTopble MOMN Bbl OTINYATD
€ro OT OCTa/IbHbIX BUAOB KOHTPakToB."'Take oT-
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MeTuM, YTo B KuTae HeT oTaebHOro 3aKoHa O Co-
rNaweHnax o pasgene NPoAyKLUMU, O4HAKO TaKoe
COIMalleHMe MOXKET peryimpoBatbCAa 3aKOHOM
KHP, npuHATbIM Ha BTOpOM 3acepaHuun [lesAto-
ro HaumoHanbHoro HapoaHoro KoHrpecca Ku-
Tanckoi HapogHolt Pecnybamnkm 15 mapTta 1999
roga «O KoHTpaKTax». [JaHHbI 3aKOHHanpaBaeH
Ha peryiMpoBaHNEe OTHOLUIEHUI MeXAY PaBHbIMU
cybbeKkTamu L0roBopa, 3aKOH npeaycmaTpusaeT
YC/IOBUA 3aKNOYEHUA LOrOBOPA, CPOK AENCTBUSA
[OroBopa, a TaKXe WCMOJIHEHUEe, U3MEHeHue,
pacTOpKeHWe, COXpaHeHWe U OTBEeTCTBEHHOCTb
33 HapyweHue gorosopa.B 3akoHe «O KOHTpaK-
Tax» TAKXe HeT OTAENbHbIX [1aB, PerynpyoLLLmnxX
COrMalleHnA O pasgenie MNpPoAyKLUMKU, CUMTAEM,
YTO BCE BbILIEN3NOKEHHON SIBAAETCS OCHOBHOM
npob6semoit KOHTPAKTHOTO peXKMma Hepponosb-
30BaHMA B KuTae M NOpoXKAaeT yxKe npobnemy
Ha NpaKTUKe — 3ab/1yXKAeHNe CTOPOH A0roBopa B
OTHOLUEHMM CBOMX MpaB U 0bA3aHHOCTEN, a TaK-
e B OTHOLLEHUW APYrMX YCA0BUI KOHTpaKTa.l!Ha
npaKkTUKe 60ablUOe 3HaYeHME UMEET NpPaBUIbHasA
topuanyeckan KnaccuduKaLmMa KOHTPAKTOB, yCTa-
HOB/IEHWE ONA HWUX MPaBOBOrO PEeXMMA, TaK Kak
STOT War ABAAETCA K/YEBbIM WMHCTPYMEHTOM
CTPaHbl ANA BbIXOAA HA MEXAYHAPOAHbIN PbIHOK,
npuBAEYEHMA MHOCTPAHHbIX MHBECTULMI B chepy
HeApPOMNOAb30BAHUA U, KaK CAeAcTBME, NOBbILLEe-
HUA YPOBHA SKOHOMMUKMU B LLE/IOM.

CornaweHun o pasgene npoaykumm (CPM) sas-
NATCA OAHMMM M3 Hambonee pacnpocTpaHeH-
HbIXBWAOB KOHTPAKTOBB cdepe Heapononb3osa-
HuA. CPI 6b1aKn BnepBsblie BBeAeHbl B MHAOHE3un
B 1966 roay. MNocne obpeteHns HE3aBUCMMOCTHU
HAUMOHAIMCTUYECKME HACTPOEHUA YCUANAUCD, U
MHOCTPaHHble KOMNAHWUW U WX NIbFOTbI CTasIn 06b-
€KTOM YCUNEHUA KPUTUKMN U BParKaeObHOCTK. B oT-
BET Ha 3TO NPaBUTENIbCTBO OTKA3a/0Ch NpeaocTa-
BMUTb HOBble NbroTbl. YT0bbI NpeosgoneTb nocne-
AyroLwnii 3actolt B HedpTea006bI4e, KOTOPbINM CTaN B
ywepb, Kak a5 CTpaHbl, Tak U ANA MHOCTPAHHbIX
KomnaHui, bblao BBEAEHO HOBOe HedTAHOE 3a-
KoHopaTenbcTBO. KpynHble HedTAHbIE KOMMAHUMK
M3Ha4vanbHO OblNM NPOTUB 3TON HOBOWM GOPMbI
KOHTPaKTa, MOCKO/IbKY OHM He XOTesWn BKAa4bl-
BaTb KanuTan B MNpeanpusaTUE, KOTOPOE UM He
pa3peLlanocb BNALETb UAM YNPaBAATb. [ToaTomy
nepsble CPI 6blan nognucaHbl HE3aBUCUMbIMM
MHOCTPAHHbIMW KOMMAHUAMM, KOTOpble npoje-
MOHCTPMpPOBann 60nbLIY0 TOTOBHOCTb NOMTU Ha
KOMMPOMMCC M NPUHATb YC/I0BUA, KOTOpble Hblan
OTK/IOHEHbI OCHOBHbIMM KOMMaHMAMKU. Kpome
TOrO, YTBEPXKAAETCA, YTO HE3ABMCUMbIE NLA pac-
CMaTpMBaIN 3TO KaK BO3MOXHOCTb C/IOMUTb TO-
CNOACTBO KPYMHbIX HEDTAHBIX KOMMAHUIA U NONy-

YMTb AOCTYN K BbICOKOKAYeCTBEHHOW CbIpoM Hed-
TW. TakMm 06pa3om, NPUHAB BbI30B KOHKYPEHTOB,
KpPYMHble MHOCTPaHHbIEe KOMMAHUNKCKPeNa cepa-
ue» Takxe BcTynuam B CPM (M oBHapyKuau, 4to
Ha camMom fJene WMHOCTPaHHaa ¢upma 06bIYHO
ynpaBsAseT MecTopoxaeHnem Hanpsamyto).

Mocpeactsom 3akntoveHua CPI1 rocygapctso
KaK BnajeneL, MUHepasbHbIX Pecypcos npusne-
KaeT MHOCTPAHHYI0 KOMMAHWIO HeApOnoab30Ba-
TeNA B KayecTBe NOApAAYMKA, U MpesocTasnseT
el TexHnyeckne M MHaAHCOBbIE YCNOBUANPOBE-
AeHuAa onepaunin. locypsapcTBo  TPAAULMOHHO
npeacTaBaAeTca KOMMNETEeHTHbIM opraHom.MHo-
CTPaHHAA KOMMaHMA HeApPOonob3oBaTe b NPUOG-
peTaeT NpPaBO Ha OFOBOPEHHY A0/ A06bITOro
Cblpbs B KAYECTBE BO3HArPaXKAeHMA 33 NPUHATLIN
PUCK M OKasaHHble ycayrn. OgHakoBaagensLem
OAHHOrO CblpbA BCE e OCTaeTcA rocyaapcrso.
KomneTeHTHbI opraH 0BblY4HO MMEET BO3MOMK-
HOCTb y4aCTBOBATb B Pa3/IMYHbIX acneKTax npo-
Lecca pasBeaku n paspabotku. Kpome toro, CPM
4YacTo NpeaycMaTpUBatoT CO34aHNE COBMECTHOIO
KOMMUTETa, B KOTOPOM NpescTaBaeHbl 0be cTopo-
Hbl M KOTOPbIA CaMOCTOATE/NIbHO U HE3aBUCUMO
KOHTpOAMpYyeT onepauum no Heapononb3OBa-
HUIO.

Taknm obpasom, CPIN oTanyatotca oT Apyrux
BUOOB KOHTPAKTOB TeM, 4TO, BO-MEPBbIX, MHO-
CTpaHHaA KOMMaHMA HECET BECb PUCK Pa3BeAKMU U,
€C/IM MUHepasibHble pecypcbl He HanAeHbI, KOM-
NaHWA He MonyyYaeT KOMMeEeHCauuto; BO-BTOPbIX,
NpaBUTENbCTBO BAAZEET KaK CaMUM HalAeHHbIM
MWHepaNbHbIM Pecypcom, Tak 1 060pysoBaHMEM
ONA NpoBeAeHns onepaummn.

MpaBOBbIM OCHOBaAHMEM A5 3aKJO4YeHUsA
CPIM B Kntae anaeTca 3aKOHOAATENbCTBO O MU-
HepasbHbIX pecypcax, KoTopoe XOTb U Ha3blBaeT
TAKOW KOHTPAKT, HO He onpefenseT ero npaso-
Byt0o npupogy. Tak Kak CPI1 umeeTt xapaktepu-
CTUKY 40roBopa Noapsaaa, ToO NPABOBY NPUPOAY
TaKoro A0rosopa onpeaenset 3aKOHOAATENbCTBO
KHP o KoHTpakTax. CornacHo ctatbe 251 3aKoHa
KHP «O KoHTpaKTax» Aorosop noapsaga - 310 Ao-
roBop, MocpeacTBOM KOTOPOro noapAAyYMK Bbl-
No/IHAET onpeaeneHHyo paboTy no TpeboBaHUto
3aKa3uyMKa 1 NpenoCTaBAAET roTOBbIM NPOAYKT, a
3aKa34MK BbIM/IA4YMBAET BO3HArparkaeHme. B aaH-
HOM C/y4yae 3aKa3ymK — 3TO rocyaapcTBO B AnLe
KOMMETEHTHOrO OpraHa, MoApAdvYUK — Heapo-
nonb3osaTtenb. OnpegeneHHas pabota — fobblya
MoJsie3HbIX MCKONAEMbIX, arOTOBbIM MPOAYKT — U3-
B/IeYeHHble Ha MOBEPXHOCTb NONE3HblE UCKOMae-
Mble, KOTOpble MPU3HAIOTCA 0 pasgenia Mmexay
rocygapcTtBomM W Hegpornosb3oBaTenem cob-
CTBEHHOCTbIO rocyaapcTaa. MNaaToi 3a BbINOJHEH-
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Hylo paboTy byaeT ABNATLCA OrOBOPEHHan A0S
006bITOro Cbipbs B KayecTBe BO3HarpaXKaeHus,
a nnaTol 3a Nosfb30BaHWE Heapamu — POoANTH,
KOTOpbIN ynnaunsaetcs B TeyeHune 30 gHel ¢ mo-
MEHTA Noly4YeHuMA paspeLleHns Ha NpaBo Heapo-
Nno/ib30BaHUA. B TMNOBOM [0roBOpe MOXKET ObITb
OrOBOPEHO, YTO MHOCTPAHHAA KOMMNaHMA OOKHA
NNaTUTb POANTM, HO pPasmep POANTU MOANEKUT
obcyaeHuo.

MpaBa Ha A06bI4y NONE3HbIX MCKOMAEMbIX TaK-
e MOryT 6biTb MNOAYYEHbI YEpEe3 cornalleHne o
nepegave Takux npas. OgHako ¢ 2015 roga Kutai
NPOBOAUT NONUTUKY CTPOIroro KOHTPOJIA U Perynu-
poOBaHUA nepegayn npas Ha pa3paboTKy nones-
HbIX MCKOMAeMbIX MO COrnalleHuto. B HacToAlee
Bpemsa cornacHo YsegomneHuto MuHucTepcTBa
3eM/IM M pecypcoB NO BOMPOCAM, Kacatowumcs
A4MUHUCTPATUBHOIO KOHTPOJIA U PErYIMPOBAHNS
nepegayv npas Ha pPas3paboTKy NonesHbIX UCKO-
naembiX MO COrnaleHuto,npaBa Ha pas3paboTKy
MoJIE3HbIX MCKOMAEMbIX MOTYT BbiTb HanpaAmyto
nepeaaHbl NO COrNaleHMUIO TONIbKO NpU caeayto-
LWmMx obcTonaTenbCcTBax:1) BCe KAtoUYeBble MPOEKTbI
OCBOEHUA HeAp AOMKHbI ObITb yTBEpXKAeHbl [o-
CYOapPCTBEHHbIM COBETOM; 2) NPOEKTbl OCBOEHMS
MoJIE3HbIX UCKOMAEMbIX C BONbLIMMKU MU cpes-
HUMW 3aMacamu JONXKHbI BbITb YTBEPKAEHbI Ha-
POAHbIMU NPaBUTENbCTBAMM Ha YPOBHE MPOBUH-
UuMiA; 3) paclmMpeHne palioHOB, NpUaeraowmx K
obnacTtu passegKu 1 4o6blun NONE3HbIX UCKOMae-
MbIX B pamMKax npaBa Ha A06bluy NonesHbIX UCKO-
naemsbix; 4) paclwmpeHune 3abpoLleHHbIXpalioHOB
pa3BeKK1, BOB/IEYEHHbIX B AMaNa3oH pas3BeaKu B
pamKax npasa Ha pa3seaky."

C 1982 ropa nocne npuHATMA 3akoHa «O mu-
HepanbHbIX pecypcax» Kutalh nocnenosatenbHO
06HapoaoBan 3aKoHbl 06 ynpaBAeHUN 3eMesNb-
HbIMW pecypcamu, ob yrne, o 6€30NacHOCTM Ha
LwaxTax, 06 oxpaHe OKpyXKalollelh cpeabl U T.A.
MpaBuTenbcTBO KuTas TakKe BbiNycTuUao bosee
20 gONONHUTENbHBIX 3aKOHOB W MOJIOXKEHWUN, B
ToM umncne: «MoapobHblie NpaBuna NPUMeHeHUs
3aKoHa O MWHepanbHbIX pecypcax».[lna Toro
yTob6bl KMTal ganblue cTpemMUIcA K B3aMMHOMY
OOMOMHEHUIO C APYrMMWU CTPaHaMKU MUHepanb-
HbIMW pecypcamu, Tem CamMbIiM PacLIMPAA CBOKO
MeXAYHapOAHY TOProBAD B COOTBETCTBUMU C
NPUHLMMNOM B3aMMHOCTU M B3aMMHOWN BbIroAbl,
npaBuTeNbCTBO KMTas JOMKHO pa3paboTaTtb eam-
HbI NPaBOBOM aKT, KOTOPbI 06beanHUN 6bl B
cebe MHOMeCTBO CYyLLECTBYHOLLMX 3aKOHOB, WH-
CTPYKUMIA K AaHHbIM 3aKOHam U yBeAOMIEHWUN
MUHUCTEPCTB. MHOXeCTBO NOA3aKOHHbIX aKTOB B
cbepe HeapPONONb30BaAHUA, AENCTBYIOWNX B Ha-
cTosillee Bpems B KuTae, npeacraBnstoT coboit
COBOKYMHOCTb CNAabOCBA3AHHbIX Mexay coboit
OOKYMEHTOB, 3a4acCTylo MpOTMBOpeYalmx Apyr
Apyry. OHM HaKNaablBatOT MHOXECTBO OrpaHuye-
HWI, KOTOpble CBOAAT HAa HET HECOMHEHHYH Npo-
rPEeCCUBHOCTb BbIWECTOALMX 3aKOHOB. B uenax
COBepLEeHCTBOBaHMA 3akoHogaTtesnbctBa KHP B
cbepe Hegpononb3oBaHMA NpeasiaraeTca Npu-
HATb KoZeKc o Heapax M HeApPONnONb3OBaHUM, B
KOTOPOM 6bli Bbl KOHCONMAMPOBAHbI 3aKOHbI,
peryanpylowmne Heapononb3oBaHMe B LLeAOM, a
TaKXKe BK/OUYUTb B AaHHbIM KogeKc nonoxeHus
O KOHTpPaKTax Ha HeApono/ib30BaHWe, YCTaHaBAU-
BalOLLLME NPABOBON PeXMM Ha TaKMe KOHTPAKTbI.
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Y[IK: 345.13 (574)
r. f. HYPXXAHOBA!
'Kacnuiickunii obwecTtBeHHbIi YHUBEpCUTET,
Pecnybauka KasaxcrtaH, r.Aamarbl

CYAEBHbIE PELLEHWA NO YITOZ1IOBHbIM AE/NTIAM
NIODEKTUBHOCTb CYAONPOU3BOACTBA

AHHOTaUuA

B gaHHOM cTaTbe roBOPUTCA O TOM, YTO B YCNOBUAX YCUNEHUS B6opbbbl C pasanyHbimu dopmamm
KOPPYMMNMPOBaAHHOM NPECTYNHOCTU BCE aKTyaslbHel CTaHOBUTCS 3a4a4a NOBbIWEHWUA KayecTBa cyaeb-
HOM geaTenbHOCTU. B pamkax npoBoaMmbix pedopm b6bl/l OCYLLECTBNAEH pAg MEpPONpUATUIA, Hanpas-
JIEHHbIX Ha OPraHM3aLUMOHHOE YKPeneHMe CyaoB, co3aaHune eanuHol cyaebHom cnuctembl; bbian 3akpe-
NAEeHbl NPUHLUMMbI HECMEHAEMOCTU M Ha3HAYaeMOoCTM Cyden rMaBoW rocygapctea (npesnageHTom) no
peKoOMeHaLMM TaKMX HOBbIX OPraHoB, Kak Bbiclinii cyaebHbii coseT u KBannduKaumMoHHas Konnerms
toCTUUMK; pa3paboTaHbl A4OCTAaTOYHO YETKME OCHOBAHMA U MexaHU3MbI (npoueaypbl) ocBoObOXKAEHUA
NN, HeQOCTOMHbIX BEPLINTb NPaABOCYAME; CO34aHbl MEXaHU3MbI, UCKAOYAOLWME HEMPOLECcCyasbHble
OTHOLLEHUA mexKay cyaebHbIMU MHCTaHUUAMM, B OCHOBHOM MpPU PeLleHUM KaapoBbiX BOMNPOCOB U
BOMPOCOB MaTepUaibHO-TEXHUUYECKOTo obecrneyeHmn; yCuaeHbl MexaHM3mMbl BCMIOMOTaTe/lbHbIX CYXKO
WMHCTUTYTOB Mo obecneyeHnto MNpoLeccaoTnpaBieHMa NPaBoCyaAns U UCNONHEHUA CyaebHbIX pelle-
HUN.

KntoueBble cnosa: cygonpou3BOACTBO, YrOJIOBHO-NPOLECCYaNbHOE 3aKOHOAATeNbCTBO, CyA, Cy-
nebHasa neatenbHOCTb, cyaebHan cuctema.

I. f. Hyp:kaHoBa!
'Kacnuit KoFamablK yHUBEpPCUTETI,
KasakcraH Pecny6aukacbl, Aamarbl K.

KbI/IMBICTbIK, ICTEP BOMbIHLUA COT LUELLIIMAEPI
MOHE COT ICIH XYPrI3yglH TUIMAINITI

AHpanTta
byn maKanagaKemMKOop/blK Kbl/IMbICTapAblH, 9PTYPAiHbICAHAAPbIHA KApPCbl KYPECTiHKYLeiHe
6aMNaHbICTbl COT KbI3METIHIH, canacbiHapTTbipy MiHAETI 6apbliHLLA MaHbI3abl 60/1bIN OTbIP. AfbiMAafbl
pedopmanap weHbepiHae coTTapabl UHCTUTYLMOHaNM3aumusanayra, bipbIHFAM COT KYMeCiH Kypyfa
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barbITTanfaHbipkaTap ic-wapanap Kyprisingi; oraprbl CoT KeHeci oHe 9ainet binikTinikankacobl
CUAKTbI *KaHa opraHaapAblH YCbiHbICbl HOMbIHIWLA MeMAEKET 6acLbICbIHbIH MPE3UAEHTTIH, CyAbANapbIH
aNIMacTbipMay KaHe TafaWbiHAAYy KafFuAanapbl OeKiTingi; cot TepeniriH »Kysere acblpyfananbiKCbi3
agamaapabl 6ocaTyablH, KETKiNiKTialKbIH Herizgepi meH TeTikTepiasipneHai; CoT MHCTaHUMANapbI
apacbliHAAFbl NpoLUeaypPanblK emMec KaTblHAcTapAbl, HEri3iHEH, NMEePCOHA/IMEH YKJHEe NOTUCTUKaNbIK
MacesielepMeH allHaNbICaTblH MeXxaHu3MaepAai Kypabl; COT TepeniriH icCKe acblpygbl KamMTamachbi3
€Ty KoHe COT WewiMmaepiHopbiHAAY YLWiH KOCANKbl Kbi3METTepaiHMeKkemenepaid, mexaHmsmaepi
KywenTina,i.

Tyningi cespep:
Kymeci.

COT iCiH KYpri3y, KbIAMbBICTbIK iC *KYpri3y 3aHHamacbl, COT, COT KbI3MeTi, COT

G.G. Nurzhanova'
!Caspian Public University,
Republic of Kazakhstan, Almaty

COURT DECISIONS ON CRIMINAL CASES
AND THE EFFICIENCY OF COURT PROCEEDINGS

Annotation
In this it is said that in the of strengthening of various of the crime the task of of of activity
more and more actual. As part of the reforms, a number of at the institutional of the courts, the of
a judicial were out; the principles of and of judges by the head of on the of such new bodies as the
Council and the of justice were grounds and for the release of of administering have been have been
established to relations the courts, in dealing with and mechanisms have been for services to the

administration of and the of decisions.

Keywords: proceedings, procedure legislation, court, activity, system.

Bonbwne npobnembl BBOMPOCAX COBEPLUEH-
CTBOBaHMA  3PDEKTUMBHOCTM  CyA0NPOU3BOA-
CTBa, TeM He MmeHee, oOcCTanucb. MHoOXecTBo
BOMPOCOB MOPOXKAAET HeobXxoAMMOCTbazan-
TaumMmcyaebHom CUCTeMbl  KHOBOMYYrO/I0OBHO-
npoLeccyanbHOMYy 3aKOHOAATeNbCTBY. XOTenochb
6bl 0OPaTUTbBHMMAHME HA HEKOTOPbIE acMeKTbl
3TOro MOMEHTA B CBETE eroB/AUAHUA HA KayecTBO

oTnpasBneHuAa npasocyaua. HosoeyronosHo-
npoLeccyanbHOe 3aKOHOAATENbCTBO OblO Mpu-
HATO 13 aekabpsa 1997 roga v o4yeHb bbiCTpO BBE-
OEeHO B [elCTBME, NPU 3TOM Y MPaKTUYECKUX pa-
OOTHMKOB, OCHOBHbIX €r0 MPaBONPUMEHUTENEN,
6bIN0 HEeAOCTAaTOYHO BPEMEHN U BO3MOMKHOCTEN
ONA ero MoJfIHOro OCMbICAEHUA. OTO NPUBENOo K
[O0BONIbHO PE3KOMKPUTUKE U AaxKe K HENPUATUIO
HEeKOTOPbIX NonoKeHnin YMK.

HosbInYTK, BcTynatowem B cuay ¢ 1 AHBapA
2015 roga (C M3MEHEHUAMM W AOMNOSHEHUAMM
no coctosiHMio Ha 21.01.2019 r.) B pAge cnyyaes

BHOCUT KOHLENTya/ibHble U3MEeHeHuA B npoue-
Aypbl NPOM3BOACTBA MO YrosI0BHbIM Aenam, 4YTo
3HAYUTENBHO YC/IOXKHAET BOMPOCbI €ro obuiero

NpaBoNpUMEeHeHuA, NOCKONbKY B LENOM Bce
HOPMbI TAKOro 3aKOHOAATE/IbCTBA, KaK YroN0BHO-
npoueccyasbHoOe,  [OMKHbI HOCUTb KOHKPETHbIN
XapaKTtep, NpUrogHbI ANA Ucnonb3osaHmA. Pa-

HEesTM MOMEHTbl peLlasnCb3HaYnUTENbHO NpOo-
lle, TaK KaK cylLlecTBoBann oTpaboTaHHble npo-
Lueaypbl 3aKOHOTBOPYECKOTO UM NpPaBONpPUMEHMU-
TeNbHOro XapaKTepa. Bonpocbl KOHUENTyanbHOro
NnaaHaobbl4YHO M3Naranchb B 3aKOHOAATENbCTBAX,
HocAWMX Hanbonee obwuiixapakrepa [1].

B HacToAWMIt MOMEHT CUTyaLMs pe3Ko name-
HWANACb, TaK Kak HOBOE 3aKOHOAATe/IbCTBOTPEDY-
€T He3amMea/IMTE/IbHOTO PasbACHEHUS NO BOMPO-
CaMMPUMEHEHMUA OTAENbHbIX €ro MONOXKEHUN C
LUenblo CO34aHUA eauMHOM NPaBONPUMEHUTESNb-
HOM NpaKTUKKU. Ha cerogHALWHUI e AeHb pasb-
ACHEHWI noBOMpoCcam NPUMEHEHUA 3aKoHOAaA-
TeNbCTBa YroN0BHO-NPOLLECCYabHOMO XapakTepa

HeT, XOTA Takad HeobxoAMMOCTb CYLLECTBYET.
MpeTepneBLlKniA pag OpraHM3aLUMOHHbIX U3MEHe-
HUIA BepXOBHbIN cyd, C U3BMEHEHHbIMW COCTaBOM
YNeHoB U GYHKUMOHANbHBIMU BO3MOXHOCTAMM,
He [1aeT Ha 3TOT CYET HUKAKMX PasbACHEHUN, XOTA
cama 3agavya, BO3MOXKHOCTM U 06A3aHHOCTb Aa-
BaTb PYKOBOAALLME PA3bACHEHUA NO OCHOBHbIM

BOMpPOCaM MNPUMEHEHMANPOLECCYaNbHOMO 3a-
KOHOAaTeNbCTBa HEM3MEHHOOCTA/IMCb €ro npe-
poraTtuBoM.

CneayeT  KOHCTAaTUMpOBaTbOTCYTCTBME 06paT-
HOM npoueccyanbHOW CBA3UMENKAY HUMKecTon-
WMMKU M BbllLeCTOAWMMM cyaamu. OCHOBHYHO
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HarpysKy no oTnpasB/ieHNI0 NPaBOCYAUA HECYT HU-
ecToAawme cyabl, B OCHOBHOMPaMOHHOTO 3BEHa,
M Ha 3TU e cyAbl BbiNagaeT 60/bluas yacTb OTMe-
HEHHbIX CcyAebHbIX peweHunit. MexayTem oaHMM
M3 MapameTpoB OLEHKMKavyecTBa OTMpaBieHUs
npaBoCcyaAnA MO YroJ0BHbIM Aenam cyuTaeTca
KONMYECTBO OTMEHEHHbIX WAN U3MEHEHHbIX Cy-
OebHbIX peweHnin. MuHuctp toctuumm b. Myxa-
Me[KaHOoB, B YaCTHOCTM, 3TOT BOMNPOC CTaBUT A0-
BOJIbHO KOHKPETHO, OTMeYas, YTo «MPUHUMAIOTCA
Mepbl K MOBbILEHUO OTBETCTBEHHOCTM 3a CUCTe-
MaTUYECKYID OTMeHYCyAebHbIX NMOCTaHOBAEHUN,
ONA BblABNEHUA KOTOPbIXOOMACTHble ynpas/e-
HUA  OCTULMM OCYLLECTBAAIOT BeAeHe WHOop-
MaUMOHHbIX BaHKOB AaHHbIx». B Takux cnydanx
MWHWUCTEPCTBO HOCTULMKU, 3aHUMAA KOHKPETHYIO
nosuumio, 6yaeT [0BOSIbHO KOHCTPYKTUBHO CTa-
BMTb BOMPOCbI O BO3OYKAEHUM aiMUHUCTPATUB-
HbIX NPOM3BOACTB B OTHOLUEHUWN CyAEN, peLleHns
KOTOPbIX OTMEHAIOTCA, @ B CaMbIX TAMENbIX CNY-
Yanx - 4OOMBATLCA OT3bIBA MX C CYAENCKUX AOK-
HocTei. [loBOSIbHOOCTPO B 3TOW CBA3M CTOMTBO-
NPOC O BbIABAEHUMN MPUYUNH CYAEeOHbIX OWKNOOK.
MpoueccyanbHbI 3aKOH y4YMTbIBAaETHEKOTOPbIE
M3 HUX KaK Obl B ABYX acMeKTax: C TOYKM3peHUA
KayecTBa MO3HaHMA B Cyde W XapaKTepa npuHA-
TMA CaMOro pelleHusa. 3To BMOJIHE COOTBETCTBYeT
TOMY MOJIO¥KEHUIO, YTO B KayecTBe MCUXMYECKUX
KOMMNOHEHTOB /t06ON AeATeNbHOCTM BCEraa Bbl-
OenAlTcA no3HaBaTe/NbHaA U MOTMBALMOHHAA,
nnn Bonesas, cdepa, a TaKKe 3IMOLMOHAJbHaA,
OTpaXKaloLWwanaca Kak B NepBOW, Tak U BO BTOPOM
[2, c.12].

Ocob6eHHOCMNBbHO MNOBAMANAA HA KayecTBO
cyaebHbIX pelleHUA HEBO3MOXKHOCTb ~ O3HAKOM-
NleHnA CTOYHbIM cogepyKaHmem Hosoro YIK, Tak
KaK TEKCT, onyb/IMKOBaHHbIN B OdULMANIbHOM
nsgaHumn — «KasaxcraHckori npasae» [3, c.7], co-
AepKan owmnbKku. Hanpumep, ynyuweHue cnos B
cTatbe 294 YK npuBeno K Tomy, 4To ns cygebHol
OeATeNbHOCTU BbiNana npoueaypanepecmoTpa
Oen B KaccauMOHHOM nopAaaKe, TO ecTb BblNana
[eATeNbHOCTbLEeNoro cyaebHoro 3seHa. He nmen
BO3MOXHOCTUUCNONb30BaTb 3TOT A0CTAaTOYHO
ObICTPOAENCTBYIOLWMIN MEXaHU3M NePeCcMOTpa Cy-
AebHbIX pelleHuli No YyroNoBHbIM Aenam, cybb-
eKTbl MpaBao06KafoBaHUA CyAebHbIX peLueHWni
BbIHY»XAEHbI 6blAN MCNOb30BaTb MHOM CNOCOH
nepecmoTpa cyfebHbIX peLleHnit, a UMEHHO Mo
Aenam, BCTYNUBLUMM B 3aKOHHYIO cuy. B obLiem
niaHe He OblIN peLLeHbl BONPOCbl BOCCTaHOBAE-
HMA NPONYLLEHHOrO B CBA3M C 3TUM CPOKa noja-
YM KacCcaLMOHHbIX *anob un npotectos, beccnop-
HO B yllepbKayectBy cyaebHbIX peweHui. A oT-

OeNbHbIe NOMNbITKM BOCCTAHOBUTbL MPOMYLLEHHbIE
Mo 3TUM NPUUYNHAM CPOKM NOAAYM KAaCCALMOHHbIX
¥anob He Bcerga 3akaHYMBANUCH YCMELHO, Mo-
CKOJIbKY BOMNPOC BOCCTAaHOB/IEHMA NPONYLLEHHOTO
KaCcCaLMOHHOro CPOKa peLlaeTcs, KaKk NpaBuio, B
Ka*KAOM KOHKPETHOM C/ly4ae OTAe/IbHO U TONIbKO
B C/ly4ae NOCTYNJIEHUA B CYZ COOTBETCTBYHOLLEWN
npocbo6bI.

YronoBHo-MNpoLeccyasnbHbli KogekcPecnybam-
Kn KasaxctaH npu3BaH NpUBECTUCUCTEMY YrON0B-
HOM HOCTULMM B COCTOAHME, afleKBAaTHOE XapaKTe-
PUCTMKaM COBPEMEHHOTO AeMOKPATUYECKOro ro-
Cy[apcTBa, NO3TOMY COAEPXKUT PAL, NONOKEHUN
KOHLeNTyasIbHOro xapaKrtepa. B nepsyto ovepesb

3TO KacaeTcA rnaBHOM naen pedopmmpoBaHUA
YrON0BHO-NPOLLECCYa/IbHOTO 3aKOHOA4ATeNbCTBA
B COOTBETCTBMW C NPUHLMMNNANBHO HOBOW METO-
[0N0ornel, CyTb KOTOPOM COCTOUT B peann3auun
KOHCTUTYLIMOHHbIX HOPM, 3aKpenasatoLwmx npasa
1 cBoboAabl YenoBeKa U rpaxkgaHunHa. Hoebit YK
3aKpenua M co3gan ycaoBuA OAA peannsauunu
cnefyloLWMX 3a4a4yronoBHOro Npouecca: rapaH-
TMpPOBaHME BbICOKOIOYPOBHA  3aLLMLLEHHOCTU
npaB 4YeNoBeKa, Nonaswero B OpbUTy Yronos-
HOW OCTULUK; yTBEPXKAEHWNE peanbHOM  cyaeb-
HOWM BNACTM, CO3Z4aHWEHOPMATUBHON 6asbl AnA
rNaBEHCTBYHOLLErO MOJIOXKEHUA CyAa B NPoLecce;
nosblweHne 3GPeKTUBHOCTN U UHTEHCUDUKALUM
NpaBOOXPaHUTENIbHON AeATenbHOCTU. B uenom
cAoenaHa nomnbiTKa Co34aHuA CyAOoNpPOM3BOACTBA,
6213Koro no popme K eBPOMENCKON KOHTUHEH-
Ta/IbHOW CMELWaHHOMW  Mmogenu, npegycmaTpu-
BaloLLel NpoBefeHWe pacciefoBaHMAOpPraHamm
YFrO/I0OBHOTO Mpec/iefoBaHna nog cyaebHbim
KOHTPOJIEM C HEKOTOPbIMMW 3/IEMEHTaMMN COCTA3a-
TENbHOCTH, A cyaebHoro pasbupaTtenbcTsa - He-
3aBMCMMbIM CYLOM Ha OCHOBE COCTA3aTe/IbHOCTH.
Mo copeprkaHuto pedopmmpoBaHHOE Cy40Npoun3-
BOACTBO OTHOCUTCA KOXPAaHWUTENbHOMY (B OT/AM-
yue OT MpeKHero, penpeccusHoro) Tnny. Cya Ha
BCEX CTagmsaxnpouecca AUWeHOBBUHUTENbHOM
dyHKUMKM [1].

Cynonpon3BoACTBO OXpPaHUTENIbHOro Tuna
TpebyeTcobnofeHna paga yCnoBuiA, OCHOBHbI-
MW M3 KOTOPbIXABNAIOTCA 4YEeTKoe pasfaeneHue
npoueccyanbHbiX GYHKLMUMA U BO3NOKEHME UX Ha
He3aBUCUMbIX ApYr OT Apyra cybbeKToB npouec-
Cya/ibHOM AeATeNbHOCTU. B cBA3M € 3TUM B HOBOM
3aKOHe Bblge/ieHbl TPY BMAA LiesieHanpaBaeHHoM
npoLeccyasbHON aeATeNIbHOCTUN: 06BUHEHME (yro-
JIOBHOE npecnefoBaHue), 3alMTa U paspeLleHme

Oen Mo cyuwectsy, nNepcoHndULMpPOBaHHbIE B
Jiue COOTBETCTBYIOLLMXYYACTHUKOB YrON0BHOTO
npouecca. MporpeccMBHOCTb M T'YMaHHOCTbNpea-
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naraemom B YroNl0BHO-MPOLLeCCya/ibHOM KogeKce

PKdopmbl BegeHMA yronosHoro npouecca, no
MbIC/IM 3aKOHOZATeNA, onpenenArTca Tem, YTO B
Hem 3adMKCMpPOBaHbI Caeaytowme NonoxKeHus [4,
c.20]:

- NpUopUTET NpOLLeCcCyasibHbIX FApaHTUA OT
Heob6OCHOBAHHOIO NPUBEYEHMA K OTBETCTBEHHO-
CTW U OCYKOEHWUA HAANPABOBbIMU UHCTUTYTaMMU,
npecneayowmmm UHble, B TOM YUC/Ie penpeccms-
Hble, uenu;

- [OCTUXKeHMe obuero HanaHcanpoueccyanb-
HbIX NPaB O6BUHEHMWA U 3aLLMUTbI;

- CMeHapoTaums cybbeKToB, MPUHUMAIOLMNX
IOpMANYECKM3HAYMMbIE ANA UCXoha [ena pelle-
HWA, HA Pa3IMYHbIXCTaAMAX NpoLecca;

- auddepeHLMaLmMA NpoLeccyanbHoOM Gopmbl
pocyaebHoro npomseoacTea ncygebHoro pasbu-
paTenbCTBa B 3aBUCMMOCTM O KaTeropum MHKpK-
MWHUPYEMOTO MNPecTynaeHUa U TAXKECTU rpo3a-
wero 06BMHAEMOMY HaKa3aHUS;

- Ha/MyMe IKEeCTKOro pernameHTa, peryau-
pytoLLEero oNyCTMMOCTbA,0KA3aTeNbCTB, HapyLue-
HWe KOTOPOro/imaeTnociegHue puamuyYeckom
CUNbI.

B HoBom VYIKcogep)atca MONOXKeHUA, Ko-
TOpble OT/INYAKOT €ro OT MPEKHEro Yro/loBHO-
npoLeccyanbHOro 3akoHoaaTenbCTea [1]:

1. ObecneyeHne cpeacTBAaMUNPaABOCYAMA 3a-
WMTbl NpaB U cBOOOA YesoBEKA U rPaXKAaHWHA.

3aKoH ycTaHaB/MBaeTNpoOLeccyasibHble ra-
PaHTUM OTHEODOOCHOBAHHOIO YroNIOBHOMO Mpe-
cnefoBaHuA. 3HauUTeNbHO paclIMpeHblnpaBa
YYaCTHMKOB MpoLlecca, KOMNeTeHUUA cyaa no mx
obecrneyeHno 1 MHCTUTYTbl peabuanTaymm, Bos-
MelleHunAywepbaydyacTHMKaM npoLiecca, nocTpa-
OaBLIMM OT HE3AKOHHbIX 4EeWCTBUI NpaBonpume-
HUTENbHbIX OPraHoOB, a TaKXeobecneyeHus mep
6€30MNacHOCTM YYaCTHMKOB NpoLecca.

2. PasgeneHune GyHKLMIA 0OBUHEHUSA, 3aLLNUTDI
M paccMoTpeHus aen no cywectsy. ObecneveHune
peanbHOM cOCTA3aTe/IbHOCTU MPABHOMpPAaBMUA CTO-
POH.

B 3aKoHe yaanocbaocTMybobuierobanaHca
npoLeccyasbHbiX MNPaBOOBMHEHUS U 3aLUMTbI.
ObecneyeHO nNOYTM NONHOE NpOLECCyanbHOE
paBeHCTBO CTOPOH, KOTOPOEOTYACTM HapyLlaeTca
IMWb Ha CTaguM PacCMOTPEHUA BCTYNMUBLUUX B
3aKOHHYIO cuay cyaebHbIX pelleHWn B nopsaake
Haz3opa (NpoTecT MPOKypopa B NOpPsAKe Haa-
30pa NOANEXMUT, B OTIMYME OT HAA30PHbIX *Kanob

3aWmTbl, 06A3aTeIbHOMY PACCMOTPEHMIO COOT-
BETCTBYIOLWEN HAA30PHOM cyaebHON MHCTaHUNEN
HenocpeacTBeHHO). Hosbil YIMK npeaycmatpusa-
€T BO3MOHOCTbYYaCTUA 3aLLMUTHMKA HE TONbKO C

MOMEHTa 3afepraHuna, apecta Mua UAu npeab-
ABNEHUA eMy 0OBUMHEHMA, KaK Toro TpebyeTtKoH-
ctutyuma (NyHKT 3 cTtatbn 16), HO U C MOMEHTA
nNpuU3HaHWA N1LUa nogo3pesaemMbim. B couetaHum
cKoHcTuTyuMel B 3aKOHe 3HAYMTeNbHO paclmpe-
HbIMOJIHOMOYMA 3aLMUTHUKA.

3. NpuaaHue HoBoOro craTtyca cyay.

B 3aKkoHe yTBepXKAaeTcAHe3aBUCMMOCTb Cy-
nebHolt Bnactu. CynebHoe paccmoTpeHueaena
pewmnTenbHO nepeBefeHO B MNPaBOOXpPaHUTENb-
HYIO W MpPaBO3alMTHYIO MIOCKOCTb. BBeaeHbl
NPUHUMMNNANbHO HOBbIE HOPMbI, NpeaycmaTpu-
Batowme cyaebHbIV KOHTPObHAL, A0CYAebHbIM

npoussoacTtsom. lpeaycmoTpeHa npoueaypa
npeaBapuTeNbHOro CAyWaHUA Aena, orpaHuye-
Hbl JonNpeaena cay4yau BO3BPaLLEeHMAYroN0BHOro
Jena Ha OoNoNHUTeNbHOe paccnefoBaHue. 3Ha-
untenbHo pedopmMMpoBaHbINpoLEeaypPbl  Kacca-
LMOHHOrO M HaA30PHOro NPOMU3BOACTBA.

4. KauectBeHHOM3MeHeHa npoueaypa A03Ha-
HUA.

MNpenycmatpusaeTca andpdepeHumnaumna npo-
ueccyanbHol ¢$opmbl focyaebHOro npousBoAa-
CTBa B 33aBMCMMOCTU OTKaTEropum MHKPUMUHU-
pyemoro npectynieHua u TAXKECTUTPOo3ALLEero
06BMHAEMOMY HaKa3aHWsA. PaclumMpeH nepeyeHb
Mep npeceyeHus, He CBA3AHHbIX C apecToM.

5. CyxeHacdepa paenctsma npuHLMMANy-
6/IM4HOCTNYTONIOBHOIO NPecnefoBaHuUA.

3HauMTeNbHO yBE/IMYEH NepeyeHb npectynie-
HWI, NO KOTOPbLIM Aena MoryT 6biTbBO36YKAEHDI
B NMOPAAKE YACTHOrO W YacTHO-Ny6AnYHOro 06-
BUHEHMA.

Ha mectax B 06/1acTHbIX cyaax 6bl10 CPOYHO
OpraHM3oBaHO NpoBeAeHne CEMUHAPOB, Ha Ko-
TOPbIX CyAbM 06/1aCTHOrO 3BEHA COBMECTHO C CY-
ObAMM PalOHHOTo 06CyXKAaMM TEKYLLME BOMPOCHI
npUMeHeHua cnopHblx nonoxernui YMK. B gen-
CTBUTE/IbHOCTW 3TU CEMMHAPbI, COBELLLAHMA Ccyaen
6blIM OYEHb HYXKHbI U CBOK AEWCTBEHHYIO PO/b
CbIfpanun, Ha gene e CTaTyC peKoMeHZauui,
KOoTopble OblAM MPUHATbI B pe3y/abTaTe 3TUX CO-
BMECTHbIXODOCYKAEHMI BOMPOCOB, HEU3BECTEH.
Cunbl PyKOBOAALLErO Pa3bACHEHUA OHW, besy-
CNOBHO, HE MMEIOT U, CKOpee BCero, HOCUAMXa-
paKkTep B3aMMHOro A0roBopamexayaByma 3Be-
HbAMM cyaebHOMCMCTEMbl NO OCHOBHbLIM MO3U-
uMAM npumeHeHns Hopm YIK. 31o 6bina dopma
[0roBopa, KoraadaKkTnyecku cyaebHble 3BeHbA
oAHOM06MacTU [OrOBapMBaZINCL UAN YTOUHAAMN,
Mo KakMm nosmumam obnactHon cyg, (Konnerus,
npesnamym byaet oTMeHATb cyaebHble pelleHns
HUMXKeCTOALLEero cyaa, a Koraa He OTMEHMUT, a 13-
MEHUT, a Korgasoobue He ByaeT o4YeHbCTpoOr B
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CUNYy NepexogHOCTM MomeHTa. KakoB ke byaet
peanbHblIlA pe3ynbTaT B CAyvae, ecim cyaebHoe
pelweHne b6yaeT nposepeHO BepXoBHbLIM Cyaom
PK, - HEM3BECTHO, MOCKO/IbKY BHYTPEHHMEYOEXK-
OeHuna cyaen HaxopATtca B npouecce popmupo-
BaHWA, a COBCTBEHHO eAMHO06pPA3HOM NpaBoNpU-
MEHUTENIbHOM NPaKTUKM MO MHOTMM npoueccy-
a/IbHbIM BOMpPOCaM MOKa elle He cyliecTsyeT [5,
c.73].

Mo MHorMmnosnuMaAm AOemMOKpaTU3NPOBaH-
HbIK YK TpebyeTBbIHECEHUAOT CyAel onpasBaa-
TenbHoro npurosopa. OtaeneHne cyga ot npea-
BApPUTE/NIbHOTO CAEACTBUA KaK byato 6bl co3aano
ONA 9TOro ycnosBmA. Ha camom e gene n atm
BOMNPOCHITPEOYIOT NPUCTaZIbHOTO 0BCYKAEHUS,
NOCKONbKY NapameTpbl  BblHECEHUA oOnpasBAa-
Te/IbHOrO NPUroBOpa 3HAYUTENIbHO pPaclMpPeHbl,
a OTCYTCTBME EAUHbIX PEKOMEHOAUNI NPUBOAUT
K TOMY, YTO CyAbA, BblHECLUMI ONpaBaaTe/bHbIN
npurosop, noanagaeT nog npuctasabHoOe BHUMa-
HWe NPOKypOopa, KOTOPbI BNpaBe NPUHECTU NPO-
TecT Ha NpeaMeT ero OTMeHbl UAN U3MEHEHMA NO
MOTMBaM HenpasBoCYAHOCTU. B TakmxBonpocax

0cobeHHO HeobxoaMMblNOCNef0BaTENbHOCTb
N KOHKPETHOCTb, MOCKO/IbKY B UTOre CTpagaroT
KauyecTBeHHOCTb  (3pPeKTUBHOCTb)  cyaonpo-
NM3BOACTBA, U CMNpaBea/IMBOCTb, WU BHYTpPeHHee
ybexaeHue cyabu, pelleHne KOTOPOro oTMeHs-
eTCA UAN U3MEHAETCA, XOTA Ha CaMOM Jene OH
Npv BbIHECEHUM CYAEOHOro PeweHUAL0CTaTOYHO
BEPHO MOHMMaET oOLyt KOHLEeNTyaNbHYo Ha-
npasneHHocTb YIK n xapakrep cammnx yrosioBHo-
npoueccyanbHbiXx Hopm [1].

B KauyecTBe OAHOWM M3 4YepT, onpenenatowen
cneundrKy HEKOTOpbIX ABNEHWA B YroJ0BHOM
CyAonpoun3BOACTBE, BCerga HasblBanu CTPOryo
HOPMATUBHYIO perfameHTaumio npoleccyanb-
HoM peaTenbHocTU. CerogHAWHAA CUTyaumsa B
CoAep’KaTeNIbHOM CTOPOHE 3aKOHa HACTOJ/IbKO W3-
MeHMacb, YTO MHOrMeno3nuuM B npouesypax
OTNPaBNEHMANPABOCYAMA HOCAT YXKe He CTO/b
KOHKPETHO pernameHTUPOBaHHbIN XapaKTep, a oT-
CbINAOT K BO3MOXKHO 60/1blLeMY MCMOMb30BaHUIO
3/1eMEHTOBNPABOCO3HAHUA U BHYTPEHHETO YO erK-
OEeHWNA cyfdein, Y4TO Npu OTCYTCTBUM KOHKPETHbIX

pekomMeHAaLUMin MNOopPOoXKAAET HEOAHO3HAYHOCTb
npumeHeHua Hopm YIK u, B KOHe4YHom uTOre,
yBeNnYeHne Koan4ecTsa OTMEHEHHbIX UK U3Me-
HEHHbIXCYAeOHbIX peleHui.

B yronosHo-npoueccyasbHOM 3aKoHOAaTe b-
CTBEYUYUTLIBAIOTCA NCUXONOTMYECKMEe 3aKOHOMep-
HOCTM C OCHOBHOW onpeaeneHHOW Lenbio: ycTpa-
HEeHWe BANAHUA NCUXON0TNYecKMX GaKTopoB., cno-
COHCTBYHOLMNX BbIHECEHMIO OLIMBOOYHBIX pPeLleHu

NPV PacCMOTPEHUN YFONOBHbIX AN, U Npexae
BCEr0 HEMTPANM3ALMA BO3MOMKHbBIX NMCUXO0rNYe-
CKMX UICTOUHWUKOB MCKAXKEHWUI NPU YCTaHOBAEHWUN
baKTMYeCKMX 06CTOATENLCTB Aena.
AHANM3YroNOBHO-MNPOLLECCYasIbHbIX  HOPM,

OTHOCALWMXCA K cyaebHomy pa3bupaTtenncrsy,
MOKa3blBaeT, YTO OHM MMEIT B MCUXO/0rnYe-
CKOM NJlaHe ABa aCNeKTaperyiMpoBaHus: MNcu-
xonoruyeckme TpebosaHuA, obecneymBatowme
[0OpOKaYecTBEHHOCTb CYyAEOHOrO MO3HAHMA U
BCEX MCMO/Ib3yEMbIX B HEM KaK CPeACcTBO MO3Ha-
HWS LOKa3aTeNbCTB, U O4HOBPEMEHHO NpaBuna,
YCTPaHAIOLLME BO3MOKHOE HEraTMBHOEBAUSHMUE
NMcUXonornyecknx $akTopoB B npouecce npu-
HATUA pelleHuA Mo Aeny. ITO MOXKHOMpoce-
OMTb Ha NpuUMmepe CyLLecTBOBaHWSA Liesoropaaa
YrON0BHO-MPOLECcCYabHbIX NpeanmncaHunii. MpuH-
UMNbl HE3aBUCUMOCTU CYAEN, COCTA3ATE/IbHOCTU
n otaeneHma GyHKUMA 0BBUHEHMA OT GYHKUNM
paspeLleHunsa yrofloBHOrO Aena npecieayoT B

KauyecTBe O4HOMW M3 CBOMX Lenel Heobxoau-
MOCTb CO34,aHMUA MAKCMManbHO 61aronpuATHbLIX
YCNOBUI, MEHee BCEro WMCKayKatoLmx npouecc
BOCMPUATUA, 3aNOMUHAHMUA, MbIWIEHUS. ITU
NPUHUMMABI CNOCOBCTBYIOT GUKCALMUTAKUX MCU-
XMYECKMX COCTOSIHUM Y Cydei, paccMmaTpuBato-
LWMX OEeN0, KaK COCPeaOTOYEHHOCTb, aKTUBHOCTD,
pPeLWwmnTeNbHOCTb, YBEPEHHOCTb, HeNnpeaybexaeH-
HOCTb, KOTOpble OrpaHWYMBAIOT BAMAHWE psaa
COLMANbHO-MCUXONOrMYECKMX GaKTOpOoB, Hamnpwm-
Mep BHYLIEHWA, BAUAHWA aBTOpPUTETA, ObLLe-
CTBEHHOIO MHEHMUA. YKa3aHHble npoLeccyasbHble
NPUHUMMbI NPM3BaHbl 06ecneynTb Heobxoanmble
KauecTBacygebHOro mosHaHMA unpouecca npwu-
HATUA cyaebHoropelueHusa [6, c.14].

Ha orpaHuMyeHMe BO3MOMKHbIXOLWWNOOK B MO-

3HaBaTe/IbHbIX Mpoleccax B cyaebHom pasbupa-
TeNbCTBE HanpasieHbl NpeanucaHnsa ob oteoae
cyaen n Apyruxy4acTHUKOB CyAOMNPOM3BOACTBA,
€C/IM OHW JINYHO, MPAMO UM KOCBEHHO 3auHTepe-
COBaHbI B Ae/ie. 3aKOH NoApa3yMeBaeT He TONbKO
yCTpaHeHWe ycnoBui ana 3noynotpebneHusa co
CTOPOHbI y4aCTHMKOB MPOLLECCa B 3TOM C/y4ae, HO
N YYNTbIBAETBO3MOXKHOE BAINSHME NMCUXUYECKOTO
COCTOAHWUA 3aUHTEPECOBAHHOCTM HA pe3ynbTaThbl
MO3HAHMA, YTO MOATBEPKAAETCAYCTAHOBNEHNEM
QHaNIOMMYHbIX OCHOBAHMUI ANA camooTBoa. B
TpeboBaHMM YCTPAaHEHWUs CyAbW OT paccmoTpe-
HWS YroNIOBHOIO Aie/1a, EC/IN OH Y4acTBOBA/ B HEM
paHee Kak cyaba B 060l cynebHOMMHCTaHL MK
WAW B KayecTse Nt060ro Apyroro y4acTHMKa Npo-
LLecca, y4MTbIBAETCATAKOE NCUXUYECKOE ABNEHWE,
KaK yCTaHOBKa, onpeaensemas yKe C/0XKMBLINM-
CA B NpeAblayLLei CMTyaunum MHEHWEM MO Aeny, T.
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€. MCUXMYECKOMN CKIOHHOCTbIO K CTEPEOTUMHOMY
BbIBOAYB NOBTOPSIOLWMXCA YCIOBUAX, UTO MOMKET
NOBAUATb Ha NPaBUAbHOCTb NPUHATUA PELLIEHMUA.

YCNoBMA PacCMOTPEHUA YTrONIOBHbIX A€ Cy-
ObAMMW, KOTOPble HE3aBUCUMbIV  MOAYNHSAIOTCS
TONIbKO 3aKOHY, O0JIKHbIMCK/IOYaTb MOCTOPOH-
Hee BO34eMlCTBME Ha HUX. OTO obecne4ymBaeTcs
M 0bA3aTeNlbHbIM CcObOAEHUEeM TaliHbl COBella-
TE/IbHOM KOMHaTbl MpU BbIHECEHUM CyaebHOro
pelleHuns no geny.

MpaBuna o6 MCNoNb30BaHUU OTAENbHbIX BU-
[00B l0Ka3aTeNbCTBTaKKe HanpasieHbl Ha oc/a-
61eHMe PasNMYHbIX OTPULATENbHbIX ABAEHUN B
Nno3HaBaTe/IbHbIX NCUXMYECKUX NPOLLECCAX, Ha KO-
TOPbIX OCHOBbIBAOTCA BbIBOALI CaMOro cya Mau
vy, coobuwamwmx emy HeobxoanmytouHdop-
Mauuto B 06BUHSIEMbIX, CBMAETENEN, NOTEpneB-
WKMX. 3aKOH 3amnpelLaeT OCHOBbIBaTbOOBUHEHUE

Ha NpU3HaHMM OBBUHAEMbIM CBOEM BUHbI, He
NoATBEPKAEHHOM APYrMMM [0Ka3aTeNbCTBaMM,
CTPEMSACb MAaKCMMa/IbHO HEMTPANN30BaTb MCUXO-
JIOTMYECKOe BO3AENCTBME NPU3HAHUA, KoTopoe
MOMKET co34aTb Y CyAa HEBEPHYIO YCTAaHOBKY MNpwu
oLeHKe 06CToATeNbCTB Aena.

JTOo HeKoTopble npoueccyanbHble NpaBuna,
NPU3BaHHblE KOHTPO/IMPOBATb WM YCTPAHATb OT-
puuaTeNbHOE BAUAHUE TaKUX MCUXONOTUYECKUX
ABNEHWNI, KaK 3aMHTEPECOBAHHOCTb, BHYLLEHME,
/IO)KHas YCTaHOBKa, co3Jatowan WM MCKaXKato-
Las onpeaeneHHble NpeacTaBneHma n ybexae-
HMA B OTHOLIEHUM obcToATenbCTB Aena. DaKThbl
HapyLWeHNI 3TUX NPaBOBbIX NPeanMCcaHuiA, CBA3b
KOTOpPbIX C OWWbKamun B cyaebHOM MNO3HaHWUK
MMEET, KaK NPaBuU/IO, BbIParKeHHYo BOBHE dopmy,
YCTaHOBUTb He NpeacTaBaseT ocoboin TpyaHOCTH,
a MX Ha/inume CBUAOETENbCTBYET O HapyLEeHWUU
NpoLEeccyaNbHOrO 3aKOHa, YTO, B CBOKO o4epesb,
BNEYET K aHHY/IMPOBAHUIO BCEX MPOLLecCcyasnbHbIX
OENCTBUIA U OTHOLLUEHWM, CBA3AHHbIX C AaHHbIM
HapyLleHMeM, Kpome TOro, CyLecTByeT M cama
npoueccyanbHas popma JMKBUOAUMN ITUX Ha-
pylWeHni. AHanusmpyanpobaemynpoLeccyanb-
HbIX OLUMOOK BAEATENbHOCTM MO OCYLLECTBAEHUIO
npaBocyaua, Helb3a He 06palaTb BHUMAHMA Ha
CNy4an BblHECEHMAOLWMBOYHbIX MPUrOBOPOB, KO-
TOpble HEOBBACHUMBI C TOYKM 3PEHUA MPOLLECCY-
anbHOM Teopun. K TaKMM Cy4asim MOMKHO OTHECTU
CUTyaLMu, Korga cya NpaBubHO YCTaHaB/MBAET
obcToATenbCcTBa Aena, ABNAOLINECA OCHOBaHMEM

ONs BbIHECEHWA ONpPaBAATENLHOIO MNPUroBopa,
O[IHAKO HE MOXEeT MX OLUEHUTb Kak TaKkoBble U
BbIHOCUT OBBUHUTE/NIbHbIN MPUrOBOP; Korga HeT
[0CTaTOUYHbIX OCHOBaHUI ANA BblHECEHUS 06BU-
HUTENbHOro NPUroBOpa U cyA, BO3BpaLAeT Aeso

ONA NPOW3BOACTBA AONONHUTENBHOIO pacc/ieno-
BaHMUA, @ MeXay TemM O4YeBWMAHO, YTO AOMOHU-
Te/IbHble JOKA3aTe/IbCTBA NOJYYNTb HEBO3MOKHO,
M NO3TOMY NOACYAUMbIN AOMKEH ObITb ONpPaBAaH;
Koraa npw HeAoCTaTO4HOW 0H6OCHOBAHHOCTU 06-
BMHEHWA, KOTOpasnoaTBepauaace B cyaebHom
pa3bupatennCcTBe, cys, BbIHOCUT OOBUHUTENbHbIN
NPUroBop n onpeaensaeT ABHO He COOTBETCTBYHO-
LLyto HeoH6X0aMMOWM B A@HHOM C/ly4ae O4eHb MAT-
KYIO Mepy HaKazaHus.

BbiwecToAwMmMe cyabl, Kak NpaBMaO, KOHCTATK-
PYIOT MpPU 3TOM HapyLleHWe 3aKOHa U OTMEHALOT
HenpaBw/bHble cyaebHble pelleHus, Tpebys ot
HUMKECTOALLMX CYL0B CTPOXKaMWero cobntopeHuns
npoteccyanbHbiXx HOpm. OgHaKo Npu 0606LWeHN-
AXcynebHOM NpaKTUKM He Bcergaynaerca onpe-
OEennTb, B YeM NPUYMHA TaKOM HeNpaBuAbHOCTW.

3T cMTyaL MM BCTPEYAtOTCA He TONIbKO Y cyaen
cocnaboii npodeccrmoHanbHOM NOAroTOBKOM, HO
W'y AOCTAaTOYHO BbiCOKoNnpodeccnoHanbHbix. Cne-
OYeT OTMETUTb, YTO Yy AaBHO paboTatowmxcyaen
CO3/aeTcA YCTaHOBKA Ha pelueHne nogobHbIX BO-
NpocoB. 3TO NPUBOAMT K TOMY, YTO MbllLAeHNE
npuobpeTtaeTM3bUpaTenbHyl0 HamnpaBAeHHOCTb.
Ocob6eHHO OTYETIMBO 3TO NPOABMAOCH MPU NPU-
MeHeHMM HoBbIx Hopm YK, Tpebylowmx BbiHece-
HWA OMpaBAaTe/IbHOro MPMroBopa B Cayvae Hejo-
Ka3aHHOCTW MAM cnabol AOKa3aHHOCTU 06BUHE-
HUA MO Aeny, MO KOTOPOMY 06BMHAEMbIN NpeaaH
cyay. BHOBbHa3HayYeHHble Ha OO/MKHOCTU CyabK
[0BO/IbHO 6€360/1€3HEHHO MPUHUMANU peLleHun
O BblHECEHUW B TAKUX CAy4aaxonpaBaaTesbHbIX
NPUroBopoB, NMOCKO/IbKY MapameTpbl cTaTbn 376
YMK 1 orpaHMyeHne ob6LWMX BO3MOMKHOCTEN Ha-
npaB/ieHna Aena Ha AONOAHUTE/IbHOEe pacc/iesno-
BaHMe06A3bIBAIM UX NPUHUMATL MMEHHO TaKue

peweHuns. Cyabu, MMEBLUIME [OCTAaTOYHO 6OJb-
Lol npodeccnoHanbHbIi CTax U NPUobpeTeHHYIO
YCTaHOBKY Ha BblIHECEHME 06BMHUTE/IbHbIX NPUTo-
BOPOB, C 60NbLUMM TPYAOM PELLIANUCL HA BblHECE-
HWEe B COMHMUTE/bHbIXC/yYasax onpaBaaTebHOro
npurosopa [1]. ®opmanbHO cyaebHyto OLWMBKY
coBepwaiMmmeHHo bonee npodeccrmoHasbHble
CyAbV, HO B JanbHeNleM, B pe3ynbTaTte OLEHKM
KauyecTBEHHOCTW CyebHbIX pelleHuid BbIeCTos-
WMMWN CYAEOHBIMM UHCTAHUMSAMM, pelleHre npu-
HUMAIM UMEHHO CyAbM, UMEBLLME BONbLINI CTaX
paboTbl, TO ecTb GOPMa/NbHO UMEBLLME TaK¥Ke

npexHo NPodeccMoHaNbHYIO YCTAaHOBKY Ha He-
BblHECEHME OnpaBAaTeNbHbIX NMPUTOBOPOB.

B pesynbrate owwnbouyHble cyaebHble pele-
HWUA C TOYKM 3PEHUAJENCTBYHOLLMXMApPaMeTPOB
HOBOrO Yro/IOBHOIO NPOLLECCyalbHOrO 3aKOHOAa-
TeNbCTBA M O6LLEN ero KOHUENTYabHOW Hamnpas-
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JIEHHOCTW MpPU3HaBa/UCb NPaBU/IbHLIMKW, @ BEPHbIE MO COAEPHKATeNbHON CyTU cyaebHol AeaTenbHo-
CTW MO OCYLLECTB/IEHMIO NPABOCYANA PeLleHUANPU3HaABaINCb HEBEPHbBIMM M NOABEPraucb OTMEHe.
CywecTBoBaHMe cGOPMMPOBABLLENCA YCTAHOBKM B NOBEAEHYECKUX MO3ULMAX CyAeil NPUBOAMUT K TOMY,
YTO CyAbM NPU BO3HUKHOBEHUM B MPAKTUYECKON WM MbICIMMOW AENCTBUTENIbHOCTU KaKOW-TO HOBOM
334,341 HEKOTOpPOE Bpems NPOAO/IKAOT AeMCTBOBaTb B NapamMeTpax CyL,eCcTBOBaBLIEN YCTaHOBKM, KO-
TOpasa MHOrAa NoAasAsaeT CNoCOBHOCTb YBUAETb NOABAEHNE HOBOWM 3a43a4u, NMPUHATb €e Kak noanexa-
L0 PeLUEHMI0 KAKUM-TO APYrMM cnocobamu 1, HaKoHeL,, NPaBWUIbHO PeWwnTb. YCTaHOBKa MOXKeET bbITb
CTaTMYHOM, HErMBKOM, U TOraa NepecTpoika Ha HOBOE pelleHne HeBO3MOXKHA. OBbIYHO BbIAENAOT TPU
BUAA NOBEAEHYECKMX TUMOB, KOTOPbIe BAUAIOT HA NpMHMMaeMoe pelleHue. MNepBasarpynna Boobuie He
3aMeyvyaeTMoCTaB/eHHYI0 33434y M peLlaeT ee Nno cTapomy obpasuy. Jpyrasa rpynna, o6HapyX1BHOBYO
3a4a4y, NPobAEMHYIO CUTYaUMIO, He MbITAeTCs, OA4HAKO, ee pelnTb. ToNbKOTPeTbArpynna NpMHUMaeT
HOBYI0 33434y Kak NoAfexKallyto pelleHunto npeLllaeT ee, HO 1 3TO HbIBAeT He BCeraa yCnelHbIM.

WTaK, 418 Toro 4tobbl BCE 3T MOMEHTbI HE OKasbiBan Bbl CUIbHOTO HEFAaTUBHOIO BAUAHMA HA 40-
H6POKaYeCTBEHHOCTb OTNPABAEHUS NPABOCYAMA, HEOBXOAMMO HaCTOATE/IbHO3aHMMATLCA BONPOCaMM
bopmunpoBaHMA eanHO0bPa3HOrONPUMEHEHUS 3aKOHOB, @ 3TO BO3MOKHO TOJ/IbKO B pe3y/ibTaTe BO3-
06HOBNEHMA KPOMOTIMBOrOTPYAA MO PasbACHEHMIO OCHOBHbIX MNO3MLMI NPOLECCYaNbHOro 3aKoOHOAa-
TenbCTBa.
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YK 343.352
H. C. TOMAEBA!
'Kacnuiickunii obwecTtBeHHbIi YHUBEpCUTeT,
Pecnybnuka KasaxcraH, r. Aamatbl

®OPMUPOBAHUE COBPEMEHHOIO AHTUKOPPYINMUUOHHOIO
3AKOHOAATENbCTBA PECNYB/IMKUN KASAXCTAH

AHHOTauuA

Bo Bce nepuoapbl cBoero passuTna KasaxcTtaH Ben u He npekpawan 6opbby ¢ Koppynumei. OHa
HOCM/1a Pa3Hbli XapaKTep B 3aBMCMMOCTM OT POPMbl OOLLECTBEHHbIX OTHOLWEHMN. KoMMAEKCHbIN
noaxos, KO BCeM OCODBEHHOCTAM KOPPYMNUMOHHbIX MPaBOHAPYLIEHWNA B KOHKPETHbLIN UCTOPUYECKU
3HAYMMbIN NEPUOL PaA3BUTUA CTPaHbl NO3BOAAET GOPMMPOBATL U YKPENIATL 06LLEroCyAapCTBEHHYIO
NOJINTUKY NPOTUBOAENCTBMA KOPPYNLMU, CBOEBPEMEHHO BHOCUTb B HEE HAA/1EXKALLYH0 KOPPEKTUPOB-
KY W OCYLLECTBAATb AEeACTBEHHbIN KOHTPOb 33 NPOLECCOM U pe3y/ibTaTaMM ee peanm3aumm.

AHTUKOPPYNLMOHHAA NOAUTUKA Pecnybankm KasaxctaH oTpaykeHa B page AOKYMEHTOB obLerocy-
OAPCTBEHHOIO M MEXAYHAPOAHOIO YPOBHA, CPean KOTOPbIX Hanbonee 3HaUMMbIMU ABAAIOTCA AHTU-
KOPPYNLUMOHHbIE NPOTrPamMMbl, AHTUKOPPYMNLMOHHAA CTpaTerua, 3akoHbl 0 6opbbe ¢ Koppynuuen u
yKa3sbl MNpe3ngeHTa Pecnybankm KasaxcTtaH, aHTMKOPPYNLMOHHbIE HOPMbl B OTPAC/IEBOM 3aKOHOAA-
TENbCTBE, MEXKAYHAPOAHble cornaweHus (4oroBopbl) 06 oKasaHMM NPaBOBOW NMOMOLLM B OCYLLECTB/Ie-
HUM B6opbbbl C KOppynumnen.

KnioueBble cnoBa: Koppynuma, npecTynHoe coobLectso, NPecTynHaa opraHmM3auma, AOKHOCT-
HO€ INL, rOCYAaPCTBEHHbIM CAYKaLLNM, TPAaHCHALMOHAbHOE NpecTynHoe coobLecTso.

H. C. Tomaesa’
!Kacnuii KoFamablK, yHUBEPCUTETI,
KasakcraH Pecny6aukacbl, Anmarbl K.

KP CbIBAMNAC XXEMKOP/IbIKKA KAPCbl 3AHHAMACBIH KANBINTACTbIPY

AHpaTtna

©3 gamyblHbIH b6ap/blK KeseHiHae KasakcTaH cbibaliiac XeMKOpP/bIKKa KapcCbl KYPECTi »Kyprisin,
TOKTaTKaH *KOK. On KofamablK KaTblHAcTapAblH TypiHe 6GannaHbICTbl 9p TypAai cunatka ue. En
OaMYybIHbIH, HAKTbl TAPUXM MaHbI34bl Ke3eHiHAeri cbibainac XeMKOopP/bIK KYKbIK Oy3yLblibIKTapablH,
6ap/blk epeKLenikTepiHe KeweHai Ke3Kapac cbibaiiiac *KeMKOP/IbIKKa Kapcbl iC-KMMbIAAbIH Xaanbl
MEeM/IEKETTIK CanacaTblH KaNbINTACTbIPyfa *KOHE HbIFANTYFa, OFAH YaKTbl/bl TUICTi Ty3eTynep eHrisyre
YKOHe OHbl iCKe acblpy Npoueci MeH HaTUXenepiHe napmeHAai 6akblnayabl *Ky3ere acblpyra MyMKiHAIK
bepeai.

KasakcTtaH PecnybMKacbIHbIH Cbibaliiac XXeMKOP/IbIKKa KapCbl CasacaTbl ¥Ka/ifbl MEMIEKETTIK KaHe
XanblKapanblkaeHrenaeribipkatapKyKaTrapaaKepceTisireH, onapaplHiwiHae cbibannackeMKop/bIKKa
Kapcbl bargapaamanap, cbibaiiiac XXeMKOpP/bIKKa Kapcbl CTpaTerua, cbibannac *KemKopabliKKa Kapcbl
Kypec Typanbl 3aHaap *KoHe KasakctaH PecnybaunKkacel [Npe3naeHTiHiH *KapablKTapbl, Canasnblk,
3aHHamagarbl cbibanac XeMKOpP/bIKKa Kapcbl HopManap, cbibainac KemMKop/blIKKa Kapcbl KypecTi
Xy3ere acbipyaa KYKbIKTbIK KOMEK KepceTy Typanbl Xa/iblKapasblK Kenicimaep (LwapTrap) HeFyp/ibiMm
MaHbI3abl 601bIN Tabblnaabl.

TyniHai ce3pep: NapakopP/bIK XEMKOP/IbIK, KbIJIMbICTbIK KOFaMAACTbIK, KbIJIMbICTbIK YMbIM, naya-
3bIMAbl a4aM, MEMIEKETTIK KbI3METLLI, TPAHCYNTTbIK KbI/IMbICTbIK KOFaMAacCTblK.
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FORMATION OF MODERN ANTI-CORRUPTI
ON LEGISLATION REPUBLIC OF KAZAKHSTAN

Annotation

In all periods of its development, Kazakhstan led and did not stop the fight against corruption. She
wore a different character depending on the form of social relations. An integrated approach to all
features of corruption offenses in a specific historically significant period of a country's development
allows us to formulate and strengthen a nationwide anti-corruption policy, promptly make appropriate
adjustments to it and exercise effective control over the process and the results of its implementa-
tion.

The anti-corruption policy of the Republic of Kazakhstan is reflected in a number of national and
international documents, among which the most significant are anti-corruption programs, anti-corrup-
tion strategy, anti-corruption laws and decrees of the President of the Republic of Kazakhstan, anti-
corruption norms in industry legislation, international agreements (treaties) on legal assistance in the

fight against corruption.

Keywords: corruption, criminal community, criminal organization, official, civil servant, transnation-

al criminal community.

BnepBble TEPMUH «KOPPYMNLMOHHbIE NpPaBo-
HapyLLleHUs» BblN BKAOYEH B YrONIOBHbIW KOZEKC
Pecnybaunkn KasaxctaH, npuHaTbin 3 nions 2014
roga. B coepemeHHbIx ycnosusax, ¢ 1 aHBapa 2015
roga, B CTpaHe AeNCTBYeT HOBbIN YTON0OBHbIN KO-
Aekc Pecnybnvku KasaxcTaH, B KOTOpPOM npeay-
cmoTpeHa hasa 15 «KoppynuMoHHbIE N UHble
Yro/I0BHble NPaBOHapYLIEHNA NPOTUB MHTEPECOB
rocygapcTBeHHOM CAy»Kbbl U rocyAapCTBEHHOIO
ynpasneHua» [1]. CTOUT OTMETUTb, YTO STUM npa-
BOBbIM aKTOM BMepBble B UCTOPMM KasaxcTaHa B
cdepy 060poTa YroI0BHOIO 3aKOHA Obl BKAKOYEH
TEPMUH KKOPPYMLUSA» U ero NponssoaHble. Kop-
pynuua — noHsTUe cobupaTtenbHoe U UMeeT OTHO-
WeHWe He TO/IbKO K YroJI0BHO HaKasyembiM npa-
BOHapylueHuaM. Opuamyeckas OTBETCTBEHHOCTb
33 KOPPYMNLUUOHHbIE MPaBOHapyLIEHUA NPeayCcMOo-
TpeHa B AUCUMNAMHAPHOM, aAMWHUCTPATUBHO-
NpPaBOBOM U Yro/IOBHO-NPaBOBOM MOPALKE.

Hawe rocygapcTBo BO Bce Nepuoabl CBOEro
Pa3BUTUA OCYLLECTBAAIO M OCYLLECTBASET bOpbOY
C Koppynuuen. AHTUKOPPYMLMOHHAA NOJNTMKA
Pecnybnukm KasaxctaH oTpakeHa B page AOKY-
MEHTOB 06LEerocyaapCTBEHHOIO U MeXAyHaposa-
HOro YPOBHSA, Cpean KOTOpbIX Hanbosiee 3HaYu-
MbIMW ABAAKOTCA aHTUKOPPYNLMOHHbIE NpOorpam-
Mbl, QAHTUKOPPYMNUMOHHAA CTpaTernaA, 3aKOHbl O
b6opbbe ¢ Koppynumen n yKasbl MpesnaeHTa Pe-
cnybanKkn KasaxctaH, aHTUKOPPYMNUMOHHbIE HOP-
Mbl B OTPACNEBOM 3aKOHOAATE/IbCTBE, MEMKAYHa-
poAHble cornaweHuns (morosopbl) 06 oKasaHuuU
NpaBoOBOM MOMOLLM B OCYyLLECTBAEHUM 60pbObI C

Koppynumen.

AHTUKOPPYNLMOHHbIE Nporpammbl Pecny6am-
Kn KasaxctaH — 370 JOKYMEHTbI LONTOBPEMEHHO-
ro AencTBmA, B KOTOPbIX YKa3blBAOTCA OCHOBAHMA
(MM NPUYMHDBI) ANA UX NPUHATUA, LEenu, 3a4adu,
NPUHLMNbI, 3Tanbl peann3aumm, KOHKpeTHble cno-
cobbl pelleHuna 3a4a4, OXKMAAaeMble pe3ynbTaThbl.

Ha Bcem npoTAXeHUn pa3BUTUA CyBEPEHHOro
rocygapcrea B Pecnybnvke KasaxctaH 6biav npu-
HATbI U PeaNM30BaHbI C/ieAyroLMe NPOrpaMmbl:

- TocymapctBeHHaa nporpamma 6opbbbl €
Koppynuuen Ha 1999-2000 roabl - yTBEPXKAEHA
Ykazom lMpe3ngeHTta Pecnybankm KasaxctaH ot 7
nekabps 1998 roga. 3Ta nporpamma HOCK/1a KOM-
MAEKCHbIMA XapaKTep WM ABNAAMACb COCTAaBHOM Ya-
CTbO CUCTEMbI TOCYAAPCTBEHHbIX MEP MO OPraHu-
3aUMM NPOTUBOLENCTBMA NPECTYNHOCTU N KOTMbI-
BaHMA» KannTasia, HAXXUTOro NPeCTynHbIM nNyTem,
1 Bblna HanpaB/ieHa Ha HeZoMyLWeHWe ero nera-
nAmsaumm. OcHoBHaa 3agaya locyaapcTBEHHOM
nporpamMmmbl 3akato4danacb B npuaaHun bopbbe
C Koppynuuen obLierocyaapcTBEHHOIO XapakTe-
pa, obecneyeHMM KOMMIEKCHONO peLleHna npo-
61em, NOPOXKAAOLWMX U COMPOBOXKAAIOLLUX KOP-
Pynuuio, BCKPbITUM ee MOAJUHHbBIX COLMaNbHO-
3KOHOMMYECKMX KOPHEWN, nponaraHge 3aKoHOo-
nocaywHoro obpasa *KM3HU U HECOBMECTUMOCTH
ABNEHWNI KOPPYNLUM C NOCTYNATAMMU AEMOKPATU-
YeCKOro 1 NPaBOBOro rocyfapcTBa;

- Mporpamma aencreuii MpasuTtenbcTea Pecny-
6nMKKM  KasaxcTtaH Mo peannsauuu coumasibHo-
3KOHOMMYECKMX M PUHAHCOBbLIX Mep MPOTUBO-
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OEeNCTBMA KOPPYNLUMKY - yTBEPKAEHA NOCTAHOB/e-
Huem MpaButenoctea Pecnybamkn KasaxctaH ot
20 ntona 1999 roga, B paMKax KOTOPOW B 3aKOHO-
0aTenbcTBo OblnM BHECEHbI U3MEHEHUSA, Hanpas-
NleHHble Ha nocfiefoBaTesibHOE CyXKeHue cde-
pbl HAIMYHOTO AEHEXHOro obpalleHua B YacT-
HOM OM3HECe M CHUMKEHWA CTOMMOCTU 3SHepre-
TUKK, 0bOpyaOBaHMA, NPUMEHAEMOrO B U NpwU
OCYLLECTBNEHUM MNAATEXEN C MCNONb30BaHMEM
NAaTeXKHbIX KapTOYeK, a TaKKe n3meHeHus B 3a-
KOH «O Hasiorax v Apyrux naaTexax B 6roaxKeT»,
npeaycmaTpmBatoLLme BO3MOXKHOCTb Nogavn ae-
Knapauuin n ceefeHuii 0 oxo4ax U MMyLLEecTBa
Ha 9N1EKTPOHHbIX HOCUTENAX B LeNax noaaepia-
HWA nNpoLecca BHeAPEHUA COBPeMEeHHbIX Gopm
OTYETHOCTU W 3/IEKTPOHHbLIX CPEACTB pacyeTa,
a TaKXe HanpaB/ieHHble Ha obecneyeHue pea-
IM3aumMmn npaB COBCTBEHHMKOB M aKLMOHEPOB,
YCTAaHOBJIEHNE MPO3PAYHOCTU OeATeNnbHOCTH
opraHusaumi;

- Mporpamma 6opbbbl ¢ NPecTynHOCTbO B Pe-
cnybnuke KasaxctaH Ha 2000-2002 roabl (B Hel
npeaycMOTPeH CaMOCTOATENbHbIV pa3aen «bopb-
6a C 3KOHOMMYECKOW NPECTYNHOCTbIO U KOPPYM-
umen») — yTeepxaeHa noctaHosneHnem Mpasu-
TenbctBa Pecnyb6anku KasaxctaH oT 31 okTA6ps
2000 roga. B cooTBeTCTBMM C MPOrpammon Kypc
60pbbbl C 3KOHOMMYECKOW MPECTYNHOCTbIO W
KoppynLumMei HanpaB/ieH Ha COBEPLIEHCTBOBaHME
NpaBOBOro peryiMpoBaHNA 3KOHOMMUYECKUX OT-
HOLUEeHWI, yCuneHne Hag3opa 3a WUCMONHEHMEM
3aKOHOAATE/NbHbIX aKTOB B cdhepe 3KOHOMMKM, a
TaK)Xe HaJIoroBOro 3aKoHOZATE/bCTBA C LE/blo
CY)XEHMA MOoYBbl SKOHOMMYECKON MPECTYNHOCTM
N KOppynuuu, MNOBbIWEHWE Pe3ynbTaTUBHOCTHU
paboTbl MPABOOXPAHUTENbHbLIX OPraHoB B Mpe-
CeYEeHUU W paccnefoBaHUM KOPPYMNUUOHHBIX U
MHbIX NpecTynieHnin B cdepe 3KOHOMMUYECKOWN
[eATeNbHOCTH, NpuBaeYeHne K bopbbe ¢ IKOHO-
MWYECKOM NPEecTYMHOCTbIO N KOPPYNUMEN NHCTU-
TYTOB FparkAaHCKoro obuiecTtsa, npeanpuHUMa-
TE/IbCKMX KPYroB, HE3aBUCUMbIX CPeaCcTB Macco-
BOWM MHOpMaLLNK;

- TlocypapctBeHHasa nporpamma 6opbbbl €
Koppynuuel Ha 2001-2005 roabl — yTBEpXKAEHA
YKasom lMNpesngeHta Pecnybamnkm KasaxctaH ot 5
AHBaps 2001 roga. YkasaHHaA Mporpamma 6bina
HanpasneHa Ha peanusaunto CTpaTtermm passu-
Tna KasaxcraHa go 2030 roga, 3akoHa Pecny6aum-
Ku KasaxctaH "O 6opbbe ¢ Koppynuuen" n Ctpa-
TerMm HaumMoHanbHOM 6e3onacHocTM Pecnybavkm
KasaxctaH go 2005 roga. d1a lMporpamma, asna-
Jlacb NOTUYECKMM NPOAO/IKEHNEM NpeablayLLen,
npegycmatpuBasia  MeponpuATUA, Hanpas/eH-
Hble, B MepBYO o4yepeapb, Ha Aa/ibHellee NoBbl-
weHne aPpdeKTUBHOCTU BbIAABNEHMA U YCTPAHEHUA

YCNIOBUI, MOPOXKAAOLWMX KOppynuuio, npexae
BCEro, B SKOHOMMYecKol coepe.

- TocypgapctBeHHasa nporpamma 60opbbbl €
Koppynumen Ha 2006-2010 roapl — yTBEPKAEHA
YKasom [pesngeHta Pecnybamkmn KasaxctaH ot
23 pekabps 2005 roga. Mporpamma 6bina Ha-
npasneHa Ha peanusaumto CTpaternn passuTuA
KasaxctaHa go 2030 roga, 3akoHa Pecny6amku
KasaxcTtaH ot 2 utons 1998 roga "O 60opbbe ¢ Kop-
pynuueir", MocnaHua MNpesngeHta Pecnybnuvkn
KasaxctaH ot 18 ¢peBpana 2005 roga "KasaxctaH
Ha MyTM YCKOPEHHOW 3KOHOMWYECKOM, coumanb-
HOM WM MOAUTMYECKON MOAEPHM3aUMKM", NYHKTa
10.25. MnaHa meponpuAatMii No peanunsaumm Mpo-
rpammsl MpasBuTtenbctea Pecnyb6amnkm KasaxctaH
Ha 2003-2006 rogbl, yTBEPKAEHHOrO MOCTAHOB-
nexHvem MpasuTtenbctBa Pecnybnnkmn KasaxcraH
oT 5 ceHTbpAa 2003 roga N 903. B uenax cbanaH-
CWUPOBAHHOCTU TPYA0BbIX, PMHAHCOBBIX PECYPCOB
M UCKAOYEHUA AyO6AMPOBaHMA MEpPONpPUATUIA
AaHHaa lMporpamma 6blna CKOOPAMHUPOBAHA C
nporpammamu " OCHOBHble HamnpaBAeHWUA 3KO-
HOMWYECKOM NONUTUKN N OPraHU3aLLNOHHbBIX Mep
Mo COKPALLEHMIO Pa3MepPOoB TEHEBOM IKOHOMMUKM
B Pecnybnmke KasaxctaH Ha 2005-2010 rogbl" n "
Bopbba ¢ npaBoHapyweHMAMM B chepe SKOHOMMU-
Ku B Pecnybnumke KasaxctaH Ha 2005-2007 roabi".
Mporpamma 6asmpoBanacb Ha BbINOJHEHUN Cre-
Ayrowmnx  QYHKUMOHANbHBIX MPUHLKUMNOB: KOM-
NJEKCHOCTU, CUCTEMHOCTU, MPEeeMCTBEHHOCTH,
peannsyemocTn 1 afipecHOCTH, AeACTBEHHOCTU U
pe3ynbTaTMBHOCTY;

- OTpacneBasa nporpamma Mo NpoTUBOAEMN-
CTBUIO Koppynumu B Pecnybivke KasaxctaH Ha
2011-2015 roabl — yTBepxKaeHa lNocTaHOBAEHU-
em lMpasuTenbctBa Pecnybamkn Kasaxcran ot 31
mapTa 2011 roaa. 9Ta nporpamma bbina paspabo-
TaHa 4NA peleHua 334341 No NPOAOJIKEHUIO aK-
TMBHOW MOJIMTUKN MPOTUBOAENCTBMA KOPPYNummn
N B LLeNAX BbIpabOTKM KOMMEKCA B3aMMOCBA3AH-
HbIX Mep, HanpaB/eHHbIX Ha NPOTUBOAENCTBMUE
KOppYnLMn, KOTOopble ByayT peannsoBaHbl KaK ro-
CY[,apCTBEHHBIMW OPraHamM, TaK 1 FPaXKgaHCKUM
06LLEeCTBOM, A TaK¥Ke /1A AOCTUNKEHUA OCHOBHbIX
ueneit CtpaTerMyeckoro nnaHa passutua Pecny-
6nnKm KasaxctaH go 2020 roga, yTBEp»KAEHHOTO
YKasom lMpesnaeHTta Pecnyb6amnkm KasaxctaH ot 1
¢despana 2010 roga Ne 922.

N3 aHanu3a BUAHO, YTO Kaxkgaa U3 3TUX Npo-
rPamm COLEPMKUT KOMMAEKCbl Mep, peanm3auus
KOTOPbIX HalueneHa Ha OKas3aHue peLlatoLLero
BO34EMCTBMA Ha MPOLLeCChbl, ECIM HE MUCKOpeHe-
HWA B LLe/IOM, TO 3HAaYUTE/IbHOTO CHUXKEHWUA BUA0B
M 06bEMOB KOpPPYNLUMU, BANAHUA NOCAeAHEN Ha
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noctynaTte/sibHoe pa3BUTUE SKOHOMMKMN CTPaHbI.

Bnepsbie B uctopumn KasaxcraHa 8 2014 roay
OblN NPUHAT CTPATErMUYECKUN LOKYMEHT:

- AHTUKOppPYNUMOHHas cTpaTerna Pecnybau-
Kn KazaxctaH Ha 2015-2025 roabl — yTBEpPXKAEHA
YKasom lpesngeHta Pecnybnmkn KasaxctaH ot
26 nekabps 2014 roga [2].

Monutnyeckas ctpaTerva, Kak M3BECTHO, - 3TO
[OO/ITOBPEMEHHAA, PacciMTaHHAA Ha MepcrneKkTu-
BY OCHOBA MOJIUTUKMK, MONUTUYECKUX OEUCTBUN,
akumin. Ctpaterma npuaaet NoanTUKe coumaib-
HYIO HanpaB/lIEHHOCTb, YCTOMYMBOCTb, MOBbIWAET
ee apdekTnBHOCTL. CTpaTerna B NOANTUKe paspa-
6aTblBaeTCA 411 PeLleHna NepcrnekTUBHbIX 3a4ay
06LLLEeCTBEHHOM KM3HMU, BbISBIAET HEODXOANMbIE,
rMyOUHHbIE TEHAEHLMM Pa3BUTUA, OTKPbIBaeT
npoctop, dopmupyet GyHAAMEHTaNbHbIE COLM-
anbHble uenu [3, c.346].

Takum obpasom, AHTUKOPPYMLMOHHAA CTpa-
Termna Pecny6avKkn KasaxcTaH — 3To aKT foarospe-
MEHHOro AeNCTBUA, onpeaenstomnin Hanbonee
3HauYMMble Npobnembl, NyTU UX peLleHus, Lenb
W 3aga4u, oxugaemble pesynbratbl [4, c.54]. OH
3HAYMTENbHO LWKMpPe NO CBOMM LLeNAM U 334a4am,
Yyem NPorpaMmbl, yKa3aHHble BbiLle.

OcHoBHOW uUenbto CTpaternun BbICTynaeT no-
BblleHne 3GPeKTUBHOCTU AaHTUKOPPYMNLMOHHOM
NOJINTUKM rOCyAapcTBa, BOBNEYEHME B aHTUKOP-
pYNuUMOHHOE ABUXKEHMe Bcero obuiectsa nytem
co3gaHusa atmocdepbl «KHYNEeBOW» TEPNUMOCTHU K
NoBbIM NPOABNEHUAM KOPPYNLMU U CHUNKEHUNE B
KazaxctaHe ypoBHA Koppynuuu.

JocTtukeHne uenu npegnosiaraeT Haaunyume
onpegenieHHbIX UHAMKATOPOB. MHANKATOPbLI — 3TO
nokKasaTtesiv UM OPUEHTUPbI ONpeaeneHna Koau-
YeCTBEHHbIX M KaueCTBEHHbIX XapaKTePUCTUK Ha-
61104,2aEMOT0 ABNEHUA UK NpoLecca.

B KauecTtBe LeneBbix MHAMKaTopoB B CTpaTe-
TMW YCTaHaB/IMBAOTCA:

- Ka4ecTBO roCyAapCTBEHHbIX YCAYT;

- poBepue 06LLECTBA MHCTUTYTaM rocyaap-
CTBEHHOM BNacTy;

- YpOBEHb NPaBOBOM KyNbTypbl HAaceeHus;

- MOBbIWEHWEe aBTOPUTETA CTPaHbI B MEXAyHa-
pPOAHOM coobLLecTBe U yaydlleHNe COOTBETCTBY-
IOLLMX MEXAYHaPOAHbIX PENTUHIOB, B TOM YMCae
pevitvHra KasaxctaHa B WMHAeKce BoCNpuUATUA
Koppynuun (MBK) B Transparency International.
JocTukeHne nocTaBNeHHOM Lenu npegnoniaraet
pelleHne cUcTeMbl B3aMMOCBA3AHHbIX MeXKy COo-
6oW 3aaau.

3apavamu CtpaTermmn ABNAOTCA:

1) npoTtuBoaelicTBue Koppynuuu B cohepe
rocy4apCTBEHHOM CNyKObI;

2) BHeApeHWEe WHCTUTYTa ObLLECTBEHHOTO
KOHTpONSA;

3) npoTuBoAeiNcTBME KOPPYMLMWU B KBA3UTO-
CYAapPCTBEHHOM M YAaCTHOM CEKTOPE;

4) npeaynpexaeHue Koppynuumn B cyaax u
NpPaBOOXPaHMUTENbHbIX OpraHax;

5) dopmmpoBaHMe YPOBHA aHTUKOPPYMLLMOH-
HOM KyNbTypbl;

6) pasBuTME MEXKAYHAPOAHOrO COTPYAHUYe-
CTBa MO BOMPOCAM MPOTUBOLENCTBUA KOPPYM-
umn.

B cTpaterun chopmynnposaHbl npobnembl,
Tpebylowue peweHus.

K npobnemam oTHeceHb!:

- HepoCTaToyHana 3PpPeKTUBHOCTb onpesene-
HUS YU MUHMMANU3aLMU KOPPYNLMOHHBIX PUCKOB
B MexaHM3Me TroCyAapCTBEHHO-MPABOBOro pery-
JIMPOBaHUS;

- HeOCTaToOYHAA NPO3PAYHOCTb MpPU MPUHA-
TUW pelleHui, 3aTparneatowmx Hambonee BarK-
Hble BOMPOCbI OOLLECTBEHHON KU3HU;

- OTCYTCTBME HAZNENKALLEro TrparkKAaHCKOro
KOHTPO/IA U yyeTa obLWwecTBEHHOrO MHEHMWA B Aes-
TENbHOCTM rOCYAapPCTBEHHOIO annapaTa;

- HELOCTAaTOYHOE MCMO/Ib30BaHWeE NoTeHLMana
aHTUKOPPYNLMOHHOIO 3aKoHoaTenbcTBa PK;

- HeAOCTAaTOK CUCTEMHOCTU B MPOdUNAKTUKE
Koppynuuu;

- HeAoCTaTOYHOCTb PAaboTbl MO MOBbILEHUIO
YPOBHS NPaBOBOM Ky/AbTypbl M MPABOBOro Mpo-
CBELLEHMA rpaXkaaH.

B KauecTBe OCHOBHbIX paKTOpPOB, cnocobcTBy-
FOLLMX KOPPYMLMOHHBIM NPOABAEHWUAM, Ha3BaHbI
cnepyoume:

- HECOBEPLUEHCTBO OTPAC/IEBbIX 3aKOHOB;

- He4,0CTAaTOUYHAA NPO3PAYHOCTb FOCYAAPCTBEH-
HOrO U KOPMOPATUBHOTIO YNPABAEHUSA;

- COXpaHeHWe KOppPYMLUMOHHbIX PUCKOB, CBA-
3aHHbIX C NPAMbIM KOHTAaKTOM LONKHOCTHbIX /UL
C Hace/NeHMeM MPU OKA3aHWUWM FOCYAaPCTBEHHbIX
yenyr;

- HU3KWUI YPOBEHb MPABOBOM Ky/bTypbl Hace-
NeHus;

- OTCYTCTBME KOMMIEKCHOM U LeneHanpaBneH-
HoM MHOPMaLMOHHON paboTbl No bopmMpoBa-
HUIO AHTUKOPPYNUMOHHOW MOLENU NOBeAEHUA
rpaskgaH v obLecTBeHHOM aTmocdepbl Henpus-
WA KOppynuuu;

- HeZOCTATOUHbIV YPOBEHb ONaaTbl TpyAa CO-
LUMaNbHbIX KAaTeropui rocyaapCTBEHHbIX CAyrKa-
WMX M COLMANbHbBIX FAaPaHTUIM HA rocyaapCcTBEH-
HoM cny»be.

K 3akoHam Pecnyb6inku KasaxctaH o 6opbbe ¢
KOppYMLMel Kak NPaBOBbIM aKTaM, COAEPMKALLMM
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B cebe npepnucaHMA No BCeM OTPac/aAM MNpasa
no BOMpOCam MNPaBOBOM OTBETCTBEHHOCTU 3a
KOPPYMNLUMOHHbIE MPaBOHAPYyLWeEHUA, MOXHO OT-
HecTu cnegytowme:

- O bopbbe c Koppynunen —3akoH Pecnybankm
KasaxcTaH oT 2 utona 1998 roga (N2267-1KP3);

- O rocyaapcTBeHHOM cnyxbe - 3akoH Pecny-
611Kkun KasaxctaH ot 23 nionsa 1999 roga (Ne453-1
KP3);

- O BHECEHMW U3MEHEHUM WU OONONHEHWUN B
HeKoTopble 3aKOHoAaTe/IbHble aKTbl Pecnyb6anku
KaszaxcTtaH, no Bonpocam rocyapCTBEHHOMN CNY K-
6bl M 60pbObI C KOppynuMen — 3akoH Pecnybamku
KasaxcTtaH ot 29 gekabps 2010 roaa;

- O BHECEHMW U3MEHEHUM WU OONONHEHWN B
3aKkoH Pecnyb6amkn KasaxctaH «O HOPMATUMBHbIX
NpaBOBbIX aKTax MO BOMNpPOCam NpoBeAeHUA Hayu-
HOM aHTUKOPPYMNLMOHHON 3KCMEepTU3bI» - 3aKOH
Pecnybnukn KasaxctaH ot 14 oktabps 2009 roaa;

- 06 obpasoBaHMM — 3aKoH Pecnybnukn Ka-
3axcTaH ot 27 nona 2007 roga (Ne 319-111 3PK).

K 3aKoHam 6/1M3K0 NPUMbIKAtOT YKasbl MNpesu-
AeHTa PK, Takue Kak:

- O mepax no ycuneHuto 60pbbbl € OpraHn3o-
BaHHbIMM GOpPMaMM NPECTYNHOCTU U Koppynuu-
el — YKas NpesngeHTta Pecnyb6amnkm KasaxcrtaH ot
17 mapta 1992 roga;

- O pONONHUTENbHbIX Mepax Mo YCUAEHUIO
60pbbbI C MPECTYNHOCTBIO U KOppYNUMen n ganb-
HeWllweMy COBEpPLUEHCTBOBAHUIO MPaBOOXPaHU-
TeNbHON AeATenbHOCTU B Pecnybamke KasaxcTaH
— YKas Mpe3naeHTa Pecnyb6ankm KasaxctaH ot 22
anpena 2009 roga.

AHTUKOPPYNLMOHHbIE HOPMbl B OTPac/eBOM
3aKOHO4ATENbCTBE — 3TO pPa3meLLeHMe NPaBoBbIX
npeannucaHuini, UMeKLWMX aHTUKOPPYNLUOHHYIO
HanpPaBAeHHOCTb, B Pa3/IMYHbIX KOAMOULMPOBAH-
HbIX HOPMaTMBHbIX MPaBOBbIX aKTax. Henocpes-
CTBEHHOE OTHOLWIEHWE K aHTUMKOPPYMNLUUOHHOMY
OTpacneBOMy 3aKOHOAATENbCTBY MMELIOT C/ieayto-
LLMe KOAEKCbl, B HOpMax KOTOpbIX NpeaycmoTpe-
Ha topuaMYecKaa OTBETCTBEHHOCTb 3a Koppynuu-
OHHble NMPaBOHapyLleHnA:

- TparkaaHcKnit Kogeke Pecnybamnkm KasaxcTtaH
- NpUHAT 27 aekabps 1994 roaa;

- Kopekc 06 agMUHUCTPATMBHBIX NMpPaBOHapY-
lweHusax Pecnybamnku KasaxctaH — NpuUHAT 5 nions
2014 ropa (Ne235 -V - 3PK);

- YronoBHbIli KogeKc Pecnybimku KasaxctaH —
npuHAT 3 utona 2014 roaa (N2226-V);

- O Hanorax u apyrux 06a3aTeNbHbIX NaaTeXax
B 6roarkeT (Hanorosoi kogekc Pecnybamnkum Kasax-
CTaH) — NpuHAT 25 aekabpa 2017 roga Ne 120-VI.

B cucteme npasa ocoboe MecTo 3aHMMatoT

HopmaTtmBHble noctaHoBneHUA BepxoBHoro cyaa
Pecny6aunkum KasaxcTtaH.

HopmaTmBHble nocTtaHoBneHWA BepxoBHOro
Cy4a — 3TO COCTaBHaA 4acTb AENCTBYHOLWEro npa-
Ba Pecnybaunkm KasaxctaH. OCHOBHOe MX Ha3Ha-
YeHWe COCTOWUT B Jaye pa3bACHEHWN cyaam no
BonpocaM cyaebHol npakTnku. OHWM aBAAloTCA
00653aTe/IbHbIMK NPU NPUHATUN CYyJaMKU pelue-
HWIA NO pacCMaTpPMBAEMbIM UMW AeNAM.

K HopmaTMBHbIM nocCTaHOBNEHMAM Bepxos-
Horo cyaa Pecnybnukm KasaxctaH no Bonpocam
60pbbbI C KOppPYNUMen oTHOCATCS:

- O HeKoTOpbIX BOMpOcax KBaandurKkaumm npe-
CTynneHun B chepe aIKOHOMUYECKON AeATeENbHO-
ctn — 18 ntoHa 2004 roga, Ne 2;

- O NpakTUKe paccMOTPEHMA HEKOTOPbIX KOp-
PYNUMOHHBIX NPecTynaeHnn — ot 27 Hosbps 2015
roga Ne 8.

B AHTUKOpPpPYNUMOHHOM cTpaTernn Pecnybnu-
Ku KasaxctaH Ha 2015-2025 roapl (yTBEpXKAEHA
YKasom MpesnaeHTa Pecnyb6imnku KasaxctaH ot 26
nekabpa 2014 roaa) npeaycmoTpeH pasaen 4.6.
noad, HasBaHuMem «PasBUTUE MEXAYHAPOAHOTO
COTPYAHWYECTBa NO BOMPOCaM NPOTMBOAENCTBUA
Koppynumn». B pasgene ykasaHbl Hanbonee 3Ha-
YMmMble acnekTbl coTpygHuyectBa KasaxcTaHa ¢
OPYrMMKM CTpaHaMKM B KOHTEKCTe Lenel M 3ajay,
[0CTUIaemMbIX U peLlaemblX B NpoLecce COBMECT-
HoM 60pbObI C KOppyNUUEN.

K nprvoputeTHbIM 3afa4am mMeXAyHapoaHOro
COTPYAHWNYECTBA, COMIaCHO MOJIOKEHUAM [JaHHO-
ro pasgena CtpaTtermm, OTHOCATCA:

1) panbHelwee paclumpeHue u yrnybnexHue
TaKOro COTPYAHWNYECTBa;

2) ycoBeplUEeHCTBOBaHME AHTUKOPPYMLMOH-
HOM NoNNTMKM Ka3axcTaHa Ha OCHOBe B3aumogei-
ctBuA ¢ EBponenckmum Colo30m, MCMONb30BaHMA
3apyberKHOro onbiTa, HO C YY4ETOM Hallel cneuu-
GVKKM M HAaUMOHANbHOIO 3aKOHOAATe/IbCTBa;

3) nognucaHne Pecnybnunkoit KasaxcTaH co-
OTBETCTBYHOLLNX MEXAYHAPOAHbIX COrNaweHnn
M [OroBOPOB, HAaMpaB/ieHHbIX Ha obecnevyeHue
NPO3paYHOCTM AeATeNbHOCTM OQLIOPHbBIX KOM-
naHui, Yepes KOTOpble BbIBO3UTbCA 3a pybex U
NieranmsyeTcA Kanutana, B TOM YMC/e COMHUTE/b-
HOrO MPOUCXOXKAEHMUSA;

4) npoAonKeHMEe NPaKTUKM  MpPOBeAeHMs
MEKAYHAPOAHbIX aHTUKOPPYMLUMOHHBIX Mepo-
NPUATUI, y4aCcTMA B aBTOPUTETHbIX MEXAYHAPO4-
HbIX OpraHu3aumax;

5) coxpaHeHue 3a Pecnybaukoi KasaxcTaH
penyTauumn aBTOPUTETHOM AMANOroBON Naowan-
KM ans obcyKaeHma BonpocoB 60pbbbl ¢ TpaHC-
HaUMOHAaNbHOM Koppynuuen.
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Heobxoanmo nmeTb B BUAY, YTO A0 NPUHATUSA HAa3BAHHOW Bbille AHTUKOPPYNLMOHHONW CTpaTernmn
Pecnybnunka KasaxctaH y»ke 06/1a4ana 3HaUUTENIbHBIM OMbITOM MEXAYHAaPOAHON aHTUKOPPYNLLMOHHOM
OeATeNbHOCTY.

K aKTam MeXAyHapOAHOro XxapaKTepa, Y4aCTHMKOM KOTOpbIx ABasetca Pecnybamnka KasaxcTtaH,
OTHOCATCA:

- 3aKoH Pecny6aunkum KasaxctaH ot 4 mas 2008 roga «O patndukaumm KonseHummn OOH npoTtums Kop-
pynumm ot 31 oKTabpa 2003 roga»;

- [loroBop 0 nopsaake npebbiBaHMA U B3aMMOAENCTBUA COTPYAHUKOB NPABOOXPAHUTENbHBIX Opra-
HOB Ha TEPPUTOPUAX rOCYAaPCTB-y4acTHMKOB CHI — noanucaH u patnounumposaH Pecnybamkoi Kasax-
cTaH B utoHe 1999 roaa;

- 3aKoH Pecny6inku KasaxctaH ot 10 mapTa 2004 roga «O patudumkaumm KoHBEHLUU O NPaBOBOWA
MOMOLLM W NMPABOBbIX OTHOLIEHWUAX MO FPAXKAAHCKMM, CEMEMHBIM W YrONIOBHbIM AeflaM OT 7 OKTAbps
2022 roga».

CooTBeTCTBYHOLLME AOTOBOPbLI 06 OKa3aHUM NPaBOBOM NOMOLLM U NPABOBbIX OTHOLUEHWUAX MO rpaK-
AAHCKMM W YyroIOBHBIM AeNam noanucaHbl mexay Pecnybnmkor KasaxctaH M TakMMKM CTpaHaMM, Kak
MoHronua, WHama, Ucnamckas Pecnybnmka MakucTaH, KuTalickas HapogHas [lemokpaTtuyeckas Pe-
cnybnuka, TypeuKas Pecnybauvka n ap.

MNTaK, aHTUKOPPYNLMOHHAA MOJIMTUKA FOCYAAPCTBA — 3TO YacTb OOLLErocy1apCTBEHHON NONUTUKM.
OHa HOCUT KOMNNEKCHbIN XapaKTep M 3aTparMBaeT pa3Hble CTOPOHbI XKU3HU U AeATe/IbHOCTU CTPaHbI.

OcHoBHOM GOPMOI 3aKpenieHnA aHTUKOPPYNLMOHHOM NOANTUKM KasaxcTaHa ABNAIOTCA rocyaap-
CTBEHHbIE aKTbl: 3aKOHbI, YKa3bl MNpe3naeHTa PK, nporpammel, cTpaTterMm, mexayHapoaHble A0roBopbl
¢ yyactmem Pecnyb6amkmn KasaxctaH. MexayHapoaHana aeatenbHoCcTb Pecny6amkun KasaxctaH B coepe
60pbbbl C KOPPYNUMEN HanpaBieHa Ha KOHCONMAALMIO YCUIUIA PasHbIX CTPaH NO MPOTUBOAENCTBUIO
TPaHCHaALMOHaNbHON MPEeCTYMHOCTU. B CTpyKType TpaHCHaLMOHaAbHOW MPEecTYyMHOCTU 3HayuTesb-
HOe MeCTO 3aHMMAIOT KOPPYMNLMOHHbIE NPaBoHapyLleHus.

Mpw 3TOM, aHTUKOPPYMNUMOHHAA NOAUTUKA AOKHA MOCTOAHHO OOHOBAATHLCA, MOAEPHU3NPOBATbL-
CAA, Y4UTbIBaTb BCE U3MEHEHMA BHELUHErO M BHYTPEHHEro XxapaKTepa B 3KOHOMMUKE U pUHAHCaX, CoLM-
anbHoOM chepe, MeXAYHaPOAHbIX OTHOLEHUAX, NPaBe U T.4.

CnUCOK UCMNOJ/Ib30BaHHbIX UCTOYHUKOB:

1. YronoBHbIN KogeKc Pecnybamkmn KasaxctaH ot 3 utona 2014 roga Ne 226-V (c smeHeHuaAMN U
AOMONHEHUAMM NO cocToAHMIo Ha 19.01.2019 r.) // Begomoctun MapnameHTta Pecnybaunkum Ka-
3axcTaH. -2014. - Ne 13 (2662). - Cr. 83.

2. YkaspesmaeHTta Pecnybankm KasaxctaH ot 26 gekabps 2014 roga N2 986 «06 AHTUKOppYNLU-
OHHoOM cTpaTernun Pecnybaunkm KasaxctaH Ha 2015-2025 roabi» (c usmeHeHnamm ot 04.08.2018
r.) // KasaxcraHckas npasga ot 30 gekabpsa 2014 r. - Ne 254 (27875).

3. KasaxcTaHCKasa noauTo/IorMyeckan sHumknonegma. — Aamatol, 1998.

4.  AHTUKOppynuMoHHOe obpasoBaHMe: YuebHo-meToandeckoe nocobue / Toneybekosa b.X., by-
paHbaeBa C.P., HymaHbaeBa H.A., Xsegennase T.b. — Aamatbl: KasHMY nm.Abasn, 2015. — 227
C.
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KAAGCHKR {HBHAHGTHKM

A.T. BUOEHKO

OUEHOYHbLIE NOHATUA B TPAXAAHCKOM 3AKOHOAATE/IbCTBE

ONPEAENEHUE N NPU3HAKU OLLEHOYHbIX MOHATUM

lparkAaHCKOe 3aKOHOAATeNIbCTBO UCMONb3YeT HO/bLLIOE KOIMYECTBO NOHATUI. OA4HUM U3 HUX 3aKO-
HOAATENbCTBO AAET pa3BepHyTble onpeaeneHus, apyrne o603HauyeHbl TONbKO OAHUM TEPMUHOM; He-
KOTOpble HAaXOAATCA B COCTaBe MMMNEPATUBHbIX MPABWJI, UHbIE ABNAIOTCA 31EMEHTOM ANCMO3UTUBHbIX
HopM. ECTb NOHATMA BUAOBbLIE, POAOBbIE, eAMHUYHbIE U COBMpaTenbHble, C TOYHbIM UKW Heonpeae-
JIeHHbIM 06beMOM U T.4. MI3BECTHbIN Hay4YHbI MHTEpecC NpeacTaBaseT 0cobbl BUA, MOHATUIM, KOTOPbIe
Mbl UMEHYEM OLIEHOYHbIMU. K HUM NPUB/IEYEHO BHMMAHWE NPeACTaBUTENEN Pas3/INYHbIX OTpacaen
npaBoBOW HayKKn. Mogo6HO MHOTMM APYrMM TEPMUHONOTUYECKU CXOXKMUM MOHATUAM, UCMO/b3YEMbIM
B pa3HbIX OTpac/aAxX nNpaBa, HaNnpumep, 4OroBOpP, BUHA, HEOCTOPOXKHOCTb U T.A., U HECYLLMM OT/IMYHYIO
CMbIC/IOBYHO Harpysky, oTAe/ibHble 04MHaKOBO 3ByYalline OLEHOUYHbIE MOHATUA UMEIOT 3HaUYMTE/IbHbIE
ocobeHHocTH. K npumepy, ecam nNoHATME CNpaBesIMBOCTM B YrOJIOBHOM MpaBe CBA3aHO CO crpaBes-
JINBOCTbIO HaKa3aHM A, TO B rpayKAaHCKOM MnpaBe CnpaBea/IMBOCTb MMeeT bonee LWMPOKOoe 3HaYeHue,
TaK KaK OHa MPeMMYyLLLECTBEHHO Hale/ieHa Ha COBepLUEHME NPaBOMEPHbIX AelcTBUIA. MHoe coaepKa-
HUWe B rpak4aHCKOM M Yro/I0BHOM MNpaBe BK/AaAblBAaETCSA B NOHATUE «CYLLECTBEHHbIN Bpea» U T.A.

BblaeneHve TepMUHA KOLLEHOYHbINY B CNeuyanbHbli pa3psag HaydHbIX MOHATUI A8 NPABOBOM Hay-
KM SIBNSI€TCA HOBOM CTYMEeHbKOW B NMO3HAHWW NPaBOBOM AENCTBUTENbHOCTU. OTAENbHbIE OLEHOYHble
NoHATUA Bceraa bbinM NpegMeToM PacCMOTPEHUS LIUBUIMCTOB, HEKOTOPbIE U3 HUX B HAcToslLLee Bpe-
M#A BbI3bIBalOT 0COBEHHO NMpUCTasbHOE BHUMaHUe!. U, yale Bcero, MHTEPEC K UHAUBUAYAbHOMY He
oTpULUAET BCeobLLel NpUpoabl STUX NOHATUI, @ HAaNPOTMB, C OAHOW CTOPOHbI, 3UXKAETCA Ha NPU3HAHUK
3HAYEHUSA HEKOTOPbIX OOLIMX FPaXKAaHCKO-MPaBOBbIX NMPUHLMUIMOB, a C APYyroi, cnocobcTeyeT Npnbau-
YKEHUIO K yACHeHMIo Bceobuero. Tem He meHee, paboTbl, B KOTOPbIX Hbl COAEprKaiacb NOMNbITKA OCMbIC-
NieHnA obLein CyuHOCTU U 3HAYEHUS OLEHOUYHbIX MOHATUIA, OTCYTCTBYIOT. 1 OTHOLLY UCCNeA0BaHUA B
061acTh OUEHOYHbIX MOHATUIM K BbI30BaM BPEMEHMU, MOCKONbKY MX MHAA KayecTBEHHas couumasbHan
HaAMO/IHEHHOCTb 3acTaBAseT NPUHUUNUANBHO NO-MHOMY CMOTPETb Ha MHOTME C/NOXUBLUMECS NPaBo-
Bble ¢peHomeHbl. To, YTO HOpMa MpaBa He CNocobHa OTPa3nTb 0COBEHHOCTM KOHKPETHbIX CUTYyaLU,
6b1710 ACHO Bcerga. Ho B CcOLManNCTUYECKON NPaBOBOW cUCTEME YYeT UHAMBMAYANbHbIX 0COBEHHO-
CTell TOro UAM MHOTO Kasyca MPOM3BOAMJICA YCMOTPEHUEM CYAbW MAM APYroro npasBonpuUMeHuTens
B YKECTKMX pamKax, NpeanncaHHbIX NpaBoOBO HOPMOI. [JOCTaTOYHO onpeaeneHHO 3TOT Noaxonq, Bbl-
paxeH C.U.BUNbHAHCKMM, BBEALWMM B HayyHbli 060POT OLLEHOYHbIe NoHATMA. OH Nucan, YTo K Ta-
KOBbIM OTHOCATCS MOHATMA, KOTOpble AAOT CyAy BO3MOXHOCTb CBOBOAHOM OUEHKM GaKTOB M yyeTa
MHAMBUAYANbHbIX 0COBEHHOCTE KOHKPETHOTO C/lyYan Nnpu 06A3aTeIbHOM B TO }Ke BpemMsA NpumeHe-
HUM 3aKOHa (BblaeneHo mHon — A.[1.)% MpeueaeHT, Kak ABNEHUe, NexKallee 3a npeaenamm Hopma-
TUBHOIO PeryinpoBaHusa, He gonyckasaca. OUueHoYHble NOHATMA B 3aKOHOAATENbCTBE MCNO/b30Ba/INCh

1Cm.: Kynukoesa /1.A. 3aKoH unu cyaeiickoe ycmotpeHue//tOpuandeckunit mmup, 2000. Ne 12. 2001. Ne 1, 2; /ly-
KbfIHEHKO M.®. [l06pOCOBECTHOCTb: 3aKOH W MPaKTUKa NpumeHeHua; A.AkonsaH. OLeHOYHbIe NOHATUA B OTeve-
cTBEHHOM npaBe; YepenaHosa E.B. OueHo4Hble NoHATUA B YK PO 1 nx BAnAHME Ha 3PDEKTUBHOCTb NPUMEHEHUSA
YroNI0BHOIO 3aKOHOAATeNbCTBA; payesa FO.B. TapaHTUW OrpaHUYEHUA CYAENCKOIO YCMOTPEHMA NPU NPUMEHe-
HUM HOPM C OLLEHOYHbIMM MOHATUAMMW. B Hayane TpeTbero TbicAYeNeTUA NOABUINCL MHTEPECHbIE HOBbIE B3MALAbI
Ha MoOHMMaHWe npobnembl 3n10ynoTpebaeHns npasom. Cm: Ckaosckuli K. O NpUMeHeHUN HOPM O 3/10ynoTpe-
61eHun npaBom B cyaebHol npakTMKe//BecTHUK Bbiclwero ApbutpaxkHoro Cyaa Poccuitckoit ®egepaummn, 2001.
Ne 2; Cadukos O. 3noynoTpebieHne NnpaBom B [paxkaaHCKOM Koaekce Poccun//XosaiicTeo 1 npaso, 2002. Ne 2;
Bosnkos A.B. 3noynotpebaeHus rpaxkgaHcknumm npasamu. Mpobaembl Teopun 1 NnpakTukn. M.: Bontep Knysepc,
2009. (PaboTbl, B KOTOPbIX HE YKa3aH NepBOHAYasbHbIA UCTOYHMK ONyBANKOBaHUSA, B3ATbI U3 Nporpammsbl «la-
paHT» — A.[.).

2 BuneHaHckul C.A. TipmeHeHMe HOPM COBETCKOro npaBsa. YuyeHble 3anuncKu XapbKOBCKOTO HOPUANYECKOro
MHCTUTYTA. Bbin. 7. XapbKkos, 1956. C. 13.
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KaK HensbexxHas HeobxoaMMOCTb AOMONHEHNA HOPMATUBHOIO PeryanpoBaHma. HanoaHEeHHOCTb 3TUX
MOHATUI ONbITOM NPABONPUMEHEHUA HE UTPAJSIa HUKAKOW Posin. Bce NpmBA3bIBaNOCh UCKAOUYNTENBHO
K KOHKpeTHOMY C/ly4ato.

OueHOYHBbIM ABNAETCA NOHATME, MOCPEeACTBOM KOTOPOro 3aKOHOAATENb NPefoCTaBasfeT CybbeK-
Tam peasiM3aumm NpaBoBbIX HOPM B MpoLEecce TaKoM peanmsaumnm (MCnoib3oBaHUM, UCNOAHEHWUN, CO-
61104EHUM, MTPUMEHEHUM HOPM MpPaBa) CaMUM ONpPeaenaTb Mepy, OTAENAIOLLY OAHO NPaBOBOE CO-
CTOAHMWE OT ApPYroro, M6 NPaBOBOE COCTOAHUE OT HENPABOBOro. Hanpumep, cenn nogpaavmK He Npu-
CTYyNnaeT CBOEBPEMEHHO K UCMO/IHEHUIO AOTOBOPA MW BbINONHAET PaboTy HACTONbKO MeA/IEHHO, YTO
OKOHYaHMe ee K CPOKY CTAHOBUTCA ABHO HEBO3MOXHbIM, 3aKa3uMK BNpaBe OTKa3aTbCA OT AOroBopa U
noTpeboBaTb BO3MeLLeHUA YObITKOB (cT. 627 I'K); ccyaoaaTento npefocTaBaseTca npaso notpebosaTtb
[OCPOYHOro pacTopKeHua AoroBopa 6e3Bo3mMe34HOro Nosb30BaHMA B C/lyYasX, Korga ccygononyya-
TeNlb CYLLECTBEHHO YXyALIaeT COCTOHUE umyLlecTBa (CT. 612 FK) — B 3TUX cay4Yasx U3MEHSIOTCA nep-
BOHAYa/ibHble NpaBa CTOPOH MK UX Habop. Mpumepamu, Koraa NpaBoBOe COCTOSHME OTAENAETCA OT
HenpPaBOBOro MOryT CAYKUTb CT. 9 YK PK, B cnuny KoTopoit He ABNsSieTCA NpecTynieHnem AeUCTBME UK
6e3neincTeme, xoTa GOpPMaNbHO U coaepKalllee NPU3HaAKM KaKoro-1nmbo aesHuA, NpesyCMOTPEHHOTO
OcobeHHoi YacTbto YK, HO M3-32 MaNI03HAYMUTENBHOCTM He NpeAcTaBaAoLLee 0bLecTBEHHON OnacHo-
CTW, TO €CTb He MPUYMHMBLLEE Bpeaa M He Co34aBLUIee yrpo3bl NPUYMHEHNS BPeaa IMYHOCTHU, 0bLecTBy
nnu rocygapctsy, uam ct. 8 K PK, no KOTopoW cya MoKeT 0TKa3aTb B 3alMTe NpUHALEKaLLero anuy
npaBa, ec/iM OHO MPW OCYLLECTBAEHUMN MPaBa HAPYLIMAO NpaBmaa 406POCOBECTHOCTU, Pa3yMHOCTU U
cnpaseasiMBoOCTW.

MoHATMA 3TOro posa N3BECTHbI BCEM MPABOBbIM cucTemam. CKarkem, pasrpaHuydeHme rpyboit u ner-
KOWM BWHbI B PUMCKOM MpaBe NPOBOANIOCH NO OLLEHOYHOMY KPUTEPUID —Mepe 3ab0TANBOCTU, NPUCY-
e BCAKOMY MW XKe J06poMy XO3AMHY, 3aD0TIMBOMY U PauUTE/IbHOMY [1aBe CEMbM.

Bpemsa 1 HauMoHanbHble 0COOEHHOCTM Hanarain Ha HEKOTOPbIE U3 TaKMUX MOHATUI CBOW OTMEYaTOoK,
HO B LL&/IOM OHM BbINN M OCTAIOTCA HEOTHEM/IEMOM YaCTbiO MPABOBOM CTPYKTYPbI.

AHanu3 paga 4epT OLLEHOYHbIX MOHATUN, COAEPMKALLNIACA B COBPEMEHHbIX NyBAMKaLMAX, MOXHO
66110 6bl NPOBECTU U HECKONBKO AECATUNETUI Ha3ak, NUCMO/b3ysa aHANOTMUYHYHO apryMeHTaLMIO, YTo,
OZHaKO, He 03HAYAET ero YCTapeBLUECTU UAN HEHYXKHOCTU, MOCKO/bKY TaKOM aHanu3 BegeT K yrnybne-
HWIO 3HAHWA O NpegMeTe 3a CYET ero HeCYLLHOCTHbIX NPU3HaKoB. CeroaHs e 6osee BaXKHO YBUAETD,
KaK OLEHOYHble MOHATUA NO3BONAIOT PA3BMBaTb U YKPENIATb HOBYIO NPaBOBYO AENCTBUTENBHOCTb, B
YACTHOCTU, PbIHOK C TAKMMW ero MHCTPYMEHTaMMU, Kak AOroBop, NpeanpuHMUMaTenbCTBo U Ap. AHann3
PALA YePT OLEHOYHbIX MOHATUN, COAEPHKALLMIACA B COBPEMEHHbIX NYOAMKALMAX, MOXKHO Bbla10 Hbl NPo-
BECTU M HECKONIbKO AEeCATUNETUIN Ha3ak, MUCMOJIb3yA aHANOMMUYHYO apryMeHTaLMIo, YTO, OAHAKO, He
O3HaYaeT ero yCTapeBLUECTU UM HEHYXKHOCTM, MOCKONbKY TaKOM aHau3 BeAeT K yrybneHnto 3HaHNUA
0 NpeAMeTe 3a CYET ero HECYLLHOCTHbIX NPU3HakoB. CerogHs e 6osee BaXKHO yBUAETb, KaK OLEHOY-
Hble MOHATMA NO3BOAAIOT PA3BMBaTb M YKPENIATb HOBYIO NPABOBYO 4ENCTBUTE/IbHOCTb, B YaCTHOCTH,
PbIHOK C TAaKMMW €r0 MHCTPYMEHTaMM, KaK AOroBop, NpeaAnpuHUMATENbCTBO U Ap.

CnekTp KpUtTepnes NPUMEHMMOCTM TOFO MW MHOTO OLLEHOYHOTO NOHATUA HEOObIYAMHO LWMPOK, NO-
CKOJ/IbKY HEOO03PMMO BESIMKM KOHKPETHbIE CUTYaLLMW, CBA3AHHbIE C STUMM NOHATUAMM.

Hepenko focTaTouHO 06LWMM KpUTepuem BbICTyNaeT HaanvHaa KBaAMPUKaLMA CTOPOH, UX OMNbIT B
OaHHOM BusHece, cnoxKmBLIMeCA genosble 0ObIKHOBEHMA. B ogHOM 13 apbuTpaKHbIX Aen 6blio yKa-
3aHO, YTO LUMTUPOBAHHbIN TEKCT Ha /INLLEBOIN CTOPOHE CTaHAAPTHOM GOpMbl AOroBOpa ABNAETCA [0-
CTaTOYHbIM A5 TOrO, YTOObI AaTb MOHATUE PA3YMHOMY M OCMOTPUTENIBHOMY 1LYy 06 apbuTparkHOWM
OrOBOPKE M MHbIX YCNOBUAX, coaepKawmxcsa Ha obopoTel. Unu, Kak bbi10 OTMEYEHO B Apyrom apbu-
TPa*KHOM npouecce, CTOpoHa, byayyn npodeccMoHabHbIM NpeanpPUHUMATENIEM U XOPOLLO 3HAKOMO
C onepaumAMM No TOprosse HedTbto, HE MOXKET YyTBEPKAATb, YTO HE MMena NOHATUA 06 0ObIYHbIX MO-
NOYKEHMAX JOTOBOPOB, 3aK/to4aemblx B 3Tol chepe geatenbHocT?, MNpu oLeHKe NoAnbHOCTU U bec-
NPUCTPACTHOCTM apOUTPOB, HECMOTPA Ha UX BbIBOPHOCTb KaXKA0M U3 CTOPOH, CyA, OTMETasl, YTo CTOpPO-
Hbl CAMM ABAAIOTCA aPXMTEKTOPAMM CBOErO COBCTBEHHOIO apbuTpaXKHOro NpoLecca 1 NOTOMy ropasao
Nyywie UHGOPMMPOBaAHbI O AOMUHMUPYHOLLMX STUYECKMX CTaHAAPTaX U penyTaumax B cBoen oTpacan’.

Mpv npymeHeHUM BeHCKOM KOHBEHL MM BbipaboTaH A0CTaTOYHO CTabW/IbHbIM NOAXOL B MOHUMAHUK
TaKOro OLEHOYHOro NOHATHUA, KaK «pasyMHoe 1o ». KomMmeHTaTopbl @HHOTO NOHATMA OTMEYALOT, YTO
B HETO BK/ItOYAETCA, BO-MEPBbIX, MOHMMaHME TaKoro mLLa, MOAX04 KOTOPOro COOTBETCTBYET 06Lwenpu-
HATBIM KPUTEPUAM K PA3yMHOCTM ero noBefeHus, BO-BTOPbIX, 3TO MOHMMaHMe He BoobLLe pa3yMHOro
/MU, a TaKoro, KOTOpOe AENCTBYET B TOM }KE KayecTBe, YTO M Apyrasa CTOPOHA, KOrAa y4MTbIBAOTCS,
Hanpumep, TEXHUYECKME U KOMMEPYECKME 3HAHMA 1 ONbIT COOTBETCTBYHOLLENO NLA (B YaCTHOCTH, He-

! bpyHueea E.B. MexayHapoaHbli Kommepyeckuii apbutpaxk. CM6.: CeHtabps, 2001. C. 274.
2 Tam xe. C. 272-273.
3 Tam xe. C. 303.
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04 MHAKoBbIMKM ByayT TpeboBaHMA, KOTOpble cieayeT NPeabABAATL K Ppa3yMHOMY ULy B C/lyyae, Koraa
npeanoXKeHune caenaHo NpodpeccMoHanbHOMY KOMMEPCAHTY, 3aHUMAOLLEMYCA TOProBaeN AAaHHbIM BU-
[OM TOBapa, M KOMMepPCaHTy, paHee He MMeBLIEMY OMbITa B laHHOM 061acTn TOProBaK), B-TPETbUX, B
KaXKA0M C/lydae HYyXKHO y4nUTbIBaTb KOHKPETHbIE 0OCTOATENBCTBA, KOTAA OPUEHTUPOM AO/KHO CNYHKUTb
TO NMOHUMaHWE, KOTOpoe Mmen Bbl Pa3yMHbIM YeN0BEK, HE TO/IbKO HAaXOAUBLUMIACA B TOM »Ke KayecTBe,
HO 0653aTe/IbHO M NPW aHANOMMYHbIX 0b6CcToATENbCTBAX . TaK, CyAbl, OPUEHTUPYACL Ha HEOBXOAMMbIN
npeAnpPUHUMATENBCKUIN ONbIT U KBaNUUKALMIO, CYHUTAIOT CNPABESINBLIM CHU3UTb PAa3Mep HEYCTOMKM,
MOCKO/IbKY OHA 3HAYUTENIbHO BbllLe TeX YObITKOB, KOTOPbIE MOTEPNEBLUMIA MOT MOHECTU NPU Hag exa-
LLLeM W Pa3yMHOM BeAeHUM AeNa B yCAOBUAX COBPEMEHHOMO COCTOAHMUA MEXAYHAPOAHOIO KPeaAUTHOro
PbIHKa?

Mpvmepbl OWNOBOK B MPUMEHEHUM OLLEHOYHbIX NMOHATUIA MHOTOYMCAEHHbI. TaK, B COOTBETCTBMMU CO
cT. 317 TK PK mexay caHKumen B Buae obpalleHuns B3bICKaHUA Ha NpeaMeT 3a/10Ta U XapaKTepPoOM Hapy-
LIEeHWA, 32 KOTOPOEe NPUMEHAETCA 3Ta CaHKLMA, A0XKHA CYLLEecTBOBaTb onpeAesieHHaA COpasMepHOCTb.
Ecnm mexay HUMM MMeeTcs ABHOe HeCoOTBETCTBME (K NMpumepy, SOIKHUK U3 0bLiel cymmbl 40T,
aKkBmBaneHTHon 5000 gonn. CLUA, ceoeBpemeHHO Bo3BpaTua 4800 fonn., a 3anorogepratenb Tpebyet
06paLLeHMA B3bICKAHMA Ha KBApTUPY, ABAAIOLLYIOCA NpeaMeTOM 3a/10ra), TO B 06palLeHNM B3bICKAHUA
Ha 3a/10XKEHHOE MMYLLECTBO MOXKET BbITb OTKAa3aHO. HecopasamepHOCTb MeXay CTOMMOCTbHO 3a/10KeH-
HOrO MMYLLLECTBA M AOATOM LONKHA ObITb COBEPLUEHHO 04EBUAHONM. J/TULLb NPU 3TOM YCIOBUN SOMKHUK
MOXeT NpeTeHA0BaTb Ha OTKA3 B YA40BNETBOPEHUN TPebOBaHWUI 3a/10roAeprKaTeNa 3a CYET 3a/10XKEH-
HOro MMyLLecTBa. Kpome 3TOro ycnoBUsA, AONOAHUTENbHO TpebyeTca, YTobbl JONYLEHHOE HapyLUeHWe
6b1710 Mano3HauMTeNbHbIM. B cnope, paccMoTpeHHOM B AIMaTUHCKOM rOpOACKOM CcyAe, 3an10rogatenb
3aAaBuA TpeboBaHMe 06 OTKa3e 3a10rofepKaTeto B NOraleHMmM 3aL0/IKEHHOCTM 3a CYET 3a/10XKEHHO-
ro 34aHus, NOCKO/IbKY CYMMa OCTaBLUErocs A0/ra HO OCHOBHOMY 06s3aTenbCcTBy cocTasuaa 15,2 maH
TEHre, @ OLEHOYHAA CTOMMOCTb 34aHNA — 45,6 MIH TeHre, YTO, N0 MHEHUIO 3a/710ro04aTeNs, COCTaBAAEeT
ABHO Hecopa3mepHble BennyuHbl. Cya cnpasBes/iMBO He COMIacuMACA C NO3MuMen 3anorogatend, Tak
KaK n. 2 cT. 317 TK roBOpUT He TONbKO O HECOPA3MepPHOCTM A0/ira U CTOMMOCTHM npeameTta 3aa0ra, HO
M KpaliHe He3HaYUTEeNIbHOM HapyLeHUW AO/KHUKA, @ JoAT B 15,2 MAH TeHre Helb3A Ha3BaTb KpailHe
He3HaYUTENbHbIM HapyLLeHUeM.

B gpyrom cynebHom criope cya He NPUHAA BO BHUMaHWE TO 0O6CTOATENbCTBO, YTO B AOTOBOPE He
yKa3aH CpoK MCMNOMHEHMA 06s3aTeNbCcTBaA MCTLA NO onaTe. B nogo6HbIX Cayvanx CPOK onaaTbl AOMKEH
onpeaenaTbcsa B COOTBETCTBUM cO cTaTber 277 K. CornacHo NyHKTy 2 AaHHOW CTaTbM, 06583aTeNbCTBO
OONKHO ObITb UCNONHEHO B Pa3yMHbI CPOK MOC/e BO3HMKHOBEHUA 0bA3aTenbcTea. OaHaKko obAsa-
TeNbCTBO HbII0 UCNOMHEHO UCTLLOM B CPOK, MPEBbILWAOLWMIA Pa3yMHbIi, 32 KOTOPbIN LLeHbl HAa MeTanio-
NPOAYKLUMIO 3HAUYUTENIbHO YBE/IMYUUCH, MO3TOMY Cyay CAefoBaso obcyanTb BOMNPOC O BO3MOMXKHOCTHU
NPUMEHEHMA HOPMbI O BUHe KpeauTopa (cT. 364 TK).

MpaHuLen mexay 4BYMA NPaBoBbIMM GeHOMEHaMM (MM MPaBOBbIM U HEMPABOBbLIM AB/IEHUEM) AB-
naetca mepa. B nogasnsatowem 601bLWLMHCTBE OLEHOYHbIX NMOHATUIA Mepy NepeBecTM Ha A3bIK Lubp
HeNb3A B OT/IMUMME OT ECTECTBEHHbIX HAYK, F4e NPUHATO UCMNONb30BaTb apUPMeETUYECKME BENYMHDI,
CKaXKeM, ONA OLEHKN BEpOATHOCTU HACTynJeHWAa onpenesieHHoro pesynbtaTta. M3peaka v npasoBas
HayKa npuberaeT K LMHPOBbLIM BbipaxKeHUAM Mepbl. Hanpumep, opueHTUPOM A NOHATUIA «KPYMHbIN
pasmep», «KHEe3HA4YUTEeNbHbIM ywepb» MOryT ObiTb MECAYHbIN PacyeTHbIM NMOKas3aTe/lb UM KaKan-To
TBEpAan cymma. B obnactv npaBa NOMCKM Mepbl YacTO HANMOMMUHAIOT COPU3MbI «/IbICBIA», KKyYa», KOr-
4a npu nomolm npmubasneHunsa nnm ybasneHna eguHnLbl Heb3sl B KAKOM-TO MOMEHT C YBEPEHHOCTbIO
Ha3BaTb HA/IMYHYIO COBOKYMHOCTb HU JIbICUHOM, HU LIEBENIOPOW, HU Ky4en, HU HeKydelr. OaHaKo cne-
AYeT UMeTb B BMAY, YTO MepPa MOMKET HOCUTb KaK onpeaeneHHbIi xapakTep (Hanpumep, cyMma UcKa
npv onpeaeneHnn NnoABeLO0MCTBEHHOCTU CNOPOB, KOIMYECTBO CYAMMOCTEN ANA NPU3HAHWUA UL OCO-
60 OnacHbIM PeLMANBUCTOM), TaK U HeomnpeaeNeHHbI (Hanpumep, NPU OLEeHKe TaKUX MOHATUN, Kak
«rpPybOCTb», «Pa3yMHOCTbY», KCYLLECTBEHHOCTb» U ApP., OT KOTOPbIX 3aBUCUT BbIBOP KauyeCTBEHHO UHbIX
npaBoBbix HOpM). MpaBo B 061aCTM onpeaeneHns mepbl MeHee 31aCTUYHO, YEM MHble 0bLWecTBEHHbIE
ABJIEHMA: HaNnpumep, B chepe UCKYCCTBa Npu HeEoHXOAMMOCTU OT/IMYUTbL NpeKpacHoe oT 6e3o0bpasHoro,
KpacuBOe OT HEKPACMBOrO, U3blCKaHHOE OT 6E€3BKYCHOMO AMUCTAHUMA MeXAY AONYCTUMbIMU KPAanHUMMU
OLEeHKaMM y Mepbl bosiee A/IMHHAsA, CYOBEKTUBHOMY YCMOTPEHMIO NpeaocTaBaseTca bosee WNPOKNUiA
npoctop. Kak He 6e3 ocTpoymua 3ameTun leresib, Civ U He KaxKabli Cynpyr HAaXO4MUT KPacuBoW CBOK
JKEeHy, TO, MO KpalHel Mepe, KaXKAbIN KEeHUX CYUTAEeT TaKOBOM CBOK HEBECTY M HAXOAUT ee, MOXKeT
ObITb, AAXKe UCKOUYNTENIbHO KPacMBOM. To 06CTOATENBCTBO, YTO CYOBEKTMBHbLIN BKYC JIMLLEH TBEPAbIX

! BeHCKan KOHBEHLMA O AOroBopax MeXAyHapoAHOM Kynau-npoaasku ToBapoB. KommeHTapuit/OTB. pea,
A.C.Komapos. M.: lOpuamnyeckasa nutepatypa, 1994. C. 31.

2 PozeHbepe M. N3 npakTMKK MexayHapoAaHOro Kommep4yeckoro apbutpaxkHoro cyaa npu TMIM P®//Xo3aii-
cTBO M nNpaso, 2002. Ne 1.C. 54.
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NpPaBuA B OTHOLWEHMM 3TOM KPACOTbl, MOXKHO CYMTaTb CHACTbeM A/1a 06oumx napTHepos.

Pa36poc OLLeHOYHbIX MOHATUI B 3aBUCMMOCTM OT CTEMEHM YETKOCTU MepPbl BEIMK — OT TaKUX, rae
TpebyeTcs NPOCTO 340aBbl CMbICA A1 €€ YCTAHOBNEHUA: «ABHblE HEAOCTAaTKU», K Pa3yMHbIA CPOK» U
T.M., A0 TaKWX, rae HaxoxaeHne mepbl TpebyeT cneunanbHOM NPaBoBOM NOAFOTOBKM, MPAaBOBOIO MblLU-
NneHus. ImMeHHo nocnegHue NpeacTaBAAoT HaMBONbLWNIN HayYHbIA MHTEpeC.

CybbeKkTamu, ynpaBOMOYEHHbIMW PACcKpbIBaTb COAEPKAHME OLLEHOYHOro MOHATUA U Peann3oBbl-
BATb €r0 B KaXKA0M KOHKPETHOM C/lyyae, ABNATCA cyaebHble U roCcyaapCcTBEHHbIE OpPraHbl, Y4aCTHUKM
NPaBOOTHOLEHUA. B yronoBHOM HpaBe Cy6beKTOM MOXKET ObITb TONBKO Cy4,. JINLLb CyZ MOXKET CKa3aTb,
nonagaet /In TO UM UHOE ABNeHMEe UK GaKT B Paspsas KPYMHbIX, MENKUX, 3/10CTHbIX. B rpaskaaHcKom
npase cy6bbeKTamMmM TaKOro pofa BbICTYNaeT He TO/IbKO cyfA. KOHTpareHTbl MOryT camu pewnTb, cobato-
AeH v 6anaHc MHTePecoB, KAKOB PA3yMHbIN CPOK, NMPOU30LLJIO /M CYLLECTBEHHOE U3MeHeHMe 0bcToA-
TENbCTB M T.N. ITO BaXKHO, MOO rpakAaHCKoe NpaBo paccyMTaHo, B NePBY0 oyepesb, Ha HOpMasibHble
OTHOLUEHUSA U UHULMATUBY Y4aCTHUKOB NPABOOTHOLEHWIA, NO3TOMY, K NPUMEpPY, KOr4a B CBA3U C NPO-
N3BeAEeHHbIM 3aKOHOAATE/IbHBIM YMEHbLUEHMEM HANOrOBbIX CTABOK C Le/Iblo AOCTUXKeHMA BanaHca
NHTEPECOB CTOPOH U3MEHEHME KOHTPAKTOB C MHOCTPAHHbIMW HEAPOMONb30BATENAMM B pALe Cy4aeB
ObI/I0 OCYLLECTB/IEHO MO COMMIACMI0 CTOPOH, KOTOPbIE CamMK Onpeaenuan 3ToT banaHc UHTepecos bes
BMeLIaTeNbCTBa CyAa, TO 3TOT NyTb ABMACA bosee NpeAnoYTUTENbHbIM, YeM eCcn Bbl TaKOe U3MEHEHUe
6bIN0 caenaHo Yepes cya.

OugeHOYHbIe MOHATMA NO CBOEMY CYLLECTBY MPMBA3aHbI K UHAMBUAYANbHOMY Cy4ato C ero cneundu-
YyeckMMun obctoaTenbctBamm. OAMH U TOT Ke TEPMUH, HaNnpPUMEP, «CYLLeCTBEHHOE HAapyLWeHMe» UMeeT
pa3Hoe 3HaYeHMe B OTAE/bHbIX MPaXKAAHCKO-MPABOBbIX MHCTUTYTAX, MOSTOMY OH 0603HayaeT pasHble
NMOHATUS, He obpasyolne eaANHOro POAOBOro MOHATUA CYLLECTBEHHOro HapyleHus». OgHako Tu-
Noaorns BO3MOMKHA. 15 3TOr0 HY)KHO MCCNeAoBaTb MPAKTUKY MPUMEHEHUSA OTAENbHbIX MHCTUTYTOB
N y¥Ke B PaMKax KarKAoro MHCTUTYTa HAaxo4uTb obme YyepTbl 414 MHOTMX cyyaes. JIUlwb HEKOTopble
OLEHOYHbIEe NOHATUA ABAAIOTCSA 0OLWMMM (Pa3yMHOCTb, 06POCOBECTHOCTb), PACNPOCTPAHAOLWMMUCA
Ha BCe MHCTUTYTbI FPa*kAaHCKOro npasa. HecmoTpa Ha NpMBA3aHHOCTb OLLEHOYHbIX MOHATUI K KOHKPET-
HOW CUTYyaLLMK, 3TO 0BCTOATENBCTBO HE MeLlaeT BbipaboTKe onpeaeneHHbIX KpUTepmes, MO3BONAOLLNX
O0XBaTUTb CXoAHble caydyaun. Hanpumep, cT. 297 MK PK no3BosAET CHM3UTb pa3mep B3bICKUBAEMOW Hey-
CTOMKM, ECIN OHA AIBHO HECOPa3MepHa HaCTYNMBLIMM NOCNeACTBUAM. B cynebHOM NpakTUKe NpUHATO
CYMTaTb, YTO KPUTEPUAMMU A5 YCTAHOBAEHWNA HECOPA3MEPHOCTU B KaXKAOM KOHKPETHOM C/ly4ae MoryT
ObITb: YPE3MEPHO BbICOKMI MPOLLEHT HEYCTOMKM; 3HAUMUTENbHOE NPEBbILIEHME CYMMbl HEYCTOMKN Has,
CYMMO BO3MOMHbIX YObITKOB, BbI3BaHHbIX HapyLleHWneM 06A3aTeNbCTB; AIUTENIbHOCTb HEMCNONHEHMA
0653aTenbCTB M Ap. Ana Toro Ytobbl NPUMEHUTL YKA3aHHYIO CTATblO, CYA, AO/IXKEH pacnosaraTtb AaH-
HbIMW, NO3BONAOLWMMM YCTAHOBUTL ABHYH HECOPA3MEPHOCTb HEYCTOMKM NOCAEACTBUAM HapyLUEeHUA
0653aTenbCcTBa (0 CyMMe OCHOBHOIO A0/1ra, O BO3MOXKHOM pasmepe ybbiTKoB, 06 YyCTaHOBNEHHOM B
[0roBope pasmepe HeyCTOMKM U O HAYMCNEHHON 06LLLEel CymMme, O CPOKe, B TeYEHME KOTOPOro He UC-
no/siHANOCb 0653aTeNnbCTBO, U Ap.).

3aKkoHoZaTesibHble NMOHATUA He Hay4YHble. OHM HOCAT 0DULMANBHDBIA XapaKTep, B KOTOPOM BOMJIO-
LEeHa BONIA 3aKOHOAATe A, B TO BPEMSA KaK HayYHble MOHATUA ABAAIOTCA HE3aBUCUMbIMMN OT Ybel- 1nbo
BO/IM UTOTOM MO3HAHMA OOBEKTUBHBIX 3aKOHOMepHOCTel. Kpome Toro, Takas pasHOBUAHOCTb 3aKO-
HOZaTe/IbHbIX MOHATUM, KaK OLLEHOYHble, MPAMO OPUEHTUPOBAHA HA CYOBLEKTUBHYIO OLEHKY aKTOoB,
TOrza KaKk Hay4yHble MOHATUS abCTparnpyroTcs oT cybbeKTUBHOTO YCMOTPEHUs. PasymeeTca, HEKOTopble
MOHATUSA MOTYT NepPeNTN B 3aKOHOAATENbCTBO U3 HAayKM. [Topoi fieraiibHble NOHATUA TEKCTYabHO CO-
BNAaZatoT C AOKTPUHA/IbHBIMM, HO BCE XKE UX MPUPOLA OCTAETCA CYLLECTBEHHO PA3HOM B CUY HA3BaH-
HOM NPUYMHbI. OB bEKTMBHbBIE 3aKOHbI MM 3aKOHOMEPHOCTU He LOMYCKAT UCKAOYEHWIA; NPaBO, XOTA
M OCHOBbIBAETCA Ha onpeaeseHHbIX 06bEKTUBHbBIX 3aKOHOMEPHOCTAX, ABAAETCA CUCTEMOM NPaBuA, B
KOTOPOW NO3BOJIUTENIbHO U Pa3syMHO UMETb UCKAOYeHUs. Onepupys NpaBoBbIMW NOHATUAMMW, B TOM
yncie N OLEHOYHbIMU, MOCTOAHHO MPUXOANTCA UMETb AE/0 C TAKUMU UCKNOYEHUSMMU.

OueHOYHble NOHATUA CnesyeT OT/IYaTb OT HEAOCTAaTOYHO onpeaeneHHbiX. K nociegHMm Mbl OTHO-
CMM MOHATUA, 06 bEM KOTOPbIX STUMM NOHATUAMM PACKPLIBAETCA NMLLb YaCTUYHO. Ha NpaKTMKe BO3HU-
KaloT TPYAHOCTU M3-33 OTCYTCTBMA B 3aKOHOAATENLCTBE UM HENONIHOTLI ONpeaeeHU TEPMUHOB K UXK-
AMBEHLbI», KPOACTBEHHUKNY, KU/IEHbI CEMbWY, KUHTENNIEKTYabHaA cCOBCTBEHHOCTbY». HeaocTatouHo
onpefeneHHble NOHATUA He CTAHOBATCA OLEHOYHbIMKU. OLLeHOYHbIE MOHATUA CNeLMabHO 3aKpenaeHsbl
3aKoHOZATENEM U LieIeHanpaB/ieHHO AatoT NPOCTOP YCMOTPEHUIo cybbeKkToB. HegoctaTouHo onpeae-
JIeHHble NpeacTaBaaAtoT cobon NMbo aedeKT 3aKoHOAaTENbCTBA, MO0 pe3ybTaT HEBO3MOXKHOCTM AaTb
TOYHbIN 06bEM MOHATUA. YCMOTPEHME 34eCb eCTb CNocob ncnpasneHnsa aedeKToB UM KOHKpPeTU3a-
unmn. CybbeKTOM YCMOTPEHUA TYT MOMKET ObITb TONbKO cyA. ECM CTOPOHbI B OLEHOYHOM NOHATUM CaMM
onpeaenvnau Mepy, To Cy4, HUYEro He MOXKeT CAeNaTb BOMPEKM UX Bose (eC/IM OHU MPULLAM K BbIBO-

! [ezenb. IcTeTmKa. Tom nepsbiit. M., Nckyccteo, 1968. C. 50.



KJIACCUKA IUBUJIMCTUKHW / HAYYHBIE TPY/IbI "OJLJIET". Ne 1. 2019 89

Ay, 4TO JoCTUINIM BanaHca MHTePeCcoB, Pa3yMHOCTW, COPA3MEPHOCTU U NP.), HO ECIM OHWU UCTONIKOBA/IU
HeAOCTAaTOYHO onpeaeneHHoe NOHATUE, TO CYA MOXKET C 3TUM UCTOJIKOBAHMEM HE COMNACUTLCA

Ct. 165 MK npegycmaTpumBaeT, 4YTo cAe/Ka, coBepLlleHHaa OT UMEeHW APYroro Anua NLOM, He YyNno-
HOMOYEHHbIM Ha COBEpPLUEHWNE CAENKM, UK C NPEBbILLIEHUEM MOJHOMOYMA, CO34aET, USMEHSAET U Npe-
KpalllaeT rpa*kAaHCcKue npasa M 06A3aHHOCTU AN1A NPeACTaBAfAEeMOro AUlb B C/lyYae nocaeayroLero
0406peHMA UM 3TON caenku. MoHATMe «opobpeHne NpeacTaBaAAeMbIM AENCTBUI NPeACTaBUTENA» B
OAHHOW CTaTbe — HeAOCTaTO4MHO onpegeneHHoe. Y of0bpeHns MMeTCA COBEpPLUEHHO O4YeBUAHbIE
dopmbl, Korga NnpeacTaBAfseMblid, HANPUMep, NPAMO NOATBEPKAAET AeMcTBMA npeacTaButens. Ho 3a-
KoHOZaTe b, HE MMeA BO3MOXKHOCTU OXBAaTUTb MOHATMEM 0L0OPEHMA BCE BOSMOMKHbIE CyYau, Npeao-
CTaBAAET Ccyay M Apyrum cybbekTam npaBo KOHKpeTusnpoBaTb Gopmbl 0406peHUa AeicTBUIN nNpea-
CTaBuUTeNA.

AHTMMOHOMO/IbHOE 3aKOHOAATeNbCTBO 3aMnpeLlaeT COrMacoBaHHbIe AEeNCTBUA YH4aCTHUKOB PbIHKA,
Hanpas/ieHHble Ha OrpaHUYeHME U YyCTPAHEHWE KOHKYPeHUUK. MmetoTca pelieHna aHTUMOHOMObHbIX
OpraHoB M CyAOB, B KOTOPbIX MOHMMAHWE COMNAaCOBaHHbIX AEMACTBMIA PaACLLUMPEHO A0 CUHXPOHHOCTY,
OAHOBPEMEHHOCTU AeicTBUiA 6e3 Kakoro bbl To HU 6b110 yYeTa cybbeKTUBHOro ¢pakTopal, uto cosep-
LWEeHHO HeZonycTUMO. Tem He meHee, beccCnopHbIM ABAAETCA TO, YTO TAaKOe AeNCTBUE, KAaK 3aK/1toveHme
COrNalleHMA O BbITECHEHUWN C PbIHKA KOHKYPEHTa, OTHOCUTCA K COMMAacoOBaHHbIM, Apyrue e cnocobbl
BbITECHEHWUS MOTYT BbITb MEHEE AICHbIMM, YTO U AeNaeT MOHATUE COMMAaCoBAHHbIX AEMCTBUA HeaoCTa-
TOYHO ONpPeaeNeHHbIM.

MopobHoro poga NOHATUA BAU3KM K OLLEHOYHbIM, HO JIMWEHbl OCHOBHOIO KayecTBa MocieaHUX
— crneumanbHOW HaLeNeHHOCTU Ha NPUHATME peLleHns No YCMOTPeHMIo cybbekToB. VX Henerko oT-
rpaHMuUTb ApYr OT Apyra. Al monarato, YTO OT/IMYUTE/IbHBIM NPU3HAKOM AB/IAETCA TaKXKe TO, YTO B He-
onpeaeseHHOM MOHATUN MOXKHO BblAENUTb XOTA Obl O4HY KaKyto-1Mbo A0CTaTOYHO 0bLyio ero pas-
HOBMUAHOCTb (Hanpumep, NPAMOE MUCbMEHHOE MM YCTHoe oaobpeHne AeNCTBUA NpeacTaBuTens,
[OrOBOpP YYaCTHMKOB PbIHKA, NMOATBEPMKAAOLLMIA COrNacoBaHHble AeNCTBUA), @ B OLLEHOYHOM MOHATUM
3TOro caenatb Henb3A (SBHOCTb, Pa3yMHOCTb, CYLL,ECTBEHHOCTb MMEOT NPUBA3KY TONIbKO K KOHKPETHO-
My cay4ato). BAM30CTb HazBaHHbIX MOHATUIM NO3BONSET HAM OCTAaHOBUTb B Aa/lbHeNLWeM BHUMaAHME Ha
OTAEeNbHbIX HeonpeaeneHHbIX MOHATUAX.

OAMH U TOT }Ke TEPMUH MOKET BbICTYNaTb KaK B Ka4yecTBe onpeaeneHHOro NoHATUA, Tak U OLEeHOoY-
Horo. O6paTUMCS, K NPUMEPY, K TEPMUHY KCUCTEMATUYHOCTbY». ECM B 3aKOHOAATENBbCTBE CKa3aHo, YTo
3TO O3Ha4aeT ABa pa3a u bosee, TO NOHATUE He ByAET OLLEHOYHbIM, EC/IN XKe HUYEro He CKa3aHo — TO
OHO byaeT oueHoYHbIM. CT. 1045 'K roBOpUT 0 HEAOCTOMHbIX HACNEAHUKAX U PAaCKPbIBAET cogepiKaHme
3TOro noHATUA. Ecam 6bl B cogep’kaHUmM cTaTbM He Bbls1o ero pacwndpoBKM, TO OHO Bbl10 Bbl OLLEHOY-
HbIM MOHATMEM. 3aKOHOAATENLCTBOM He Bcerga pacwmdpoBbiBaeTcA NOHATUE CYLLECTBEHHOCTU, HO
NPUMEHUTENIBHO K CYLLECTBEHHBIM YCI0BMAM A0rOBOPA 3aKOH MPAMO MepevynciaeT yCcaoBmA TaKoro
pofa, cneaoBaTesibHO, B NEPBOM CyYae «CyLLEeCTBEHHOEe» — OLeHOYHOEe NOHATUE, BO BTOPOM — Onpe-
aeneHHoe. MapuKcKkaa KOHBEHLUMA NO OXpaHe NPoMbIWNeHHoM cobcTBeHHoCcTH oT 20 mapTa 1883 r.,
YYaCTHUKOM KOTOpOM ABnsieTcA KasaxcTaH, B Lensx CMArYeHMA MOHOMO/IMM Ha TOBApHbIN 3HaK BBOAMUT
npasuno o6 06s3aTesIbHOM MUCMO/Ib30BAHNM TOBAPHOIO 3HAKa NOL CTPAXOM aHHY/IMPOBAHMUA ero perun-
CTPaLMM 33 HEMCMONBL30BAHME MO UCTEYEHUUN «CNPABEANBOrO CPOoKa». MNocneaHee NoHATHE ABASETCA
OLLeHOYHbIM. OnpeaeneHne NPOAOMKUTENbHOCTM 3TOTO CPOKA OTAAHO HA YCMOTPEHUE HALLMOHA/IbHOTO
3aKoHOZAaTeNbCTBa. B ganbHenwem 3akoH PK «O ToBapHbIX 3HaKax, 3HAKax 06CNyKMBaHUS U HauMe-
HOBAHMAX MECT NPOUCXOKAEHUA TOBAPOB» YCTAHOBM/ NPOLOKMUTENbHOCTb HA3BAHHOIO CPOKa B 5 feT.
MoHATME «CnpaBeaIMBOro CPOKa» Nepectano bbiTb OLEHOUYHbIM.

PeweHne Bonpoca 0 NpUMeEHEHMM OLLEHOYHOTO MOHATUA OTIMYAETCA OT OOLLEr0 MOHMMAHUA OLEH-
KW [lOKa3aTenbCcTB. [prMeHsa NpaBoBYyto HOPMY, BCEraa NPUXOAMUTCA OLEeHMBaTb GaKTbl C TOYKU 3peHuUs
TOr0, OXBATbIBAOTCA /I OHU COA4EPKAHMEM HOPMbI. B 4em ke Torga 0co6eHHOCTb OLEHOYHOTO MOHATUS
Mo CpaBHEHMIO C oUEeHKoM paKkToB? B TOM, YTO B NepBOM C/lyd4ae HOpMa 3a4aeT Tpebyemyto COBOKYM-
HOCTb GAKTOB, U HAaJO YCTaHOBWUTb, €CTb /I OHa B KOHKPETHOM C/ly4ae UKW HeT, @ BO BTOPOM — OHa
npeanaraeT Camomy CyObeKTy peLlnTb, Kakaa HyXHa coBoKynHocTb. Koraa cya pewaer, 6bi10 an ofo-
6peHne AelCTBUIN NpeacTaBUTeNA NPU NPEBbILEHMUM NOHOMOYMI, coaepKana n odepTa CyLLecTBeH-
Hble yCNoBUA A0roBopa, bbin M MHAMBUAYANU3MPOBaH NpeaMeT AOrOBOpPA 3a/10ra, TO OH OLEeHMBaeT
MMeELOLLMECH B €ro PacnopsaKeHUn AoKasaTeNbCTBa U GaKTbl 414 TOro, Ytobbl caenatb BbIBOA, UMENU
M MecTo Tpebyemble 3aKOHOM 0f06peHNe, MHAMBUAYANM3ALMA, ycnoBua odepTbl. Koraa e cya, pe-
WwaeT, 6ol N AelCTBMA PasyMHbIMM, 06POCOBECTHBIMM U T.4., OH, TaK¥Ke OLEeHMBaA MMmetomecs
[OOKa3zaTtenbcTBa 1 GaKTbl, onpeaensaet, NnognageT v 3To Bce nog MM cdopmUpoBaHHbIA dopmaTt, mep-

1 Cm., Hanp., bacuH F0., fJudeHko A. OTBETCTBEHHOCTb NpeAnpPUHUMATENIEN 33 COMNacoBaHHble AeNCcTBUS,
orpaHuymBatolLMe KoHKypeHumio//B cb. «MparkaaHcKkoe 3akoHoAaTeNbeTBo. CTaTbu. KommeHTapuu. MpakTuka».
M3bpaHHoe. T. 1. Aamartsl: PaputeT, 2008.
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Ky, mogenb. Mcnonb3ys cpaBHeHMe n3 anrebpsbl, s 6bl CKasas, YTo B NEPBOM C/ly4ae NPOUCXoamT ycTa-
HOBNEHME TOXKAECTBA MeXAy 06eMMM YacTAMU ypaBHEHUSA, F4e B OAHOMN YacTu NpeacTaBieHbl GaKTbl
BO BCEM UX C/NOXKHOM B3aMMOAENCTBUM, a B APYroln — NpaBOBble HOPMbl, MOAENNPYIOLLME CUTYaLLUIO.
Bo BTOpOM c/iydae B 04HOM YacTW ypaBHEHUA TaKXKe npeacTtaBieHa ¢akTUUeckaa cuTyaums, Ho B Apy-
rov — mogenb, CTaH4apT NOBeAeHMA, 3343aHHOCTb KOTOPOTro NPOM3BEeAEHA KaK NPaBOBbIMM HOPMaMM,
Tak U NIMLOM, peLlatolmMm 3TO YpaBHEHME, U coBNaayT M obe YacTu, 3aBUCUT OT TOro, Kakasa byaet
BBEeZEHA AONONHUTENbHO BEIMYMHA, YCTAHOBAEHHAA CYObEKTUBHBIM YCMOTPEHNEM, BO BTOPYHO YacTb
YPaBHEHMUA.

K Mcnonb3oBaHMO OLEHOYHbIX MOHATUIN 6M3KO NPMMBbIKAIOT C/yYaun, KOraa B NpoLecce npasonpu-
MEHEHMs YCTPaHAOTCA HeAOCTaTKM M Npobenbl 3aKOHOAATENbCTBA MYyTEM MCMOAb30BaHMA aHANOTMUM
npaBa W 3aKOHa, PACLIMPUTENBHOIO U OFPAHUYUTENBHOIO TOJIKOBAHMA. AHanorMA npeanonaraeT uc-
No/ib30BaHWE NPUHLMMOB rPaXKAaHCKOro Npaea, a Noc/eAHNe HepeaKo NOCTPOEHb! Ha OLEHOYHbIX NO-
HATUAX.

Buabl OLLEHOYHbIX NOHATHIA.

MpuBeaem, NOMUMO y¥Ke YNOMAHYTbIX, A3/IEKO HEMO/HbIN NepeyeHb OLLEHOYHbIX NMOHATUI, BCTpe-
YaloLLLMXCA B rpaKAaHCKOM 3aKOHOAATENbCTBE.

Cucmemamu4Hocmb, HEOOHOKPAMHOCMb - MO PELUEHUIO CyAa HPUANYECKOE NLO MOMXKET ObITb
JNINKBUANPOBAHO B C/yYanXx:

3) cucmemamuyecKo2o OCYLLeCTBNEHUA AeATE/bHOCTU, MPOTMBOPEYALLEN YCTaBHbLIM LEeAAM
FOPUAMYECKOro N1LL3;

4)  ocylwecTBNeHUA geaTebHOCTM 6e3 Haa/exallero paspeleHus (AnmueHsum), 1nbo aeatenbHo-
CTW, 3anpeLLeHHOM 3aKoHOAaTeIbHbIMW aKTamu, IMB0 C HEOOHOKPAMHbLIM UK TPYObIM HapyLLeHUeM
3aKoHoAaTenbCcTBa - cT. 49 K.

MepeBO34MK U rPy300TNPaBUTENb NPU HEOBXOAMMOCTU OCYLLECTBAEHUS CUCMeMamu4ecKux nepe-
BO30OK MOTYT 3aK/t04aTb A/IUTE/IbHbIE AOrOBOPbI 06 OpraHM3auunm NepeBosok - cT. 692 IK; no cornawe-
HWIO CTPaAXOBATE/A CO CTPAXOBLLMKOM cUCMeMamuyecKoe CTpaxoBaHMe pasHbIX NApTUiA O4HOPOAHOTO
MMyLLLecTBa (TOBApOB, rPy30B U T.M.) Ha CXOAHbIX YC/0BMAX B TEYEHUE ONpeaesleHHOrO CPOKa MOXKET
OCYLLECTBNATbCA Ha OCHOBAaHWW OAHOrO AOroBOpa CTPAXOBaHWA MyTEM BblAayM CTPAxoBaTe/No reHe-
panbHOro noamca - ct. 826-3 IK; cm. Takxke cT. 107 3akoHa «O XKUANLWHbLIX OTHOLLUEHUAXY.

Ipy6blii - No peweHNo cyaa IPUANYECKOE NLLO MOMKET ObITb IMKBUANPOBAHO B C/yYanX:

4) ocywecTBNeHUA AeATeNbHOCTM 6e3 Haaneralero paspeweHus (nnueHsmm), 1nbo aeatenbHo-
CTW, 3anpeLLeHHOM 3aKoHOA4ATENbHbIMW aKTaMU, TMBO C HEOOHOKPAMHbLIM UAU 2pybbiM HapyLIEHNEM
3aKOoHOAATEeNbCTBA - CT. 49 TK; npu epybom HapyLleHUn 3anorogepatesiem 06s3aHHOCTEN, YKa3aHHbIX
B NyHKTe 1 HacToALWEeN cTaTbM, CO34aI0LLEM YrPO3bl YTPATbI UAN NOBPEXKAEHUA 3a/10'KEHHOTO UMYLLLE-
CTBa, 3a/0rogatenb BnpaBe noTpeboBaB AOCPOYHOro MpeKpalleHma 3anora - cT. 312 MK, cm. Takxe
cT.CcT. 68, 159, 607, 611, 779, 794, 935 K.

PazymHocme, cnpaeedausocms, 0ea08ad58 SMUKa, HpadecmeeHHble NpuHyunsl obuwjecmea, 3710y-
nompebneHue NPasom - apeHa0AaTelb MOXKET ObITb 0CBOOOXKAEH CyA0M OT 0683aHHOCTM BO3MECTUTb
apeHaaTopy CTOMMOCTb HEOTAENMMbIX HapyLEHUN apeHA0BaHHOIO MMYLLECTBA, €C/IU AO0KAXKeT, YTo
N34EpPXKKN apeHaaTopa Ha 3TU YAydLEeHUs NOBbIWAOT CTOMMOCTb apeHA0BaHHOIO MMYLLLECTBA HeCo-
pasmMepHO YNy4LEHUIO Ero KCMYaTaLMOHHbIX CPeaCTB AN MPU OCYLLECTBAEHUM TaKUX Yay4YLLEHUN
6b11 HapyLeHbl NPUHUMNBLI dobpocosecmHOCMU U pa3ymHocmu - cT. 579 TK; cm TakKe cT.cT. 8, 536
K, cT. 51 3akoHa o TOO.

Heobxodumas nomouwb - 06A3aHHOCTb NAATeNblMKa PEHTbI NO NPEeAOCTaBNEHUIO COAEpKaHMA C
WXANBEHNEM MOMKET BK/IOUaTb obecrneyeHne NoTpebHOCTEN B KUANULLE, B MUTAHUM U O4eKAe, yXoae
n Heobxooumoli nomouwju - cT. 536 K.

LlobpocosecmHocms, HeAobpocosecmHoe nosedeHue - rpaxaaHe U LpPUANYECKUE ULA A0/IXKHbI
[eNCcTBOBaTb NMPU OCYLLECTBAEHUN NPUHAAEXaWmMX UM npaB 006pocosecmHo, pasymMHO U cripaseo-
aueo, cobnogas copeprKalmecs B 3aKOHOAATENIbCTBE TpeboBaHUA, HPABCMBEHHbIE MPUHYUbl 06-
wecmsa, a NpeanpUHUMATENN - TaKXKe NpaBu/ia AeNI0BON 3TUKU. ITa 00A3aHHOCTb HE MOXKeT ObiTb
WCKNOYEHA UM OrpaHMyeHa A4oroBopom. JobpocosecmHOCMb, pa3yMHOCMb U Crpasedsiu8ocms Aeii-
CTBMI YYaCTHUKOB rpaXKAaHCKMX NPaBOOTHOLWIEHUI NpeanoaaratoTcs - CT. 8; CM. Takxe cT. cT. 536, 579
K, cT. 51 3akoHa o TOO;

Mpasuna rn. 48 TK 06 ob6s3aTenbCcTBaxX BCAEACTBME HEOCHOBATEIbHOMO 060ralleHna NPUMEHSIOTCA
K TpeboBaHMAM O BO3SMELLEHWUN BPeAa, B TOM YNC/Ee MPUYMHEHHOTO HeA0bpocosecmHbIM rnosedeHuem
oboratuslueroca anua - ct.954 K.

Heobxodumbie pacxoObl - HeOHXOAMMbIe Pacxobl U MHOW peasibHbli yulepb, MOHECEeHHbIe NLOM,
OEeNCTBOBABLUMM B YY)KOM MHTEpEece B COOTBETCTBUM C NPaBUAAMMU, NPEAYCMOTPEHHbIMU HACTOSLEN
rNaBoOM, NOANEXKAT BO3MELLEHWNIO 3aMHTEPECOBAHHbIM INLOM, 3@ UCKIOYEHUEM PACXOA0B, KOTOPbIe
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BbI3BaHbl AEeNCTBUAMM, YKa3aHHbIMM B NyHKTe 1 ctaTtbm 858 HacToawero Kogekca. Mpaso Ha Bo3melye-
HUe HeobXx00UMbIX pacxo008 N MHOTO peasibHOro yulepba coxpaHAeTCa U B TOM C/lyyYae, Koraa AencTema
B YY»KOM MHTepece He NpuBenu K npegnonaraemomy pesynbraty. OgHaKo B c/lydae npeaoTBpalleHuma
ywepba nmyLecTsy Apyroro Anua pasmep BO3MeELLEHUA He A0/IKEH NPEBbLIWATb CTOMMOCTb MMYyLLe-
cTBa - cT.859 K.

CywiecmeeHHoe HapyuleHUe - NPW CyLLEeCTBEHHOM HapyLIEHUN NAATENbLLUMKOM PEHTbI CBOMX 0bA3a-
TENbCTB NOJlyYaTeNb PeHTbI Bpase noTpeboBaTb BO3BpaTa HEABUMKMMOIO MMYLLLECTBA, MepesaHHOro
B obecrneyeHmne NOXM3IHEHHOro coaep KaHus, M60 BbINAaTbl €My BbIKyNHOM LeHbl - cT.539 IK; Ccyao-
haTtenb Bnpase noTpeboBaTb AOCPOYHOrO PacTopKeHusa aorosopa 6e3Bo3me3gHOro Nosb3oBaHUA B
CNy4anAx, Korga ccyaononyyaTesnb CyuecmeeHHo yxXyawaeT COCTOAHME MMyLLecTBa - €T1.612 IK; Jorosop
MOXET ObITb U3MEHEH WM PACTOPTrHYT Mo TPebOBaHMIO OA4HOM U3 CTOPOH MpPU CywecmeeHHOM Ha-
pyweHuUU [orosopa Apyron cTopoHoi. CyLecTBEHHbIM NPU3HAETCA HapyLUeHME, KOTOPOE BAeYeT A/
APYrol CTOPOHbI TaKoM ywepb, YTO OHa B 3HAYMTE/IbHON Mepe IMLWAETCA TOro, Ha YTo Hblna BNpaBe
paccyMTbiBaTb NpM 3aKkato4eHnn gorosopa - cT.401 K.

CywiecmeeHHoOe 3Ha4YeHue - Npu 3aKNI04YeHUN AOroBopa CTpaxoBaTeb 06A3aH CO0bLWMTb CTPaxXoB-
LLMKY U3BECTHbIE CTPAXOBATE/IO 0BCTOATENBLCTBA, UMEIOLUME CYUWeCmBeHHOe 3HaYeHUe ana onpeaene-
HWA BEPOATHOCTU HACTYMN/JIEHWUA CTPAXOBOTO C/ly4asa M pa3Mepa BO3MOMKHbIX YObITKOB OT ero HacTynne-
HMA (CTPaAXOBOro PMUCKa), EC/IM 3TN 0BCTOATENLCTBA HE M3BECTHbI M HE AO/KHbI ObITb M3BECTHbI CTPAX0B-
LLLMKY.

CywiecmeeHHbIMU NPU3HAIOTCA BO BCAKOM C/lydae 06CToATENbCTBA, ONpeae/ieHHO OrOBOPEHHbIE B
npaBuaax CTpaxoBaHMA, pa3paboTaHHbIX CTPAXOBLLMKOM, MU B MMCbMEHHOM 3anpoce CTPAXOBLLMKaA,
HanpasB/leHHOM CTPaxoBaTe/to B NMepuos 3akatoueHma gorosopa - cT. 832 IK; caenka, coBeplueHHan
BCNIeACTBUE 3ab/1YKAEHUSA, UMEIOLLENO CyWecmeeHHoe 3HaYeHue, MOXKeT OblTb MPU3HAHA CyA0M He-
OEeNCTBUTEIbHOM MO UCKY CTOPOHbI, AENCTBOBABLLEN NoA BAUAHMEM 3abayKaeHua - n. 8 cT. 159 K.

OmpuyamenbHoe eausaHue, 3ampydHeHue docmyna - LOMUHUPYIOLMM MPU3HAETCA UCKOYM-
TeNIbHOEe No/oXKeHMe cybbeKTa pbiHKA Ha TOBAPHOM PbIHKE, OKasblBaloLee ompuyamesnsbHoe 8ausaHue
HQO KOHKYpeHLMIo, 3ampyodHAaouw,ee 0ocmyn Ha TOBapHbIA PbIHOK APYrMM cybbeKTam pbiHKa - cT. 16.
3akoH oT 19 aHBapa 2001 r. «O KOHKYpPEHUUM M OrpaHUYEHUN MOHOMNOANUCTUYECKON AeATENBHOCTUY.

Pa3ymHeblii CpOK, pasyMmHasA yeHa, pa3ymHbili pasmep, pa3ymHble Mmepbl, pa3ymMHOe 803HA2PAM(-
deHue - ecnn BO BPEMS BbINOSHEHUS PaboTbl CTaHET OYEBWUAHbLIM, YTO OHa He ByAeT BbINO/NHEHa
Hagfexawmm obpa3om, 3aKasunK BNPaBe HA3HAYUTb NOAPAAYMKY PA3yMHbIU CPOK ANA YyCTPAHEeHUA
HeZ0CTaTKOB M NPU HEUCMNONHEHUN NOAPAAYMKOM B HAa3HAYEHHbI CPOK 3TOro TpeboBaHMA 0TKa3aTbCA
OT gorosopa AMB0 NOpPyYnTb UCNPaBAeHME PaboTbl TPETbEMY /IMLLY 3@ CYET NOAPAAYMKA, a TaKKe No-
TpeboBaTb Bo3melLeHMA YObITKOB - CT. 627 I'K; cm. Tak:Ke cT.cT. 314, 428, 450, 628, 856, 1077 TK.

MedneHHo - ecnu NoapaavYnK He NMPUCTYNaeT CBOEBPEMEHHO K UCMOMIHEHUIO AOTOBOPA WAW Bbl-
NoIHAET PaboTy HACTO/NIbKO Meds1eHHO, YTO OKOHYAHWE ee K CPOKY CTAHOBMUTCA ABHO HEBO3MOXHbIM,
3aKa3uMK BMpaBe 0TKa3aTbCA OT A4OroBOpa M NoTpeboBaTb BOIMELLEHMA YObITKOB - CT. 627 K.

AsHo - ecnv NoAPAAYMK HE NPUCTYMNAET CBOEBPEMEHHO K UCMONHEHMIO AOFrOBOPA UAW BbINOAHAET
paboTy HAaCTONbKO MeA/IEHHO, YTO OKOHYaHME ee K CPOKY CTAHOBUTCA A8HO HEBO3MOMKHbIM, 3aKa3umK
BNpaBe OTKA3aTbCA OT A4OroBopa M notTpeboBaTb BO3MeELLEHMA YObITKOB - cT. 627 TK.

N306peTeHne nmeeT 306peTaTeIbCKUIA YPOBEHb, €C/IN OHO A5 CNeLnanmcTa A8HbIM 06pa3om He
cnenyet U3 cBefeHui 06 ypoBHE TEXHUKM - cT. 5 MaTeHTHOro 3akoHa PK.

O6bIYHO - 3aKa34MK, NPUHABLUUI pe3ynbTaTbl paboTbl 6e3 NPoBEpPKM, NMLIAETCA NpaBa CCblAaTbCA
Ha HeJoCTaTKM PaboTbl, KOTOPble MO BbITb YCTAHOBAEHbI NPU 06bIYHOM criocobe ee NPUEMKM (AB-
Hble HegocTaTkK) cT. 630 IK; BbINoNHEHHan NoapaaYnMKOoM paboTa A0NKHA COOTBETCTBOBATL YC/I0BUAM
[OroBopa, a Npu UX OTCYTCTBMU UAWN HEMOJHOTE - TPeb6OoBaHUAM, 06bIYHO NpeabABAAEMbIM K paboTe
COOTBETCTBYHOLLErO poa cT. 632 'K; npu OTCyTCTBMM B OrOBOPE YCIOBUI O Ka4ecTBe ToOBapa NpoaaseL,
06s3aH nepenaTtb NOKynaTe/to TOBap, NPUroAHbIM A48 Lenen, Ana KOTOPbIX TOBap Takoro poda obbiy-
HO ucnonb3yetca - cT. 422 TK; B cnyyae, Korga 4OroBOpPOM He onpeaeneHa KOMNAEKTHOCTb TOBapa,
npoaaseL, 0653aH nepesaTb NOKYNaTeNto TOBAP, KOMMNEKTHOCTb KOTOPOro onpeaenaeTca obblvaamu
Aenosoro 060poTa UAN UHbIMU 06bIYHO NpeabaABaseMbiMM TpeboBaHMAMM - cT. 431 TK; nokynatenb
06A3aH onnatTuTb TOBap MO LEHe, NPeayCMOTPEHHOW AoroBopom, nvbo, ecin OoHa [OroBOPOM He
npeaycMoTpeHa M He MOXKET ObITb onpeaeneHa, UCXOAa U3 ero yC/I0BUI, Mo LeHe, onpeaenaemoli B
COOTBETCTBUM C NpasBunamm cT. 385 K, a TakKe coBEpPLUNTb 3a CBOM CHET AeNCTBUA, KOTOPblE COMTAaCHO
3aKOHOAATE/IbHBIM aKTaMm, AOFrOBOPY UM 06bIYHO NpeabABAAeMbIM TpeboBaHMAM HeobxoaMMbl ANA
oCyLlecTBAEHUA naaTeKa - cT. 438 'K; B cnyyanx, Korga B BO3Me34HOM A0roBope LieHa He npeaycmo-
TpeHa 1 He MOXKeT BbITb onpeaeneHa UCXOAA U3 YCI0BUIA AOrOBOPA, CYUTAETCA, YTO UCMONHEHWE A0rO-
BOpPa A0/1XKHO ObITb NPOU3BEAEHO MO LLEeHE, KOTOPAsA B MOMEHT 3aK/1t04YEeHUA AOrOBOPa NPU CPaBHUMbIX
0b6CcTOATENBbCTBAX 06bIYHO B3MMaANach 33 aHaNOMMYHble TOBapbl, PaboTbl Uan ycayru - cT. 385 T'K; cm.
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Take cT. 794 'K, cT. 38 3akoHa PK «O ToproBom mopeniaBaHUmn».

HopmanbHoe ucnons3osaHue - cCyfononyyaTesb Bnpase TpeboBaTb AOCPOYHOIO PACTOPNKEHMUA
forosopa 6e3803mMe34HOr0 NO/b30BaAHUA NPU 0OHAPYXKEHUM HEAOCTATKOB, AENAOWMUX HOPMAIbHOE
UCrnonb308aHUe NMyLLECTBA HEBO3MOXKHbIM UAN 0BpeMeHUTENbHbBIM, O HAJIMYMU KOTOPbIX OH He 3Ha
W He MOr 3HaTb B MOMEHT 3aK/to4eHuA aorosopa - €T. 612 K.

Hadnexcauwjee ynpasneHue - L,OBEPUTE/IbHbIV YNPABAAIOLLMIA BNpaBe COBEPLLATb Nt0bble AeNcTBUA,
Kakne mor 6bl COBEPLUINTL COOCTBEHHUK C LOBEPEHHbBIM UMYLLLECTBOM C LLE/IblO Hads1exauwe2o ynpas-
AeHUA Um - cT. 888 TK.

JAocmosepHocms - noppagumk obasaH [0 3akaoveHMA forosBopa bbIToBOro moapaga npeacra-
BMTb 3aKa3uMKy Heobxogumyto u docmosepHyto MHGOPMaLLMIO O NpeanaraemMbix paboTax, Ux BUAAX U
0CobBeHHOCTAX, O LeHe U dopme onsaTtbl paboTbl, @ TaKKe COOBLWMTb 3aKa34MKy Mo ero npocbbe Apy-
rme oTHOCALLMECH K IOFOBOPY M COOTBETCTBYIOLLEN paboTe cBeAeHusA - cT. 644 TK.

CpasHumbie 06cmosamenbcmea - NepeBO3UYMK NPU3HAETCA NPOCPOUMBLLMM AOCTABKY Fpy3a, eciu
rpy3 He Bbl4aH B NOPTY BbIFPY3KK, MPeayCMOTPEHHOM 4OrOBOPOM MOPCKOM NePeBO3KM rpy3a, B CPOK,
KOTOpbI onpeaeneH coraleHneM CTOPOH, MPU OTCYTCTBUM TaKOro COMMALIEHUA - B CPOK, KOTOPbIU
TpebyeTca npu cpasHumensbHoix o6cmoamenscmeax - c1. 101 3akoHa PK «O Toprosom mopennasa-
HUMY.

YpesmepHocmes, copazmepHOCMb, KPALIHAA HE3HAYUMeAbHOCMb - eC/IN NOoAJ/IeXKalLan ynaaTe He-
yCTOMKa (WTpad, NneHsn) upesmepHo 8esUKa No CPaBHEHMIO C YObITKaMU KpeanTopa, Cya Brpase YMeHb-
WKNTb HEYCTOMKY (WTpad, NeHto), y4nUTbIBas CTeNeHb BbINOAHEHWUA 065A3aTeNbCTBA AO/IKHUKOM U 3aCy-
KUBatOLWMe BHUMAHMA MHTEPECHI AOKHUKA U KpeauTopa - €T. 297 I'K; cm. Takxe cT. 317 K.

KoHkpemHocmb, ocyuwyecmeumocme - NoBepPeHHbI 06A3aH UCNOMHATb AaHHOE eMy NopyYeHune B
COOTBETCTBUM C YKa3aHUAMM foBepuTens. YKasaHua JoBepUTENs AOMKHbI ObITb KOHKPEMHbIMU, Npa-
BOMEPHbIMU U ocywecmaumeimu - cT. 847 TK.

BbiHy®#(0eHHOCMb - NOBEPEHHbIN BNpaBe nepeaatb UCNOSHEHUE MOPYYEHUA Apyromy auuy (3a-
MECTUTEN0), ecan 3TO MPeayCMOTPEHO [0rOBOPOM, NGO eCNu MOBEPEHHbINA B8bIHYHOEH K 3TOMY
0bCcTOATENbCTBAMM B LieNIAX OXPaHbl MHTEPECOB AoBeputens - cT. 851 MK.

OuyegudHas 8bl2o0a - aelicTBUsA 6e3 NopyYeHUa, MHOTO YKa3aHWUs MW 3apaHee o0bellaHHOro co-
rNacuA 3aMHTEPECOBAHHOIO ML B LENAX NPefoTBPALLEHUA Bpedad ero JMYHOCTU UAN UMYLLECTBY,
NCMONHEHMA ero 06A3aTenbCTBa UM B €r0 MHbIX HEMPOTUBOMPABHbIX MHTEPECAX (AENCTBUA B YyXKOM
MHTepece) A0MKHbI COBEPLLATLCA, UCXOAA U3 04eBUOHOL 86120061 NI NOJb3bl U AEACTBUTENbHbIX UK
BEPOATHbIX HAMEPEHUI 3aMHTEPECOBAHHOIO ANLA, C He0HX0AMMOM Mo obcToATeNbCTBAM Aena 3ab0T-
JINBOCTBIO M OCMOTPUTENBHOCTBIO - CT. 855 TK.

Pa3zymHoele u docmynHble Mmepbl - NPU HACTYMNJEHUM CTPAXOBOTO C/yyas, NpeayCMOTPEHHOIO A0ro-
BOPOM MMYLLECTBEHHOIO CTPAXOBaHWS, CTPAaxXoBaTe b (3aCTPaxoBaHHbIN) 06A3aH NPUHATb PA3YMHbIe
U 0ocmyrHble B CNOXMUBLUMXCA 0OCTOATENbCTBAX Mepbl, YTOObl NPefoTBPATUTL MW YMEHbLUUTbL BO3-
MOXKHble yObITKK - cT. 829 K.

Menkue 6bimoessble cdenku - cT.cT. 22,23 TK.

Yz2po3a - npaBo cOBCTBEHHOCTM Ha CaMOBOJIbHYIO MOCTPOMKY He MOKET OblTb MPM3HAHO 33 YKa-
3aHHbIMM NLLAMW, €CIN COXPAHEHNE MNOCTPOMKM NOBIEYET HAPYLLEHMA NPAB U OXPaHAEMbIX 3aKOHOM
WMHTEPECOB ApYyrux nL, Anbo byaeT co3aaBaTb y2po3y KU3HU U 300P0BbI0 rpaxKaaH - cT. 244 TK.

B0O3MOMHOCMb - fO4YEePHEN OpraHM3aLMei ABNSETCA opUaNYECKoe L0, Npeob1afatoLyo YacTb
YCTaBHOIO KanuTtana (BbIMYyLLEHHOrO YCTaBHOIO KanuTtana) KoToporo cdopMmnpoBano apyroe opuan-
YyecKoe MU0 (Janee - OCHOBHAA opraHM3auma), 1M6o ecan B COOTBETCTBUM C 3aKAOYEHHBIM MEXAY
HUMMK JOTOBOPOM (NMBO MHBIM 06Pa3oM) OCHOBHAA OPraHM3aumMs MMeeT BO3MOXKHOCTb OnpeaenaTb
pelleHuns, NPUHMMaeMble JaHHOM opraHm3aumen - cT. 94 TK.

banaHc uHmMepecos - 8 cay4yae ynyyleHUA NONOXKEHUA MHOCTPAHHOIO MHBECTOPA, ABAAOLLEroca
pe3y/IbTaTOM M3MEHEHUI B 3aKOHOAATEeNbCTBE U(MUIM) BCTYNAEHUEM B CUY U (MIU) U3MEHEHUEM YC/10-
BMI MEXAYHapOAHbIX AOTOBOPOB, OTAE/bHbIE YCI0BUA KOHTPAKTOB MeXAy MHOCTPaHHbIM MHBECTO-
POM M YNOJHOMOYEHHbIM FOCYAAPCTBEHHBIM OPraHOM, MPeACTaBAAOWMM pecnybanKy, moryT bbiTb
M3MEHeHbI MO B3aMMHOMY COMNACUIO CTOPOH C Leblo AOCTUXKEHUA BAAGHCA SKOHOMUYECKUX UHMe-
pecos y4acTHUKOB - CT. 6 3aKOHa 06 MHOCTPAHHbIX MHBECTULUAX.

AdeKkeamHasA u 3¢hhekmusHaAs KoMneHcayusa - Npu U3MeHeHUWN 3aKkoHoaaTenbCTBa KasaxcTaH B
obnactn obecnevyeHns 060POHOCNOCOBHOCTM, HALLMOHANbHOM 6€30MacHOCTH, B Chepe 3KONOrMYECKOM
6€30MacHOCTM U 34PaBOOXPAHEHUSA M HPABCTBEHHOCTM, YXYALIAIOWEro MOMOXKEeHMEe MHOCTPAHHOTO
MHBECTOPaBAAHHbIX0BNACTAX, MIHOCTPAHHOMY MHBECTOPY L0/1IKHA ObITb BbINNa4eHa He3aMeANUTeIbHasA
a0eK8amHasA U a(hgheKMuUB8HaAs KOMMEHCaLMs B Ba/tOTE MHBECTMPOBAHMA MO0 B MHOCTPAHHOM BastoTe,
YCTaHOBNEHHOW COrMalleHNneM MHOCTPAHHOIO MHBecCTopa ¢ Pecnybaunkoi KasaxcTaH- cT. 6 3akoHa 06
WMHOCTPAHHbIX MHBECTULLUAX.
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ObuwecmeeHHbIli UHMepec - WHOCTPaHHble MHBECTULMW He MOryT ObiTb HaLMOHANM3UPOBAHDI,
3KCMPOMNPUUPOBAHbI MM NOABEPrHYTbI MHBIM Mepam, MMELWMM TaKMe e MNOoCNeAcTBMA, Kak
HaLMOHANM3AUMA W 3IKCMpoMnpuaLmsa, 3a WCKAIOYEHMEM CAyyaeB, KOrAa Takasa 3KCnponpuaums
ocylwiectBafeTca B obuwjecmeeHHbIx UHMepecax ¢ cobaogeHneM HaZ/ieKallero 3aKoOHHOro nopsagka
M npousBoauTca 6€3 AUCKPUMMHALMM C BbINAATON HemMeasIeHHOW afAeKBaTHOW U 3dPEKTUBHOM
KomMneHcaumm - €T. 7 3aKoHa 06 MHOCTPAHHbIX MHBECTULMAX.

HeobocHosaHHble npeumywjecmea - MOHOMOJAUCTMYECKAA W BCAKAA MHaa AesTeslbHOCTb,
HanpaB/IeHHAA Ha OrPaHNYEeHNE NN YCTPAaHEHME 3aKOHHOM KOHKYPEH LMK, Nosly4eHne He0O6OCHOBAHHbIX
npeumyujecms, yuieMaeHune Npas U 3aKOHHbIX MHTepecoB NoTpebutenen, He gonyckaetca - cT. 11 MK,

HpaecmeeHHble cmpadaHus, ghusuvecKkue cmpadaHusa - Npu onpeaeneHnm pasmepa MopasibHOro
BpeAa y4MTbIBAETCA KaK CyObeKTUBHAA OLLEHKA NOTePMNEeBLUNM TAXKECTU NMPUYMHEHHOTO EMY HPABCTBEHHO-
ro ywepba, Tak 1 06beKTUBHbIE AaHHble, CBUAETE/bCTBYIOLWME O CTENEHU HPABCMBEHHbIX U (hu3U4eCcKUX
cmpadaHuli nomepresuwezo... - cT. 952 TK.

Mopouyawjue ceedeHus - rpaxgaHWH Bnpase TpeboBaTb B cygebHOM nopsaKe ONpoOBeprKeHusA
CBeAEHUN, MopoYauwjux ero 4ecTb, 4OCTOMHCTBO UKW AEN0BYHO penyTaumto - cT. 143 TK.

Jlu4HaA #U3Hb, UHMUMHAA HCU3Hb - TPAXKAAHUH MMEET NPaBO Ha OXPaHy TaWMHbl AUYHOU HU3HU, B
TOM 4Yucne TaliHbl Nepenuckuy, TefiepoHHbIX NEePEroBopoB, AHEBHUKOB, 3aMETOK, 3aMUCOK, UHMUMHOU
HCU3HU... - CT. 144 TK.

HeTpyaHO 3amMeTUTb, YTO ITOT AaKe BecbMa NPUBAU3UTENbHbBIA CMUCOK UAIIOCTPALMIA OLLEHOYHbIX
MOHATUI OTHOCUTCA K CAMOMY LLUMPOKOMY KPYTy rpa*kaaHCKO-NPaBOBbIX MHCTUTYTOB.

OueHOYHbIE NOHATUA MOXHO KnaccudumLmMpoBaTb NO PasHOOOPa3HbIM OCHOBAHUAM.

Mo xapaKTepy ouEeHOYHblE MOHATUA MOXHO NOAPA3AENNTD Ha:

1) KonuvyecmeeHHble, B KOTOPbIX OLLEHKA CBA3AaHA C UMPPOBbIMM BEIMUMHAMM (CUCTEMATUYECKUIA,
KPYMNHbIM, 3HAYMTENbHbIN); 2) amuyecKue, B KOTOPbIX OLLEHKA CBA3aHa C MOPa/ibHbIMW KaTeropusamu
(mobpocoBecTHOCTb, HPABCTBEHHOCTL); 3) cMewaHHbIe, B KOTOPbIX OLEHKa onpeae/ieHHbIX UMPPOBbIX
BE/IMYMH COYETAETCA C MOPA/ibHbIMW KAaTeropusmm (KOHKPETHbIN, OCYLW,EeCTBUMBbIN, BbIHYXAEHHbIN,
Haanexalwmi).

OpyrMm oOcHoBaHMeM KaaccudpuKaumm BbiCTynaeT crnocob onpeaeneHms OUEHOYHbIX MOHATUM
B 3aKoHogaTtenbcTBe. Mo 3TOMy OCHOBaHMIO OLLEHOYHblE MOHATMA MOXHO pPa3buTb Ha: 1) yucmele,
KOTOpble He 06YC/I0BIeHbI HUKAKUMM UHbIMW haKkTopamm (0BLLECTBEHHbIN MHTepec, HegobpocoBecTHoe
nosefeHue, CNpaBeanMBOCTb); 2) onpedensembie Yepe3 Opyaue oueHo4Hsle MoHAMUA. Hanpumep,
8 cuny cT. 401 TK cylecTBEHHbIM MPU3HAETCA HapyleHWe, KOTOpOe B/eYeT A1A APYroi CTOPOHbI
TAKoW yLLepb, YTO OHa B 3HAUMTE/IbHOW Mepe JINLLAETCA TOro, Ha YTo Oblaa BNpaBe paccymTbiBaTb NPU
3aK/1II04YEHMN AOTOBOPA, TO €CTb OA4HO OLEHOYHOE NOHATUE CYLLLECTBEHHOCTb, ONpPeaenaeTcs Yyepes gpyroe
— 3HAUUTENbHOCTb; 3) 0e2paHUYEeHHbIe YKa3zaHMeM Ha cdepy cBoero npmumeHeHusa. Tak, n. 8 ct. 159 MK
YKa3blBaET, YTO CYLLECTBEHHOE 3HaYeHNE MMEET 3ab/1yKAeHNE OTHOCUTE/IbHO NPUPOAbI CAENKU, TOXKAE-
CTBa WJIM TAKUX KAYecTB ee npegmMeTa, KOTOpble 3HAUUTEIbHO CHUMKAIOT BO3MOXHOCTU MCMNO/b30BaHMA
€ro no HasHavyeHuto; B €T. 832 MK gaeTca npuMepHbI NepeyeHb CyLLLECTBEHHbIX 0OCTOATENBCTB, UMEIOLLUX
3HauyeHue A/nA onpeaeneHua BEepPOATHOCTM HaCTyNaeHWUA CTPaxXxoBOro C/Ayyas M pasmepa BO3MOMKHbIX
ybbITKOB, O KOTOPbIX CTpaxoBaTesib 06A3aH COOOWMTbL CTPAXOBLUMKY: 0BCTOATENbCTBA, ONpeaesieHHO
OroBOpPEHHbIE B TMMOBbIX YC/IOBUAX (MPaBMAax CTPaxoBaHMA), pa3paboTaHHbIX CTPAXOBLLMKOM, UK B
NMUCbMEHHOM 3aMnpoCe CTPAXOBLLMKA, HAaNPaBJEHHOM CTPAX0OBATE O B NepPUOoZ, 3aK/Il04EHUA A40roBOpa.

BO3MOXHO fiefieHMe OLLeHOYHbIX NOHATUIM No 06bemy Ha:

1) umetolwme obliee 3HayeHWe 4S9 BCeX WMAM pafa rPaxKAaHCKO- MPaBOBbIX MHCTUTYTOB
(m0BpOCOBECTHOCTL, HPABCTBEHHOCTb) M

2)  pevicTBylolMe B Npeaenax og4HoOro MHCTUTYTa. TakMX NOHATUIN 6ONbLUIMHCTBO — CYLLECTBEHHOE
HapyLlLueHWe, gocToBepHas MHOpPMaLMsA, O4EBMAHAA BbIFO4A U T.M.

3HauyeHue OLLEHOUYHbIX NOHATUIA.

MpaBo npeactaBnseT coboit YCTAaHOB/JEHHYKO FOCYAAapCTBOM ONpeneseHHOCTb. KneToyka npasa,
KOTOpOWM ABAAETCA NPaBW/IO MOBEAEHWUA, NO CBOEM NPUMPOAE He AOMNycKaeT HeonpeaeneHHocTu. B
CBA3M C 3TMM BO3HMKAET BOMPOC: HE BbINALAOT /M OLEHOYHbIE MOHATMA CO CBOMM AONyLEeHWEM
pa3HOBApPMAHTHOCTM MOBEAEHUA MO BONE CYOBLEKTOB M3 3TOM 3aKOHOMEPHOCTU, HE ABAAIOTCS JIM OHU
4YeM-TO MHOPOAHbIM NPaBY UM HEKOTOPbLIM UCKAOYEHUEM M3 NpaBua? A Aymato, YyTo HeT. OueHOYHble
MOHATUA - OPraHWYHbIM COCTABHOM 3/1EMEHT MpPaBa, N OHW He HapyLlaloT onpeaeneHHOCTM npasa. B
CyObEKTMBHOM YCMOTPEHMM ML, MPUMEHSIOLLETO OLEHOYHbIE MOHATUA, LLOIXKHO NPUCYTCTBOBATbL HEYTO
BceoblLee, Bbille KOTOPOro HEMO3BOJIUTE/IbHO BO3BbILWATLCA COOCTBEHHON MHAMBUAYANbLHOCTM NMLA.
YucTo cnyyariHoe NOHMMaHWe Mo TUMY: HPABUTCA — He HPABUTCA — 4acTo oOmMaHYMBOE M OWNBOYHOE,
nogMeHsaeT HeobXoAMMOe Hauano, cogeprralleeca B 60/1bLWIMHCTBE OLEHOYHbIX MOHATUIA. ITO BCeobLuee,
ABNAIOLLEECA KBMHTICCEHUMEN MPaBOBOW OMNpPene/ieHHOCTU, COAEPKUTCA B MOHUMAHWW LeNCTBYLO-
LLero npaea, B COAEP!KaHMM Pa3yMHOCTU, A0OPOCOBECTHOCTU, OYEBUAHOCTM, CYLWLECTBEHHOCTM U MNp.,
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CcPOPMUPOBAHHOM CTONETUAMMU MPUMEHEHMUSA, UCTOIKOBAHWA, YACHEHWA, OHO 3UXKAETCA Ha aBTOpUTETE
6EeCKOHEYHOro NOBTOPEHUSA CXOAHbIX YOEXAEHUI UHANBUA0B, aBTOPUTETE rOCYAAPCTBA.

MpaBoBaA HayKa CTaNKMBaeTCA 34eCb C OCOObIM COOTHOWEHMEM KaTeropuii Cy6beKTUBHOMo U
06bEKTUBHOTO B Npase. B auckyccun 30-neTHen A4aBHOCTU Mo Npobieme CBA3M 3TUX KaTEFOPUN OCHOBHOE
BHMMaHMe H6bIN10 COCPEeOTOYEHO HA AETEPMUHMPOBAHHOCTU CYy6bEKTUBHbIX 3/1IEMEHTOB NPaBOTBOPYECTBA
0OBbEKTUBHBIMW, BA3UCHBIMM OTHOWEHMAMM!., PaccmaTpmBas OLEHOYHbIE MOHATUA, rNaBHble GOopMbl
cBA3el 3TUX KaTeropuii cnegyeT ycTaHaBAUBaTb, BO-NEPBbIX, B 06/1acTu cneumdryeckoro, Kak s cTpem-
JIIOCb NOKa3aTb, BUAA NpaBoOpeasmsaLmm, BO-BTOPbIX, B 061aCTU AETEPMUHUPOBAHHOCTU CYyObEKTUBHOM
BO/IM He 3aKOHOAaTeNA, @ yNPaBOMOYEHHbIX Ha NPaBONPUMEHEHWE /UL, B-TPETbUX, C Y4ETOM AENCTBUA
06BEKTUBHBIX GAKTOPOB MO NPEUMYLLECTBY HAACTPOEYHOrO, @ He 6a3MCHOrO CBOWCTBA: HOPMAMMU MNPaBa,
NpPaBOCO3HAHNEM, HaYYHbIMW LOKTPUHAMM U Np.

KoHeyHo, oueHOYHOEe MNOHATME 6e3 CYOBEKTUBHOINO YCMOTPEHWA eCTb JIMWEHHAs pPeasibHOCTM
abcTpaKkuma; peanbHOCTb 06peTaeTcsa TONbKO NOCPeACTBOM Cy6beKTUBHOM BOW. HO, C APYroi CTOPOHDI,
CybbeKTMBHAsA BOAS, NPU3HABAs YTO-IMO0 3HAUYMMbIM, HEe LO/IKHA OCTaHABAMBATLCA HAa TOM, YTO AAaHHOe
MO nosaraeT 3Ha4MMbIM. 3HAYMMOE COCTOUT B MPOHUKHOBEHWM B UAEW AeNCTBYIOLWEro NpaBa, MHave
roBOpPs, OHO 3aK/IOYAETCA B 3HAHUU M MOHUMAHWUW NMpaBa U ero ayxa. Cy6bbeKTUBHOCTb AO/IXKHA BO3BbI-
CUTbCA [0 TOYKM 3PEHUA COBPEMEHHOI NPaBOBOM LMBUAM3ALMKU, BO BCAKOM C/lyYyae A0 TOrO YPOBHA
LMBUAN3ALLMM, KOTOPbIN BOMJIOLLLEH B NPABOBOM CMCTEME SaHHOTO rocyapcTaa. [MosTomy y cybbeKTUBHOTO
YCMOTPEHMA TOTO Ke CyAbW UK CTOPOH A0roBopa MMeHTCA 06bEKTUBHbIE, AOCTAaTOYHO YCTaHOBUMbIE
rpaHuLbl, @ He onpeaenfemMble TO/IbKO ero Cy6beKTUBHbIMU 3HAHUAMM, MHEHUEM U JIMYHBIM OMbITOM.

HekoTopble coBpemeHHble ¢unocodpckme TeyeHusa (ocobeHHO Te, KOTopble CBOMMU WMCTOKamM
nmetoT BO33peHua fymbonbaTa) Aaxe B fA3blke BUAAT NPUCYTCTBUE OTAANEHHOTO MPOLU/IOFO B Ha-
cToAlem, MO0 A3bIK HACbILLEH MepeXKMBAHUAMM MPEXHUX MOKONEHUA U XPaHUT UX XKUBOE AbIXaHUe.
Tem 6onee, NnpaBoBegeHME, FAe KOHLUEHTPALMA PasymMa U YyBCTB MPEXHUX MOKONEHUI B AEMCTBYHOLLMX
NPaBoOBbIX HOPMAX MOXET NPOCMaTPMUBaTbCA Bosee YETKO M BbINYKI0, YEM B GDUI0NOTMM 3aBUCMMOCTb
A3bIKOBbIX GOPM OT 06Pa3a *KMU3HU HAPOAA, AOTIKHO MPUCYLLMMM MPABOBOW HayKe NPUEMAMMN HAXOANUTb
M yTBEPKAAaTb TO NOCTOSHHOE U BCeobLee, YTO COAEPKNUTCA B OPUANYECKMX, B TOM YMCAE OLLEHOYHbIX
NOHATUAX.

[OelictBuTenbHan rmMybuHa N 06bEKTUBHOCTb OLEHOUYHbIX MOHATUIA NPU ONope Ha UHAMBUAYa/bHbIE
OLLEHKM, BKYC, 3HaHWUA OCTAlOTCA HEMOCTUNKMMbBIMU, MO0 A1A 3TOro TpebyeTcs NOMHOTA U aAEKBAaTHOCTb
YCBOEHMA PasyMOM LIeHHOCTM npaBa. B KuTaickoli MMbonorum ectb Takol cloxeT. Hekuit yenoBek
npenogHec KHA3I0 Kycok HedpuTa. He pacno3HaB B KycKe Mopoabl ApParoLeHHOCTb, KHA3b Besnesn
oTpYybUTL gapuTento Hory. Koraa Ha NpecTton BCTYNUA HOBbIM KHA3b, OH BHOBb NPenogHec CBOM Aap, HO
TOT BeNen oTpybuTb emy Apyryto Hory. U anwb TpeTUid MpaBUTEIb CYMEN OLLeHWUTb NoAapoK. Custowmii
AparoueHHbI KaMeHb NpaBa, NoA06HO 3TOMy HedPUTY, NOKPLITLIN ANA HEMOCBALLEHHbIX NIECEHbIO U
PXKOW, HE MOKET ObITb OLLEHEH MOBEPXHOCTHbIM B30POM M 06bIBATE/IbCKUM PA3yMOM.

OTCyTCTBME KpWUTEPUEB B pasrpaHMyeHuMn [06pocoBECTHOrO M HeAobpPOCOBECTHOro, ABHOMO W
HesIBHOrO 1 T.N. 03Ha4as0 bbl, YTO OCTAETCA PYKOBOACTBOBATHLCA /INLWb CYOBEKTUBHBIM BKYCOM, KOTOPOMY
Hesb3A NpPeanuncbiBaTb NPasBuia M 0 KOTOPOM HET CMbIC/1a CNopuTb. Ho Aaxe B cdhepe Xya0sKecTBEHHOro
TBOPYECTBA TBOPEL, CO3HATE/IbHO WM HEOCO3HAHHO NOAYMHAET CBOK (aHTa3Mio TBEPAbIM 3aKOHaM
¥aHpa. Huyem HecBA3aHHbIM NOTOK 06pa30B, CYLLECTBYIOLMIA B BOOBPaAXKEHUN M03Ta, KaK TONbKO OH
BbIOpan ans ux sonnoweHus GopmMy COHETa WM XOKKY, OO/IKEH YMECTUTbCA COOTBETCTBEHHO B 14-
MK 3-CTUXOTBOPHbIE CTPOKM, He bosiblie M He MeHblue. CyLecTBYeT Tak:Ke 06beKTUBHAA 3aBUCMMOCTb
XYL0XKECTBEHHOTO ¥KaHpa OT 3aKOHOB PeasibHOM *KU3HW. B cBOe Bpems Ha MeHs MPOU3BEAN CUIbHOE
BNeyateHne TeKCTbl Nekumii A.B. JlyHayapcKoro o nutepatype. B HMX, B YAaCTHOCTU, OYEHb XOPOLUO
MOKasaHa 3aBUCMMOCTb PbILAPCKOM M033UM OT IKOHOMMUYECKUX YCI0BUIN deosanbHOro obuecTtsa, ot
cMCTeMbl HacnefoBaHUA HeaBUXMMOCTKM, obecneynBalolleil MHTepechl CTapllero cbiHa, B TO Bpems
KaK MJIaAWNM CbIHOBbAM MPUXOAMIOCH HA BbIAENEHHOM UM B KQUeCTBe YTeLEeHUs KOHE U PbILAPCKUX
Jocnexax MCKaTb iydwei [onu, u, yroxaaa 6orateim 6narogetensim, NpMHMMaBLLUMM MX Ha MOCTOW,
BOCXBa/IATb [JOCTOMHCTBA YKEHCKOIO OKPYMKEHWA X03AMHA, KOTOPOE M3-3a MponacT B COLMANbHOM
NONOXEHUMU BbII0 HEAOCTYNHO HULEMY PbILAPI M MOTOMY BO3BOAMMOE B MOCBALLEHHbIX NpeKpac-
HOW Jame MO3TUYECKMX TBOPEHMAX B HEGeCHbIN paHr. Mepexoaa OT XyAOXKeCTBEHHbIX NpousBeaeHui
K Npou3BeAEeHUIO TOCyAapcTBa, MMEHYemMoMy MNpPaBoOM, Mbl MOXemM Habnwogatb ropasgo 60/blyto
npeaonpeseneHHOCTb CTPYKTYPHbIX GOpM, coaepsKaHuMa HOpM, AeNCTBUMIA cybbekToB ¢daKkTopamu
06BbEKTUBHOrO CBOMCTBA. 3aKOHOAATElb UMEET onpeaesneHHyo ceoboay Bbibopa meToda peryaMposa-
HUSA TOM WM WUHOW Tpynnbl OBLLECTBEHHbIX OTHOLIEHWI (OH MOMET MpPM3HATb KaKMe-To AencTBus
npectynaeHvem uau Het, obaeyb nepepadvy rocygapcTBEHHOro MMyLLecTsa B Gpopmy NOCTaBKU UM
KYNIM-NPOAANKW, AU AAMUHUCTPATUBHOIO PACNOPSAXKEHMUA U T.4.), HO NOC/E OCYLECTBNEHHOIO Bblibopa

1Cm.: Heobatino 1.E. O6beKTnBHOE M Cy6beKTUBHOE B Npase (K utoram anckyccuun)//MpasosegeHue ,
1974. Ne 1. C. 14-25.
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COOTBETCTBYIOLLME NPABOBblIE HOPMbI NOMNAAYT, Y*KEe HE3aBUCUMMO OT ero BO/W, B ONpeLesIeHHyo OTpac/b
npasa, B onpeaesieHHbl NPaBOBON UHCTUTYT U A0/IXKHbI OyAYyT NOAYMHATLCA BHYTPEHHUM 3aKOHAM 3TOM
OTPAC/M M MHCTUTYTA. ITa MAEA OTHOCUTCA U K CTEMEHW npefonpeneneHHOCTM NoBeAeHUs CyObeKToB
npasooTHoweHuA. CTOpoHbl AoroBopa umetoT cBobogy Bbibopa BuAa 3ak/AHH4aeMoro A0rosopa.
Ho, cBoboaHo M3bpaB BMA [4OroBopa, CTOPOHA AO0J/IXKHA 3HATb, YTO OHA MOAYMHAET cebsi, BO-NepBbliX,
coaepKalMmca B 3aKOHOAATENIbHOM PeryimpoBaHUM AAHHOFO A0roBOpPa OLEHOYHbIM MOHATUAM, BO-
BTOpPbIX, TOM Mepe 06bEKTUBHOCTU OLLEHOYHbIX MOHATUIA, KOTOPAsA C/0XKMAACb B NPaBe.

Henb3a 060iMTM BHUMaHMEM TOT GaKT, YTO OLLEHOYHbIE MOHATUA CO34at0T NPAaBOMEPHOE OCHOBAHME
ANA CyAeNCcKoro yCMOTPEHMSA, a paclumpeHme chepbl UX MPUMEHEHUSA pa3gBUraeT rpaHuLbl CyaelicKkoro
YyCMOTpeHuA. PadymeeTcs, yCMOTPEHUE CyAbW — 3TO He TO Ke CaMoe, YTO NPOU3BO/ CyabM.

HasBaHHOe 06CTOATENIbCTBO BbI3bIBAET ABONCTBEHHOE OTHOLIEHWE K OLEHOYHbIM MOHATUAM.

C ofHOWN CTOPOHbI, OHWM MOTyT crnocobcTBOBATb Koppynuuu, Mbo nog ¢GopmasibHbiM 3aKOHHOM
NPUKPLITUEM AAOT CYAY BO3MOMXKHOCTb BbIHOCUTb HY¥KHOE pelueHue. MNpun 6ecyecTHOCTM M HErPaMOTHOCTH
cyaevi OHW CoAEencTBYIOT NOAPLIBY BEPbI B CNPaBes/IMBOCTb Y YHAaCTHUKOB rpaXKAaHcKoro o6opoTa. Cyaps
— LLleHTpasibHOe 3BeHO npasocyaua. Kaaposblii ronog B cyaebHol cucteme — nM3BecTHas UCTUMHA. K Tomy
e, Hesb3a yNycKaTb U3 BMAA TO, YTO CNpaBes/IMBoOe peLleHue CyAbM BbI3peBaeT Ha NoYse NoA/IMHHOM
COCTA3ATE/IbHOCTM YYaCTHMKOB NpoLecca, KoTopas elle H6osiee yA3BMMA U C KaAPOBOM CTOPOHbI, U TOYKMK
3peHMA npoLLeccyasibHoM obecneyeHHOCTH.

B KauyecTBe KpaMHero HeraTMBHOINO MPOSB/AEHUSA OLEHOYHbIE MOHATUS B Pas/MYHbIX dopmax
PEBO/IIOLLMOHHOIOMPABOCO3HAHMA (YYETKIACCOBLIXMHTEPECOB, LLe1eCco0bPasHOCTb, T.H.COLMaANNCTUYECKan
3aKOHHOCTb) MOTYT BbICTYNaTb BOOOLLE KaK cBOeObpasHoe oTpuLLaHMe Npasa.

C gpyroii CTOPOHbI, OLEHOUYHbIE MOHATUA CMOCOOHbI BbINOAHATL LE/bli P NO3UTUBHbBIX GYHKUMNA.

1. OueHOoYHble MOHATUA MOTYT yAydwaTb cyaebHyo NPakTUMKYy, 6o MHAMBMAYAbHAA NPUPOAA
OLEHOYHOTO MOHATMA MNpeanosaraeT HeobXoAMMOCTb B 060OLLEHUN NPAKTUKK, AOCTUMKEHUA eauHO-
06pasunaA B OQHOTUMHbIX CAyYasX.

2. OueHOoYHble MOHATUA MOTYT COLENCTBOBATb YTBEPXKAEHWUIO MPUHLMMNOB CrNpaBeaMBOCTH,
MOCKO/IbKY NMO3BO/IAIOT MPU PELLEHMM CNOPA YYNTbIBATb TOHKOCTU STUYECKOIO NopAaKa U np.

3. OueHOYHble NMOHATUA CMOCODCTBYIOT BXOXKAEHUIO B MMPOBYIO | NMPaBOBYO CUCTEMY, B KOTOPOH
MHOTO TAaKMX MOHATUIA, U MMEETCA YCTOSABLUAACA MPaKTUKa. BeHcKas KOHBEHLUMS O AOroBOpax Mexay-
HapoAHOM KyN/n-NPOAaXKM TOBAapPOB OAHUM U3 LEHTPAsIbHbIX KpUTepUeB TONKOBaHUA KOHBEHLMN NPAMO
Ha3blBaeT CoAeNCcTBNE COBMOAEHNIO OOPOCOBECTHOCTMN B MEXAYHapoaHoM Toprosae (n. | cT. 7), Kpome
3TOTO YaCTO YyKa3blBAETCSA HA NMPUMMEHEHME NpaBuaa PasyMHOCTU NPW OLLEHKe MOBEAEHUS CTOPOH (CT.CT.
8, 18, 25, 33- 35, 37, 39, 43, 47-49, 60, 63-65, 72, 73, 75-77, 79, 85-88), 0683aHHOCTb CTOPOHbI NPUHATb
Pa3yMHble Mepbl K YMEHbLUIEHUIO yulepba, BbI3BAHHOTO HapyLlweHnem o0bA3aTeNIbcTBa KOHTPareHTom (cT.
cT. 77, 85-88).

4. OugHOYHble MOHATMA MOMOTaOT 3aM0HATbL NPobenbl B 3aKOHOAATENbCTBE. B noBcegHeBHOM
NPaKTUKe HEeTPYLHO HAWTM MHOMKECTBO MPUMMEPOB, KOr4a Cy4 AOJ/KEH PyKOBOACTBOBATbCA 06LWMMM
HOPMaMM, TaKUMM, K MPUMEpPY, KaK COYeTaHME MHTepecoB COBCTBEHHUKA C MHTEpecamMun Apyrux AuL,.
MopoW cylLecTBoBaHME OLLEHOYHOMW HOPMbI HeONpPaBAaHHO!, HO 6e3 Hee Bbl1o Bbl eLLe XyKe, MOCKOIbKY
npv Hannumm npobena B 3aKOHOAATENBLCTBE NPULLAOCH Obl NpuberaTb K aHaNOrMKM NpaBa UM 3aKOHa, YTO
paclimpseT BO3MOXKHOCTM NMPOM3BOJIbHOIO MUCTO/IKOBAaHMA NPABOBbIX HOPM, B TO BPEMSA KaK Hajunyue B
3TOM C/y4ae OLEHOYHOTO NMOHATUA CyXKaeT BO3MOXHOCTU MPOU3BOLHOIO TOIKOBAHUSA.

MoKaem Ha Nprmepe NPaKTUYECKOe 3HAYEHME OLLEHOYHbIX MOHATUIA. B COBETCKOM 3aKOHOAATENIbCTBE
(MonoskeHne 06 OTKPLITUAX, M30O6PETEHMAX U PALMOHANM3ATOPCKUX NpeasoxKeHusax ot 21 asrycta 1973
r.) nsobpeteHne onpenensanocb Kak «kHoBoe M 061aaatoLllee CyLLeCcTBEHHbIMU OTIMYUAMU TEXHUYECKOE
pelweHne 3a4a4n B N06OM 061aCTM HAPOAHOro XO3AMCTBA, COLMAIbHO-KY/ABTYPHOrO CTPOUTE/IbCTBA
AN 060POHBI CTPaHbI, AatoLiee NOAOKUTENbHbIN 3ddeKT». B nepmnog pa3paboTKu nepsBbix 3aKOHOB NO
NPOMbILWIEHHON COBCTBEHHOCTM Beflacb aKTUBHAA AMCKYCCMA MO NOBOAY BbIPaXKEHWA «TEXHUYECKoe
peleHmne 3a4a4mn», KaK, AKoObI, M3/ULIHE CYKatoLWero NOHATUE N306pETEHMA TONIbKO L0 YPOBHA TEXHUKM,
OCTaB/AA 32 ero paMKaMu Takme 06BEeKTbI, KaK WTamMMbl MUKPOOPFaHW3MOB, Ky/bTYPbl KJETOK pacTeHu
M KMBOTHbIX. T.E. KayablpoB oTMeYaeT, YTO CTOPOHHMKM TaKOTro B3s4a COBEPLUEHHO YNyCcKatoT U3 BUAY
[APYroe CMbIC/10BO€E 3HAYEHME BbIPAXKEHWNA KTEXHUYECKOE peLleHmMe 3a,a4mn», KOTOPOE MOXKET 03HaYaTb He
061aCTb TEXHWMKMK, A CYLLLHOCTb cnocoba pelueHna KOHKPETHOM NpaKTUYecKol 3agaun. Hanpmumep, nateHTt
Ha cnocob neyeHuA KakoW- TO HOME3HN COAEPXKUT NOCNEeA0BaATE/IbHOCTb MPUMEHEHUA ONpeaeneHHbIX
NeKapcTB, GU3NOMOTMYECKMX MPOLEAYP M MHbIX MPUEMOB NEYEHMA, U 3Ty NOCIEL0BATE/IbHOCTL MOKHO

! Hanpumep, /1.B. LLleHHWKOBa pekoMeHAyeT 3aMMCTBOBATb PAA, MPaBMA rpaxKAaHCKOro 3aKoHOAaTe1bCTBa
lepmaHun, onpeaeneHHo peraMmeHTUPYIOLLMX CUTYaL MK, BOZHMKaKOLWME MeXAY COBCTBEHHMKOM U coceasmu,
B3ameH 06Le0oLEHOYHOM0 NOAX0Aa O COYETAaHMM MHTEPECOB COBCTBEHHMKA C MHTEPECAMM APYruX Anl,. Cwm.:
LlJeHHUKo8a /1.B. MpaBo cOBCTBEHHOCTU B rpaAaHCKOM 3aKkoHoaaTenbcTse Poccmm//3akoHoaaTenbctso, 2001.
Ne 1. C. 12-13.
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Ha3BaTb TexHWKoM ieveHuA. CT. 991 TK coxpaHuna TEpMUH «TEXHUYECKOE peLleHne» B 1erasibHOM MOHATUN
n306peTeHnsn. Takum o6 pa3om, LaHHOE OLLEHOYHOE NOHATME NOATBEPAN/IO CBOE NPABO HA KU3HbL. [pyrum
OLeHOYHbIM 3/IeMEHTOM M30OpeTeHUs, TOUHEee, KpUTepMEM NAaTEHTOCNOCOOHOCTU M306peTeHUA ABNAETCS
ero Hosu3Ha. B c1. 992 TK cogeprkaHne HOBU3HbI He pacKkpbiBaeTcA. Ero KOHKpeTusauma coaepxumTca B
MaTeHTHOM 3akoHe PK 1999 r. u MaTeHTHON WHCTpyKUMM PK 1999 r. M306peTeHme CUMTAETCA HOBbIM,
€C/I OHO HEM3BECTHO U3 YPOBHA TEXHWUKK. 32 HECKONBKO AECATUNETUI B MOHMMAHUN KPUTEPUA HOBU3HDI
NPOU30LWM Cepbe3Hble n3MeHeHus. NonoxkeHne 06 OTKPLITUAX, U30OPETEHMAX U PALLUOHANINIATOPCKUX
npeanoxeHunax ot 21 asrycta 1973 r. yctaHaBAMBaNO, YTO «peLleHmne NPU3HAETCA HOBbIM, €C/In A0 AaTbl
npuvopuTeTa 3aABKM CYLLHOCTb 3TOrO WU/IM TOMKAECTBEHHOIO pelleHusa He bbina packpbita B CCCP naun 3a
rpaHULEN ANA HeonpeneNeHHOro Kpyra JnL, HacTo/IbKO, YTO CTalo BO3SMOXHbIM €ro OCYLLEeCTBNEHUEY.
OueHoYHOe NOHATUE HOBU3HbLI TPebOBANO PACKPbLITUA Yepes Apyrne OLEeHOYHbIe MOHATUSA, TaKMe KaK
«CYLLHOCTb TEXHWUYECKOrO PeLUeHMn», KTOKAECTBEHHbIE PELLIEHUAY, KHEONPEeAENEHHbIN KPYT NL», YTO
Ha NPaAKTUKe BbI3blBAJI0 MHOTOYMC/IEHHbIE BOMPOCHI, CMNOPbI U YNPEKU B HEACHOCTM NPABOBOrO aKTa.
3aKkoH «06 nsobpeteHunax 8 CCCP», caenan war B CTOpoHy 60/blUelt ACHOCTU AAHHOIo NOHATMA, onpe-
AenunB, YTo «M306peTeHne NPMU3HAETCA HOBbIM, EC/IN OHO HEM3BECTHO M3 YPOBHS TEXHUKMY», A@B NPU 3TOM
MOHATUE YPOBHA TEXHUKW.

Janee, NMateHTHbI 3aKoH PK. (cT. 6) onpeaenseT, 4To CBeAeHUs 13 YPOBHA TEXHUKM BKAOYAIOT Nt0ObIe
cBefgeHua, cTaslime obLweaoCTyNHbIMM B MMPE A0 AaTbl NpuopmuteTa nsobpeteHus. 3aecb npeactaBnaet
MHTEpeC oLeHOoYHoe MnoHATMe obweaoctynHocTu. M. 111 MNateHTHOW MHCTpyKuumn PK npepnucbiBaet
cyMTaTh OOLWEAOCTYNHBIMW TaKMe CBEAEHWUA, C KOTOPbIM JIMLO MOXeT O3HaKOMUTbCA camo, nnbo o
coaepykaHMM KOTOPOro eMy MOXKET BbITb 3aKOHHbIM MyTeM coobLeHo. Ha NpakTuKe BOSHUKAOT BOMNPOCH!
0 XapaKTepe CBeAEeHWN, COAEPNKALLMXCA B CYKEOHbIX U CEKPETHbIX AOKYMEHTax. B Lenom, Kak 3amevaet
T.E. KayablpoB, gaxke npu oTcyTcTBMU rpudOoB CEKPETHOCTU M YKa3aHUA « A5 CNYKeOHOro nosib3oBaHUAY
WCTOYHUK MHPOPMaLUM MOXKeT ObiTb MPU3HAH He BXOAALMM B YypOBeHb TeXHWKU. OKoH4YaTenbHoe
OTHECEHME UCTOYHUKA MHPOPMALMN KO BXOAALLMM WU HE BXOAALWMM B YPOBEHb TEXHUKM ABNAETCA
npeporaTMBoON TaKMX CyOBEKTOB MPUMEHEHMA OLEHOYHOTO MOHATUA, KaK MaTeHTHbIA 3KCnepT,
AnnenAumoHHbIM coBeT KasnaTeHTa uau cya. HakoHew, elle o4HO OLEeHOYHOe NOHATUE, OT NPABU/IbHOTO
NPUMEHeHMA KOTOPOro 3aBUCUT MATEHTOCNOCOO6HOCTb M30bpeTeHnsA. B naTeHTHOM 3aKoHoAaTeNbCcTBe
Bcex cTpaH CHI npeaycmoTpeHo, 4To M3o0bpeTeHMe nMmeeT U306peTaTeIbCKUIA YPOBEHb, €CIU OHO A/A
cneumanncta ABHbIM 06pa3om He ciesyeT U3 YPOBHA TEXHUKW. KOro 3aKoHOoaTeNnbCcTBo noapasymesaeT
noA, cneumanncTtom?

HekoTopble aBTOpPbI CTaBAT OYEHb BbICOKYIO MJIAHKY ANA «CPeAHero cneuuanncta», onpenensas ero
KaK 1o, KoTopoe obnasaet BCEMU MUPOBLIMW 3HAHUAMM U CNOCOBHOE Ha OCHOBaHMM UX BbIHOCUTb
peweHne 06 04eBUAHOCTU.

Bonpoc 0 TaK HasblBaEMOM CpeaHem CreLmanncte ABASETCA CNOPHbIM, U B BO/BbLIMHCTBE CNOPOB
0 KpUTepuAX NaTeHTOCNocobHOCTU N306peTeHna NPUXoaAUTCA Pas3MbIWAATbL HaZ TEM, KAKOBO COOTHO-
WeHWe MeXAY CPpeaHUM CMeuMasMcToOM, SKCNepTOM MaTeHTHOro BeAOMCTBA M CyAeOHbIM 3KCNepToMm.
KasaxcTaHCKasa MpakTMKa MCXOOMT M3 TOro, YTO crneuuanuct — 370 obpasoBaHHOe Anuo, cnocobHoe
MCNob30BaTb NPodeccMoHanbHble 3HAHWUA B MOJIHON Mepe, KOTOPOE 3HAET, KaK AeMCTBOBaTb B AaHHOM
obnacti, HoO He MOMKeT co34aBaTb M30OpeTeHUsA. ITO — YeNOBEK, CMOCOOHbIM MOHATb CBEAEHUA U3
YPOBHS TEXHUKM, K KaKoM Bbl OHM 061aCTU HU OTHOCUAIUCH. Te UK UHbIEe CBEAEHMUA U3 YPOBHA TEXHUKM
Heo6s3aTe/IbHO A0/IKHbI ObITb NOHATHBI IV6OMY NMLLY, HO CNELLMANUCT CNOCOBEH NOHATL UX.

B Haly 3afayy He BXOAMT yyacTve B AMCKYCCMM 06 O0BOCHOBAHHOCTU TEX WM WMHbIX B3rNSL0B B
OTHOLUEHUM OnpeaeneHna Mepbl, PasrpaHUYMBalOLLNX OAHWU ABAEHUA OT APYrMX NPU MUCMOb30BaHUM
TEX WAW WHbIX OLLEHOYHbIX MNOHATMK. [1nA Hac ceiyac BaxHO ppyroe. Wctopua pas3ButuA npasa
WHTENNeKTYa/IbHOM cOBCTBEHHOCTM MOKA3biBaeT, YTO 6e3 OLEeHOYHbIX MOHATUA B MpPOLLECCE NPaBOBOro
perynnposaHua 06oMTUCE HEBO3MOXKHO. OBLLECTBEHHYIO LLEHHOCTb NPeACTaBAAeT Takoe NpUMeHeHMue
OLEHOYHbIX MOHATUIM, KOTOPOE OCHOBbLIBAETCA HE HA CYOHEKTUBHOM YCMOTPEHWMW YNPAaBOMOYEHHbIX
/L, @ Ha NPaBOBbIX TPASMLMAX, MOHUMAHMUM MPABOBbIX MPUHLMUMNOB A8 AAHHOW 061aCcTU OTHOLIEHUNA.
PerynaTmeHaa cuna HOpPM, COAEPMKALLMX OLLEHOYHbIe MOHATMA, paBHO3HAyHa HOpMam C onpe-
OEeNeHHbIMW NOHATUAMMU. B OLLEHOUHbIX MOHATUAX COYETAETCA KOHCEPBATM3M C pa3yMHOM rMBKoCTbIO,
NO3BO/AOLWEN USMEHATb PErYNIATUBHOE BO34ENCTBUE NMYTEM M3MEHEHMA NOAXOA0B K OUeHKe GaKToB,
He npuberas K CNOXHOW Npoueaype BHECEHUA U3MEHEHWUI B 3aKOHOA,ATENbCTBO. OLEHOYHbIE NOHATUA
MOTyT NPeBPaLLaTbCA B ONpeaeneHHbIe UAM YaCTUYHO onpeaefieHHble.

OueHOYHble MOHATUA AOJ/IKHbI UCMONb30BaTbCA ANA ONpeaeneHNa rPaHunL, OCyLLEeCcTBeHMA NpaBa,
3ano/iHeHMA NpobenoB B MpaBe M Mp., HO He A/A NPOTUBONOCTABAEHUA AENCTBYIOLLEMY NpPaBy UK
ero ob6bAcHeHUs. BoT oaAnH M3 NprmMepoB OWIMOGOYHOTO MOHMMAHUA TOFO, AR KaKUX Lenein AONKHO

! Kayobipoes T. MparkaaHCKO-NpaBoBan oxpaHa 06beKTOB NPOMbILLIEeHHOW cobCcTBEHHOCTM B Pecnybinke
KasaxctaH. Aamarbl: Xeti apsbl, 2001. U3naraemble ganee Hamu NONOXKEHMA CM. Ha ¢. 154—159, 169—171
3TOM paboTbl.
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NPUMEHATbCA OLEeHOYHoe noHATMe. BepxosHbii Cya PP paccmoTpen WCK rpakgaHku o npwu-
3HAHWUM HE3aKOHHbIMW pAZa NyHKTOB lpaBun OKasaHWs ycayr TenedoHHOW CBA3K, YTBEPKAEHHbIX
noctaHoBneHnem MpasuTenbctsa Poccuitckon depepaumm. Hopmbl MpaBua He NpegoCcTaBAAOT Ha-
cnegHWKaM BblObIBLLEro aboHeHTa NpaBa Ha NnepeodopmMieHne 4OroBopa OKasaHUA ycayr TenepoHHOM
CBAI3W, HEM OrPAHUYMBAETCA OXPaHAEMOe roCyfapCTBOM KOHCTUTYLMOHHOE MPaBO HAc/lefoBaHMA.
MpenycmoTpeHHoe nyHKTOM 47 MpaBun NoNoXKeHWe, fONyCKatolee NOBTOPHOE B3MMaHMe NnaaTthl 3a
YCTaHOBKY TesiedOHa, MO MHEHWUIO UCTULLbI, MPOTUBOPEUYNT TPeOOBAHMAM NPUHLMMNA PAa3yMHOCTU U
CcnpaBeA/IMBOCTM, YCTAHOBIEHHOTO M. 2 CT. 6 [K PO,

BepxoBHbIin Cya Poccuiickon depepaummn He Hallen OCHOBAHWI ANA YAOBAETBOPEHUA 3aABEHUA.
B pelweHunmn 6bin0 oTMeyeHo, YTo TpeboBaHMA NyHKTOB 46 1 47 ocnapuBaembix [paBu COOTBETCTBY-
0T AEeMCTBYIOWEMY 3aKOHOAATENbCTBY, MPUHATLI B Npeaenax nonHomouui Mpasutensctea PO un He
HapyLLatoT NpaBa HacneAHUKOB — MONb30BaTenen ycayramum tenedoHHOM CBA3W, B Y40BAETBOPEHUN
NOLAHHOrO 3asAB/IeHMA Obl1I0 OTKA3aHO.

Takmum obpasom, cyn Aan OLEHKY Pa3yMHOCTM U CMPaBeaMBOCTM AENCTBYHOLWEr0 HOPMATUBHOTO
aKTa, @ 3TO — He [e/10 CyAa. 3Ha4YeHMe AaHHbIX OLEHOYHbIX MOHATUI — B MHOM. Cyay npeaocTaBieHa
BO3MOXHOCTb OLEHUTb MPAaBOMEPHbIE AENCTBUA IOPUANYECKOTO NNLA (B ALaHHOM Clyvae OpraHM3aumnm
CBA3M) KaK cnpaBea/vMBble M pasyMHble WM, HaMPOTWMB, KaK HecnpasBed/MBble U HepasyMHble, U
NPUHATb PELUEeHNE O 3alMTe UM OTKa3e B 3alLMTe 3aKPENIEHHOro 3a JIMLLOM CyObeKTUBHOIO Npaga,
TO €CTb YKa3aHHble NOHATUA NPUBA3aHbI K OLeHKe AEeMCTBUI, a He K oLeHKe npaBga. MyHKT 2 cT. 6 TK
PK, pernameHTUpyOLLMIA CUTYaALLMIO, KOF4A HEBO3MOMXKHO MCNO/b30BaTb aHA/IOMMIO NPaBa MM 3aKOHA
M No3aToMy npmuxoantca npuberatb K NPUHLKUNY PasyMHOCTM U CNPaBeaIMBOCTU, BOOOLLe K Aeny He
oTHocuTcA. OueHKa NpaBa CyAOM MOXKET A4aBaTbCA MO KPUTEPUIO MPOTUBOPEYNA HOPMATMBHOIO aKTa
3aKoHogatenbcTy. Tak, cT. 9 MK PK (el paBHO3HauyHa no cmbicny cT. 12 TK Poccuiickoin depepaummn)
NO3BO/IAET NPMU3HABATb HEAEUCTBUTE/IbHBIM UM HE MOAJEXKALLMM NPUMEHEHMUIO HE COOTBETCTBYHOLW MM
3aKOHO4ATENbCTBY aKT OpraHa rocy4apCTBEHHOro ynpaB/ieHUaA UM MeCTHOTo NpeacTaBUTeNbHOro UK
MCNONHUTENBHOTO OpraHa.

[nAa HayKu rpakgaHCcKoro npasa NPUHLMIMANbHBIM ABAAETCA YCTAaHOB/IEHME COOTHOLIEHUA HOPM
C OUEHOYHBIMWU MOHATUAMM U AUCNO3UTUBHBLIX HOpM. U Te, n apyrve BbicTynatoT Gopmoi ocylie-
CTBNEHUA MPUCYLLEN TrpaxKAaHCKOMY MpaBy WMHUUMATUMBHOCTM ero cybbekToB. B AMCNO3UTUBHbIX
HOPMax COAEPKNUTCA NPeanncaHme rocyaapcTsa, HO AONYCKAETCA OTCTyN/IEHNE OT 3TOr0 NPeAnUCcaHuns,
B YAaCTHOCTU, NO COrNACU0 CTOPOH. OUEHOYHbIE MOHATUA OT/IMYALOTCA OT AUCMNO3UTUBHOCTU UMEHHO
TeM, YTO AMCNO3UTUBHOM HOPMOW 33[3eTCs OAMH M3 BO3SMOMKHbIX BapMaHTOB MOBEAEHMUA, @ HOPMA
C OLEHOYHbIM MOHATMEM TAKOFO BapuMaHTa He COOEepPXKWUT. XOTA, Ha MepBblA B3INAL, KaXKeTcs, 4To
npeanucaHve 3aMeHUTb TOBAap B Pa3yMHbIMA CPOK, AeWCcTBOBaTb A0OPOCOBECTHO U T.4. — €CTb
334aHHbIV NPaBOM BapuaHT noseaeHuA. Ha camom gene BO BCEX HOPMax C OLEHOYHbIMWU MOHATUAMM
3a/710KeHbl ABe 06A3aHHOCTU: 1) 3ameHUTb ToBap, 2) 3aMeHUTb ero B pasyMHbIi Cpok; 1) caenatb yto-
nnbo, 2) caenaTb 3T0 4OOPOCOBECTHO U T.4. BTOpasa 06A3aHHOCTb OnNpeaenseTca TO/IbKO YCMOTPEHUEM
YyNpPaBOMOYEHHbIX CyObeKTOB. ITOT BbIBOZA, HAPAAY C TAKMMM GAKTOPaMM, Kak 6ONbLION pOCT KoaMYecTBa
NPaBOBbIX HOPM C OLEHOYHbBIMW MOHATUAMM U OXBAT UMM NPAKTUYECKU BCEX MHCTUTYTOB rpa*KA4aHCKOro
npaBa, MNpeBpaLleHNEM 3HAYMTE/IbHOFO KOJIMYECTBA MEXKAYHAPOAHbIX AKTOB 4YaCTHO-NPABOBOrO
XapaKTepa € OLEHOYHbIMM MOHATUAMW B SNEMEHT HALMOHANbHOTO 3aKOHOAATENbCTBA U OTAIMUME UX
OT NPMEMOB FPaXKAAHCKO-NPABOBOrO PEry/iMpoBaHusa, 06bIKHOBEHHO Ha3blBAaEMbIX LLUBUANCTUYECKOM
OOKTPUMHOM, NO3BOMAET YTBEPKAATb, YTO OLEHOYHbIA MEeToA ABASETCA CAaMOCTOATE/IbHbIM METOAO0M
rpaXkAaHCKO-NPaBoOBOro peryiMpoBaHua. [10abITOXKMBaA CKa3aHHOE, MOXKHO onpeaennTb 3TOT METOA,
KaK npeAocTaBieHMe rPaXKgaHCKMM 3aKOHOAATeIbCTBOM YNPAaBOMOYEHHbBIM CyObeKTaM BO3MOXKHOCTHU
CaMOCTOATE/IbHO YCTaHABAMBATbL MPABOBOE NpeAnucaHne A1 KOHKPETHOro C/ly4asa B paMKax o6LLmx
rpaHuL, NpeayCMOTPEHHbIX 3aKOHOAATEe/IbCTBOM.

OueHOYHbIE MOHATMA AO0/XKHbI COXPAaHATbCA M B K M MHOM 3aKOHO4ATENbCTBE, AMAMNa30oH WX
NPUMEHEHMA MOXKET BbITb pacliMpeH, B HUX Bonee ApKO, BbINMYKAO NpeacTaeT MyObMHHAA CYLLHOCTb,
AyXx npasa, Yem B popmanbHO-onpeseneHHbIX HOpMax.

lleyamaemca no:

Onpenko A. T.

TeopuA rpa*kAaHCKOro NpaBa: BbI30Bbl BpEeMEHMU:
MpunnoxeHune K BbiNyCKam

«[parkgaHCcKoe 3aKoHOA4ATeNbCTBO.

Cratbu. KommeHTapuu. MNpakTuka».

— Anmartbl: PapuTer, 2013. - 104 c. C. 31-59
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HEKPONOI

NAMATU ANEKCAHAOPA ANEKCAHAPOBUYA TAPAHOBA

23 anBapAa 2019 roga He ctano TapaHoBa AnekcaHapa AnekcaH-
[POBUYA, YENIOBEKA OCTABUBLLETO APKWUIA Clel B NPaBOBOM HayKe U
06pa30BaHUMN COBETCKOTO M NOCTCOBETCKOro KasaxcTraHa.

AnekcaHap AnekcaHaposuy pogmnca 15 mapta 1947 roga B
n.lLemoHanxa BoctouyHo-KasaxctaHckoi obnactu. B 1975 roay oH ¢
OT/IYMEM OKOHUYMA Ka3axXCKuii rocyapCTBEHHbIA YHUBEPCUTET UM.
C.M.KupoBa, nosyumB KBaanduKaumto ropumcTta.

Bonblas YacTb ero npodeccMoHaNbHOM Kapbepbl bblna cBA3aHa
¢ UHctutyTom dunnocodmm n npasa Akagemmm Hayk Kasaxckon CCP,
a 3atem Pecnybnunku KasaxcTaH, rae oH npowen nyTb OT MAaALwero
[0 BeAyLLero Hay4yHoro coTpyaHuka. B chepy ero HayuHbIX MHTEpe-
COB BXOAM/IN BOMPOCHl afMMHUCTPATUBHOIO NpPaBa C 0COObIM BHM-
MaHuMem K npobnemam ynpasaeHus B obnactu obpasosaHuma. B 1980
rogy B TOMCKOM rocygapCcTBEHHOM YHUBEPCUTETE OH 3aLLMTUA KaHAMAATCKYIO ANCCEPTALMIO Ha Temy
«OpraH13aLMOHHO-NPaBoBble NPobaembl yrpaBAeHUA By3amm B COO3HOM pecnybimke» (no maTepua-
nam Kasaxckomn CCP).

B 1994 roay MuHuctpom toctmummn H.A. LLIaMKeHOBbIM, MO PEKOMEHAALNN AOKTOPA HOPUANYECKUX
Hayk C.d.Yaapuesa, TapaHoB A.A. 6bl/1 Ha3HaYeH NepBbIM AUPEKTOPOM MHCTUTYTa 3aKOHOAaTe1bCTBa
Pecnybnunkm KaszaxctaH npu MuHuctepctee tocTuummn Pecnyb6amnkn KasaxctaH U Cbirpan OrpoMHYyHO
PO/b B CO34aHUUN U Pa3BUTUM 3TOrO MHCTUTYTA, KOTOPbIN ycrnewHo GYyHKLUOHUPYET U CeroaHs.

B 1997 rogy oH nepeluen Ha paboTy Kasl'tOY, rae Bo3rnasasna kadegpbl aAMUHUCTPATUBHOIO NPaBa,
aAMUHUCTPATUBHOTO U GUHAHCOBOTO NPaBa, KOHCTUTYLMOHHOTO M aiMUHUCTPATUBHOIO NpaBa.

TapaHoB A.A. - aBTop 6onee 18 KONNEKTUBHBIX, 5 Hay4YHbIX MOHOrpaduii, 4-x yyebHmnkos, 10 cbop-
HWKOB 3aKOHOAATE/IbHbIX aKTOB, 6onee 650 cTaTei No BONPOCAaM KOHCTUTYLLMOHHOTO, aMUHUCTPATMB-
HOro M MyHMUMNaAbHOTO NpaBa. Bnepsble B 90-x rogax npowioro Beka B KasaxcTaHe nof ero peaak-
unen 6blan n3gaHbl y4ebHUKM MO aAMUHUCTPATMBHOMY NpaBy, Kak no O6uwei, Tak n no OcobeHHoM
yactu®. A nosaHee OH CaMOCTOATE/IbHO HamnmMcaa MoHorpaduio No MyHMLMNaAbLHOMY NpaBy?, akage-
MWYECKUI KypC MO agMUHUCTPaTUBHOMY Mnpasy u KommeHTapuin K KogeKkcy 06 aaMUHUCTPATUBHBIX
npaBoHapyLweHusx*,

MHorune Konneru, yieHnKM BCNoMmnHatoT AnekcaHapa AfeKcaHApOoBUYA Kak O4eHb OT3bIBYMBOTO,
CKPOMHOrO0 YyenoBeKa, npodeccrmoHana c rnyboyaniwen spyauuen 1 Hay4HbIM KPyrosopom, obuieHune
C KoTopbIM 060roLWwano cobecegHMKa. TakMm Mbl €ro 3anoMHUM U Byaem b6rarogapHbl emy 3a To, YTO
OH cAenan Ansa naemn, Npasa U HayKu.

Om umeHu Kosnekmusa BLLUIM "9dinem”
Modonpuzopa P.A.,
00KMop ropuduyecKux HayK, npogeccop

 AAMMHUCTpaTUBHOE Npaso Pecnybaukn KasaxctaH: Yactb obuian / OTe.pea. A.A. TapaHoB. — Anmatbl: KeTi
»apfbl, 1997; AomuHUCTpaTMBHOE npaso Pecnybankm KasaxctaH: Yactb ocobeHHas / OTe.pea. A.A. TapaHoB. —
Anmartbl: HKeTi KapFbl, 1998.

2TapaHoB A.A. MyHuumMnanbHoe npaBo Pecnybanku KasaxctaH. — Anmatsbl. «bacna», 1999.

3 TapaHoB A.A. AOMUHUCTpaTUBHOE NpaBo Pecnybanku KasaxcrtaH. Akagemuyeckuin kypc. Anmatbl, TOO «ba-
cna», 2000.

*KommeHTapuii K Kogekcy 06 afMMHUCTPATUBHbIX NPaBOHApyLWeHUaX. B aByx KHUrax. — Aamatbl: TOO «M3-
natenbctBo «Hopma-K», —2002.
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NAMATU PUMMbl HUKONAEBHbI CYAAKOBOM

Ha 83 roay KM3HW yliNa M3 KM3HWU Halla Kosiera, U3BEeCTHbIM
yYeHbIli-npaBoBes, BUAHbIN cneumannct B 061acTy yrooBHOro npasa
M KpumuHonormm, Pumma HukonaesHa CyaakoBa. 9TO HEBOCNOAHMMAA
yTpaTa AN1A ee POAHbIX, APY3EN, KONJIET U YYEHUKOB, BCErO lopuanye-
CKoro coobuectBa KasaxcraHa.

Pumma HuKonaesHa okoHuYMna B 1959 r. topuanyeckmin pakynstet
Kasaxckoro locypapctBeHHOro yHusepcuteTa. Tpygosaa 6uorpadusa
Prmmbl HUKONnaeBHbI Hauanack B KOHLE NATUAECATbIX 0408 NPOLLAOro
BeKka. C 1959 r. no 1970 r. oHa paboTana lPUCTOM B cucTemax Anma-
TUHCKoro lopucnonkoma n MuHuctepctea AsTtoTpaHcnopTa Kas.CCP.
HaumHaa ¢ 1970 r. n no 1996 rr. ee npodeccMoHanbHaa U Hay4Has
AeAtenbHocTb Bblna TecHo cBA3aHa ¢ MHcTuTyTOoM dunocodum n npasa
Akagemumm HayKk KasCCP (B ganbHenwem MHCTUTYT rocyaapcTea v npa-
Ba AH PK), rae oHa Hadana Hay4Hyo Kapbepy B AOKHOCTM MAaALWero
Hay4YHOro COTPYAHMKA, a 3aTeM 3aHMMaANa SOKHOCTU CTapLLIEro Hay4HOro COTPYAHMKA, a TAKXKe K1.0. 3aB.
OTZLe/I0OM YTro/IOBHOTO MPaBa U KPMMUHONOTUK. TamM XKe yCrneLlHo 3almTuia UCCepTaLLmMio Ha COUCKaHMe
YYEHOW CTeNeHn KaHANAATA PUANYECKUX HaYK.

C 1996 r. no 2008 r. Pumma HukonaesHa npopaboTtana AoueHTOM Kadeapbl YroJloBHOrO npaBa u
KpumuHonorum Kaslrtoy, npuHnuman akTMBHOE yyacTue B CTaHOBAEHWUWU MHCTMUTYTa KaslOWM (Kaslky) B
Anmartbl. A ¢ 2008 roga ee npenogaBaTebCKan AeATE/IbHOCTb TECHO CBA3aHa ¢ Kacnuickmum obuiectBer-
HbIM YHMBEPCUTETOM, Iie OHA CHavyana 3aHMMaEeT AO/IKHOCTb AOLEHTa M 3aTeM aCCOLUMMPOBAHHOIO Npo-
deccopa cHavana Ha Kadeape ny6IMYHO-NPaBOBbIX AUCLMMIMH, @ 3aTeM Ha Kadeape «OpucnpyaeHums»
Bbicluen WwKobl NpaBa «oainet». Mpaktnyeckn go nocnegHero Pumma HuKkonaesHa He octaBnsana ftobu-
Myto paboTy 1 pogHyto Kadbeapy, BKAaAblBaA BCe AyLUEBHbIe CWU/bl, CBOKO TEMOTY, ABNAA cobol npumep
NnpesaHHOro Y CaMOOTBEPYKEHHOTO C/YXKEHMA AeNy opUanYeckoro ob6pasoBaHma U HayKK.

Pummy HuKonaeBHy Bce 3HAlOT Kak YenoBeKa BbiCOYaWLlelh MOpaan, OTBETCTBEHHOCTW, MyAPOCTH,
YYTKOCTU U BECKOPbICTUA. DNEeraHTHOCTb, KpacoTa, U fobpokenaTenbHOCTb PUMMbI HUKOM@eBHbI Hens-
MEHHO BbI3blBa/I1 BOCXMLLEHME OKPYKatOLLUX.

Hago ocob6o otmeTuTb, 4TO PUMMa HMKonaeBHa BHEC/1A OFPOMHbIV BKNAZL B MOATOTOBKY Hay4YHbIX U
Hay4YHO-NefarorMyeckmMx Kagpos, No ee NeKuMAM Mo Yro0BHOMY MpPaBy YY4MNOCb HE OAHO MOKONeHue
cTyaeHToB-topmctoB KasltOY n Kacnuinckoro yHuBepcuteTa. Ee oTanyanm HepaBHoayLMe U CTPEMIEHME
nepesaTb HaKOM/IEHHbIM ONbIT M 3HAHWUA CTYAEHTAaM, MarucTpaHTam, JOKTOPAHTaM, a TaKKe U MONoAbIM
Konneram. TakoW BK/aj, B CTAHOB/IEHUE U Pa3BUTUE BbiCLLen LWKObI MPaBa «D4ineT», B BOCMUTaHUE MO-
JI0Z10T0 NOKOJIEHUA HPUANYECKUX KaZPOB TPYAHO NepeoLeHUTb.

Pumma HuKonaeBHa ABNANACh YYEHULEN U COPATHULIEN OAHOIO U3 KopudeeB KazaxCTaHCKOM HayKu
Yro/I0BHOTO NMpaBa, AOKTOpa topuanYeckmx Hayk, npodeccopa [xkekebaesa Y.C. B TBopyeckom TaHgeme €
HUM PvuMmMma HrkonaeBHa, HauMHaA C akafleMUYeCcKoro MHCTUTYTa, MPOBea Lesblii pas cepbe3HbIX uccne-
[0BaHuMI B 061aCcTM aKkTyasibHbIX NPo61em yronoBHOro npasa U KPUMUHOMOMMU- MHCTUTYTA COy4acTua B
npecTynieHnmn, ocBOHOXKAEHUA OT YrONOBHOM OTBETCTBEHHOCTM M HaKa3aHMA, OPraHM30BaHHOM TPaHCHa-
LMOHaIbHOM NPEeCTYNHOCTM, NPoHeM KOMNPOMMCCA U NOOLLPEHUSA B Yros0BHOM npase. OHa BbiCTynuAa
COABTOPOM B pAAe TaKMX 3HAKOBbIX A/1A YTONOBHO-NPABOBOM HAYKN CePbe3HbIX UCCNeA0BaAHUMI, TPYAO0B
n moHorpadwuii, Kak «CoydactTue B NPecTynjieHumn: yroNoBHO-NpaBoBble Npobaembl», «MoTuBauma npe-
CTYN/IEHMA U YTO/I0BHAA OTBETCTBEHHOCTbY, «bopbba c OpraHM30BaHHOM MNPECTYNHOCTbIO U KOPPYMLMEn»,
«KprmunHonormyeckne 1 yronoBHo-npaBoBble Npobaembl HakazaHua», «YbexaeHne 1 NpUHYKAEHWE B
6opbbe C NPecTynHOCTbIO», KOTOpble BblIN CO34aHbl HAay4YHOW WKooM npodeccopa Axkekebaesa V.C..
3Tu TpyAbl TaKKe BHEC/IN OFPOMHbIN BKNA/, B Pa3BUTUE OTEYECTBEHHOM KPUMUHONOTMYECKON HayKu.

BmecTe ¢ MHOTOYUCIEHHBIMW YYEHMKAMM, KONJIEraMKn Mbl CKOPOUM NO NOBOAY KOHYMHbI PUMMbI Hu-
Ko/laeBHbI M Bblpaxkaem UCKpeHHee cobonesHoBaHWe poaHbIM U 61M3KMM. B Hawwnx cepauax Bceraa by-
[OET XWUTb CBeTNaA NaMATb 06 yAMBUTENIbHOM XKeHLWMHe, Konnere Pumme HukonaesHe.

Konnekmus
Bobicweti wKosbl npasa «30inem»
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PELERSHHN

PeueH3ua
Ha yyebHMK «3awmTa npas notpeburenemn»
(Anmartbi, U3a-Bo «Kitan»,2019r.),

ABTOpamu yyebHuKa asnatotca C.H0.PomaHoBcKas - MNMpesngeHT POO «HaumoHanbHas aura notpe-
buTenen», KaHAMAAT PUAMYECKUX HAYK, aCCOLMMPOBAHHbIM npodeccop Kacnuninckoro yHuBepcuteTa
n C.N.Mopos - paeKaH Bbiclwe WKoAbl NpaBa «AZineT», LOKTOP PUANYECKUX HayK, npodeccop Ka-
CrnMncKoro YHuBepcuTeTa

B sHBape 2019 r. BbieN B CBET HOBbIN y4ebHUMK «3awmTa npas notpebutenei». Mo cytm ceoen —
3TO TPeTbe N3gaHue B Halen pecnybimke, nocBalleHHOe Hanbosiee akTyaibHbIM BOMpocam B 061acTu
3aWmMTbl NpaB notTpebutenei. MNepsblit TakoM y4ebHUK H6bia BbinyLeH B 2002 roay rpynnoi y4eHbix oA,
pykoBoacTtBOM K.to.H. C.HO.PomaHoBcKol (CaByeHKo). Bropoe usgaHue 6bi10 onybamkosaHo B8 2013
rogy B cBsi3u ¢ npuHatMem B 2010 rogy HoBoro 3akoHa Pecnyb6aunku KasaxctaH «O 3awmTe npas no-
Tpebutenen». Hactosuee Tpetbe n3gaHue yyebHMKa BbiNyLWEHO C AOMO/JIHEHUAMM, B KOTOPbIX HALLAN
OTpakeHWe BCce HOBLUECTBA 3aKOHOAATeNbCcTBa Pecnybamnkm KasaxctaH B 061acTu 3awmTbl npas no-
Tpebutenen.

OTKpbiBaeT yuebHUK obpaweHune MpesngeHta POO «HaumoHanbHas anra notpebutenein», K.1o.H.
C. 0. PomaHOBCKO KO BCEM YMTaTeNsAM, TAe OHa Ha Bonpoc: MNovyemy Hy»KeH 3aKoH «O 3awmTe npas
notpebutenen»? o4yeHb YETKO oTBeYaeT: [ToToMy UYTO rocyaapcTBo 06s3aHO Ham rapaHTUpoBaTb bes-
OMacHOCTb, B TOM uncie u B chepe notpebneHua. 3awmrta npas notpebutenen — a1o, Npexae BCEro,
KauyecTBO M 6e30MacHOCTb Hallen C BaMM »KM3HU (cTp.3).

Kaxkablii rparkgaHuUH MOXKET cTaTb YieHoM Kak POO «HauuoHanbHas nra notpebutenein», Tak u
Apyrx obLecTBeHHbIX 06beAMHEHM, OCYLLECTBAAIOLLMX CBOO AeATENbHOCTb B chepe 3almTbl Npas
notpebutenen. ObuiecTBa 3alMUTbl NPaB NoTpebuTenen ABAAOTCA HEKOMMEPYECKMMM 0bLLEeCTBEH-
HbIMU 06beAMHEHUAMM, KOTOPbIE OCYLLECTBAAIT 0OLECTBEHHbIN KOHTPO/Ib, OKa3blBatOT MOMOLLb BO
B3aMMOAENCTBUM FOCYAaPCTBEHHbIX OPraHoB ¢ noTpebutensamu. B cootsetcTBmun co cT. 41 3akoHa PK
«O 3aWwuTe Npas noTpebutenein» obllecTseHHble 06beanHeHUsA noTpebuTeneit, accoumaumnm (corosbl)
BMNpaBe M3yyaTb NoTpebuTesbCcKkmMe CBOMCTBA TOBApa, CNPOC Ha Hero, NPOBOAUTL OMPOCHI HACENEHMS
ON1A BbIABNEHMA 06LLLEeCTBEHHOTO MHEHMA O KayecTBe ToBapa (paboTbl, yc/yru); peanmMsoBaTtb coLmalb-
Hble MPOEKTbI, @ TAKXKe OTAEbHblE MEPONPUATUSA, HanpPaBEHHbIE Ha PeLleHre CoLManbHbIX 3a4a4, No
BOMpPOCAM 3aLMTbl NpaB NoTpebuTenen Ha OCHOBE roCyAAaPCTBEHHbIX COLMA/bHbIX 3aKa30B; OCYLLEeCT-
BAATb NPUEM 3aaBNEHNI U Kanob (cTp.21-22).

KHura coctouT 13 15 camoctoATesibHbIX raB. B nepBoi, BTOPOM U TPETbEN [/1aBax PacKpbIBatoTCA
OCHOBHbI€ MOHATUA U MEXAHU3MbI 3aLLLUTbI NPaB NoTpebuTenei, pasbACHAETCA NPaBOBOM CTa-
TyC noTpebuTens, posib U 3HaYeHMe obLLEeCTBEHHbIX 0ObeaAnHEHMN noTpebuTenei B pecnybanke, a
TaK»Ke BOMPOCbl OTBETCTBEHHOCTU B chepe 3aLmTbl Npas noTpebuTteneit no sakoHogaTenbcTsy Pecny-
6amKM KasaxcraH.

[naBbl C YeTBEPTON MO MATHAALATYHO y4ebOHMKa NOCBALLEHbI MCCNEA0BAHMIO M aHANIM3Y OCHOBHbIX
rpaXAaHCKO-NPaBOBbIX AOFOBOPOB, B KOTOPbIE BCTYMAET MOYTU KaXKAbl NOTpebutenb. 3To PO3HMY-
HaA Kynns-npoaarka, 6bITOBON U CTpoUTENbHbIM Nogpas, ycayru B chepe obLLecTBEHHOrO NUTaHMS,
HUNULWHO-KOMMYHanbHble yenyrn B KCK n KCIM, TpaHcnopTHbIe yeayrun, TYPUCTUYECKNE U TOCTUHUYHbIE
YCAYrn, MeANUMHCKME N 06pasoBaTesbHble YCayrM, UHAHCOBbIE YCAYTU U YCAYTU CBA3M, T.e. Uccie-
[0BaHbl BCce chepbl aKTUBHOM XKMU3HU COBPEMEHHOTO NoTpebuTena. B Kaxaon rnase npuBoAgMTCS LWIK-
POKUI N B TOXKE BPEMSA TLLLATE/IbHbIM 0030p AeNCTBYOLWEro 3akoHoaaTenbcTBa Pecnybankmn KasaxcraH
(Ha momMeHT u3gaHMa yyebHuKa). Mpu HanMcaHUM y4yebHMKa UCNOIb3YeTCs A1 CPAaBHUTE/IbHOIO aHa-
In3a 3aKoHoAaTeNbCTBO Poccuiickolt Peaepaumm, YKpauHbl, Kbiprbidackon Pecnybamnku, Pecnybankm
Benapycb, MonzoBbl 1 Ap. CTpaH B 06/1aCTW 3aLWMTbl NpaB NoTpebuTtenei, a Takxke MeayHapoaHble
cornaweHusn, NMoctaHosneHua MNpasutenbcrsa U HopmaTueHble noctaHoBneHUA BepxosHoro Cyaa PK.

Hapsaay ¢ BbllWeN3N0KeHHbIM, B y4eOHMKe aBTOPbI AENA0T U NPeaIoKeHMA No COBEPLLIEHCTBOBA-
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HWIO OEeMCTBYIOLLLEro 3aKoHoA4aTeNbCTBa B 061aCTM 3alUMThI NpaB notpebutenei. Tak, Ha cTp.391 aBTo-
pbl NpeanaratoT BbipaboTaTb 60/1€e TOUHbIE KpUTEPUM OLEHKKN KauecTBa MeAULMHCKUX YCAYT, KOoTopble
No3BoAUAN Bbl YeTKo aAnddepeHUnpoBaTh NPaBoOMeEPHbIE U HeNpaBoOMepHble AeACTBUA Bpaden 1 ap.
MeANLMHCKNX PabOTHUKOB, C TeM, YTOBbl MaKCMMasibHO MNOHO 3alWMUTUTL NPaBa U 3aKOHHble MHTepe-
Cbl NoTpebutenen MeaULUMHCKUX yCayr. U Takux npeasoxeHunin B yuebHUKe BCTpeyaeTca Hemaro.

[aHHbIN y4ebHUK npeacTaBnseTt coboi conuaHoe usgaHue (525 cTp.) B ygobHom nepennete (410
HEMaNoBaXKHO A1A CTYAEHTOB), KOTOpOe Pa3paboTaHO U PEKOMEHAO0BAHO He TO/bKO ANA CTYAEHTOB,
MarucTpaHToB, AOKTOPAHTOB, HO TaK¥Ke ANA LWMPOKOro Kpyra notpebuteneit U npeanpuHumaTenei.
M3yumnB 3TOT yuebHUK, Bbl y3HAETE, KaKMe npaBa Yy Bac ecTb B pa3Hbix chepax 3aluTbl Nnpas notpebute-
el 1 camoe raBHOe, KaK MX MOXKHO OTCTamBaThb.

AnuxaHosa [N A., 0.10.H., akademu4yeckuli npogeccop
Kacnulickoeo obuiecmeeHH020 yHU8epcumema
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HAYYHA XH3Hb

Mpe3eHTauuma yuebHUKa «3awmuTa npas notpeburtenen»

B aHBape 2019 r. B usgatenbctee «Kitan» Bbllen B CBET HOBbIM y4ebHUK «3awmTta npas notpe-
butenen», aBTopamm Kotoporo asasatotca C.HO. PomaHoBckasa - MpesngeHT POO «HauMoHanbHas
nvra notpebutenen», KaHAMAAT OPUAMYECKUX HayK, ac-
coumMmpoBaHHbIN npodeccop Kacnuiickoro obuiectBeHHO-
ro yHusepcuteta n C.M. Mopo3 - geKkaH Bbiclwiei LWKonbl
npaBa «OAineT», AOKTOP PUAMYECKUX HayK, npodeccop
Kacnuitckoro obuiectBeHHOro yHuBepcuteta. Mo cytn ato
TpeTbe m3gaHune B Pecnybnvkm KasaxcTaH, nocesleHHoe
Hambonee aKTyasbHbIM BONpocam B 061acTu 3awmuTbl Npas
notpebutenei. Hactosllee TpeTbe M3gaHue yyebHUKA Bbl-

MTA"E?IE“ nyLweHo € AOMONHEHUAMMW, B KOTOPbIX HALLIW OTparkeHue
’L BCE HOBLUECTBA 3aKoHOAATeNbCTBa Pecnybnmkm KasaxcraH
B 0611aCTU 3aLWMTbI NpaB noTpebutenen.

Yuactue npenogasarteneu BLUM «9ainet» B OTKPbITOU CEPUU TPEHUHIOB
3umHen LLKonbl Caspian University

3umHsns LWkona Caspian University Hayana cBoto paboty 14 aHBaps 2019 roga. B nepmon, npoxoxK-
OEeHMA NoBbIWeHNA KBaAndPuKaunm «JIMYHOCTHOE pa3BUTME COBPEMEHHOIO NPenoaaBaTena» B pamMmKax
3MMHeW LWKOAbl YYAaCTHMKU LWKOJbl MPOLWWAN PAS NEKUMA-TPEHMHIOB NO Ncuxonornu: "KpeaTMBHOCTb-
TpeHA nnn HeobxoammocTtb?" (OnbumeBa EKaTepmHa leHHaAbeBHA - MarncTp NesarormMkm u Ncmuxono-
rMK, NPaKTUKYOLWMA ncuxonor); "MpakTuyeckne metoapl GopmmposaHmna motueaumn' (TaHyak Bnaga
CepreeBHa- MarncTp NCMXonorMu, NpPakTUKyoWwmnin ncuxonor); "Mpodunaktmka npodpeccmoHabHOro
BbiropaHua" (bansapaxmaHosa Annsa KamuaynoBHa - KaHAMAAT NCUXONOTMYECKMX HAYK, NMPaKTUKYHO-
WM ncmuxonor). No pesynbratam NPOXOXKAEHUA OblM BPyYeHbl cepTUdUKaTbI.
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Yyactue npenogasartenei BLUM «9ainet» B pabote mexayHapoaHoi
Hay4YHO-NpPaKTUYeCcKoi KoHPpepeHuUn Ha Temy: «CoBpemeHHble npobaembli
rpa*k4aHCKoro npasa», NocBAwWeHHOU 70-neTHemMy 106unElo K.10.H.,
BeAyuiero Hay4yHoro cotpyaHmka HAU yactHoro npasa
Kacnuiickoro obwecrseHHOro yHusepcutetra Mykawesow K.B.

25 sHBaps 2019 roga npowsia paboTta MeKAyHapoAHOM HayYHO-MPAKTUYECKON KoHepeHUMN Ha
Temy: «CoBpemeHHble Npobsiembl rpaxkaaHCKoOro npasa», NOCBALEHHOM 70-neTHeMy 0OUAEID K.10.H.,
BeAylLero Hay4yHoro cotpygHuka HMM yactHoro npaBa Kacnuiickoro o6LLEeCTBEHHOIO YHUBEPCUTETA
MyKaweBoli K.B.Ha KoHdpepeHuUn bbinm 0bCy»KaeHbI akTyaslbHble BOMPOChI B chepe rpaxkAaHCKoro
npasa KasaxcTaHa v 3apybexKHbiX CTpaH B COBPEMEHHOM MUPE:

lparkagaHcKoe npaBo KasaxcTaHa v 3apybekHbix CTpaH B COBPEMEHHOM MUPE;

lpakaaHCKOe NpaBo MOCTCOBETCKMX CTPaH: obliee n 0ocobeHHoE;

PedopmurpoBaHme rparkaaHCKOro NpaBa B OTAE/NbHbIX FOCYAapPCTBAX U B PErMOHAbHbIX COLO3aX;

MparkaaHCKoe npaso 1 cyaebHan npakTMKa: B3aMMoaencTBme U B3aMMOB/IUAHUE;

MmnnemeHTauma MHOCTPAHHOIO NPaBa B HALMOHA/IbHOE rpa*KAaHCKoe NpaBso;

CpaBHUTENIbHOE rpa*kAaHCKOEe NPaBo;

B3anmopgeiictBme rpaxaaHCKoro npasa ¢ ApyrMmu oTpaciaMmn npasa;

BnnsaHue oTaenbHbIX MHCTUTYTOB rpaXA4aHCKOro npaBa Ha pa3BUTUE HALLMOHA/bHOMO NpaBga.

Hay4HbIA TpeHUHT «BU3Hec-HaBbIKM A1 MONOAbIX YYEHbIX»
(EBpa3suitCKUi HALUOHANbHbI YHUBepcuTeT umenu J1.H. 'ymunesa)

3 mapTa 2019 roga ceHbop-nekTop BLUM «3ainet» Cangyosa OKcaHa TemMMpMypaTKbI3bl YCNELWHO
NpoLW/Ia HayYHbI TPEHUHT «BU3HEC-HaBbIKM A1 MOAOAbIX YYEHbIX», KOTOPbIM cocToAncA Ha 6ase oT-
apixa «Yuctble npyabl» (AKMOAMHCKas obnactb, noc.Kocwbl) npu crnoHcopckoi noaaeprkke ®oHaa
Mepsoro Mpe3naeHTa Pecnybamkun KasaxctaH — Enbacsi.

Hay4yHbI TpeHUHT 6bln opraHn3osaH COBETOM MOOAbIX

=)

o o

POCTpewmr o y4yeHbIx EBpa3snncKoro HaunMoHabHOro YyHMBeEpCUTeTa nume-
(7\ )

@ E )g/z;/;mysm«((/ﬁ, ! HU/1H.Tymunesa (r.ActaHa).
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Onsara Ciaigyoba TpeHep, MBA, reHepanbHbl AUPEKTOP U OCHOBATE/Ib KOM-

naHum «PocT TpeHuHr» Kacap MakaH. busHec-TpeHep no-
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Mporpamma OTAMYMNACH HACLIWEHHCTbO. MOCTPOEHME HAYYHOro TPEHMHra OblN0 NOCTPOEHO Ha

CMeLLaHHOW dopme noaaum matepuana: MHGOPMaLUMOHHbIE BJOKKU YepesoBaMCh C MPAKTUYECKUMM
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YYyacTHMKaMM TPEeHUHra CTasin MONoAbIEe YYeHble Pa3HbIX HAyYHbIX HanpaB/ieHUA — OT UCTOPMUKOB,
FOPUCTOB M KYPHANNCTOB A0 GU3MKOB, MAaTEMATUKOB MU UHXKEHEPOB.

OCHOBHOW LeNIbl0 MOTUBALMM YHaCTUA B TPEHUHTE ABMIOCb — OCBOEHME HAaBbIKOB MOBbIWEHWUA JINY-
HOW 3 EKTUBHOCTU, BHYTPEHHEN MOTUBALLMW, HEOBXOAUMbIE ANA CO34aHUA CBOErO HAaYy4YHOrO NPOeK-
Ta ¥ nocneayoLLel ero KoMmmepLnanmsaumnm.

B pamKax TpeHWHra Hbl1M 3aTPOHYTbI BOMPOCHI NOCTPOEHMA YCMELLIHOM NPe3eHTaLNN, AaHbl Nand-
XaKu1 yCnewHoM Npoaaku NpoayKTa KOMMepLManm3auum Hay4yHoM AeAaTebHOCTU. 3aKpenaeHue no-
JlYy4EHHOTO TEOPETMYECKOrO MaTepmrana npowsio B Gopme UrpoBbIx ynparKHeHU. HecmoTpa Ha To, 4To
obyyeHMne 3aHANO LLeNblI AeHb, YH4aCTHUKMU OCTA/IMCb OYEHb A0BO/IbHbI, T.K. 32 BbINOJIHEHMEM COBMECT-
HbIX YNpPaXKHEHU, 0by4eHNEM HOBbIM HaBblKaM M MOTOKOM HOBOW MHOPMaLMK BpeMsa MposieTeno
He3ameTHo!

Mo pesynbtatam TpeHuHra, npeacepatenb Coseta monoabix ydeHbix EHY vm. J1.H. Tymunesa Anb-
¥aHoBa A.E. coBmecTHO ¢ BusHec-TpeHepom Kaicapom MakaHom Bpyumna ceptudukaT Cariayosoi
O.T.

Mo mamepuanam calima:
http://www.enu.kz/ru/info/novosti-enu/56258/

Yuactue ctyaeHTos BLUM «9ainet» B KOHPepeHUUU — UHTEPAKTUBHOMU Urpe
“Moaenb OOH” (Kbiprbi3ckasa Pecny6auka, r.buukek)

16 mapTta 2019 roga ctygeHTbl BLUM «2ainet» CepukkaHoB LaHuAap mn bykeHos PycnaH npuHAnmM
y4yactne B KOHbepeHUUM — MHTEpaKTUBHOM urpe “Mogenb OpraHusaumm O6beanHEHHBbIX Haunin”,
npoweawens cteHax MexayHapoaHoro YHusepcuteta ATa-Tiopk Ana-Too r.bukek Kbiprbi3ckol
Pecnybnnkn. KoHdpepeHuma coctosna ns 5 kKomutetos. bykeHoB PycnaHBowen B coctaB CoBeTa
BesonacHoctn OOH (UN Security Council). CepukkaHoB [aHusap npuHAn yyacTue B 3acegaHum Ko-
muTeTa no lMpaBam YenoBeKa B ponu Aeneratos YKpauHsbl. [10 nToram ronocoBaHua, generatamm us
34 rocypapcts, CepuKKaHoB [aHuaAp 6bln BbIOpaH NAydlMm AeneraTtom. YYacTHUKKU NOAYYUAN Ha-
rpagbl n ceptTuduKaThbl.
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LLiecTtoit meXXayHapOAHbIN CTYyAEHUYECKUIA KOHKYPC MO MeXAyHapoaHOMY
Kommepueckomy apburtpaxy «BABT 2019 — MexayHapoaHasn
Kynasa-npogaxa» umeHu M.I. PoseHbepra

20-22 mapTta 2019 roga Bo Bcepoccuinckol akagemum BHelHen Toproean (r. Mocksa, P®) cocro-
Anca LWecTton mexayHapoaHbIN CTyAEHUYECKUIA KOHKYPC MO MEXAYHAPOLAHOMY KOMMepPYeCcKoMy apbu-
TpaxKy «BABT 2019 — MexayHapoaHasa Kynasa-npogarka» nmenu M.T. PoseHbepra. CoopraHm3aTtopom
KoHKypca BbicTynuna ToproBo-npombliwiieHHasa nanarta PO.

) - 9,\&:%

KoHKypc npoxoaunn B dopme apbutpaxkHoro pazbupatennctsa no MNpasmnam apbuTtparka mexayHa-
poaHbIX Kommepuecknx cnopos MKAC npwu TN P®. B Kaxkaom apbutpaxkHom pasbupatenbcrse yya-
CTBOBaNa KOM/NErMa apbuUTpoB U3 TPEX YeNOBEK, KOMAHAA UCTLLA M KOMaHAa OTBETUYMKA.

MocKoNbKY MeXAyHapoaHbI KOMMepYeCcKuii apbutpa senaetca Hambonee apdeKTUBHbLIM CNOCO-
60Mm paspelleHns KOMMePYECKNX KOHPIMKTOB BO BCEM MUPE, Be/IKA NOTPEOHOCTb B U3yYeHUM AaH-
HOTO MHCTUTYTA He TO/IbKO B PamKax y4ebHbIX KypcoB, HO U MyTEM y4acTMA B MOAENbHOM apbutpa-
HOM pa3bunpaTenbCcTBe, B KOTOPOM YHaCTBOBAIM CTYAEHTbI PA3/IMUHbIX By30B Poccuiickon deaepaunm
W opyrux 3apyberkHbiX CTpaH. B 4acTHOCTM, B 3TOM rofly B KOHKypce y4acTBoBana 41 komaHaa u3 32-x
BeAyLLmnx By30B Poccum n 6anxHero 3apybexkbs, B TOM YMC/ie Takue U3BEeCTHbIe By3bl, Kak BABT, MI'Y
um. M.B. JlomoHocosa, MTMMO, PYOH, MI'tOA nm. KytaduHa, Ypl'tOY v ap.

KOHKYPC UMEHV
craeaco KOO 10!

5

Apbutpamm KoHKypca bbian Beaylime apobuUTpbl, BKAKOYEHHbIE B CMMCOK apbUTPOB MO MeXKayHa-
poaHbiM KomMmepydecknum cnopam MKAC npwu TN P® — B.B. Yy6apos — Buue-npesnaeHT TMNMN PO, unex
Mpe3snanyma u apbutp MKAC npu TINM P®; A.A. KoctnH — npeaceaatens MKAC npu TINIM P®; B. bep-
rmaHH (PPr) — uneH Mpe3sunamnyma n apbutp MKAC npu TNN PP, Buue-npesngeHT EBponelickoi Aka-
OEMUM HayKM N UCKyCCTBa M Ap. B KauecTBe apbuTpa TakkKe BbicTynuna [ekaH Bbicwei WKonbl npasa
«9ainet» A.t0.H., npodeccop Mopos CeeTnaHa MNaBnosHa.

KomaHga Bbicwel wKosbl npaBa «34ineT» Kacnunckoro yHMBepcuTeTa B coctaBe: HypceuT Asus,
UmunHos Papyx, MpockypuHa KpuctuHa n OpbiHOeK AKCyNTaH Nog, PyKOBOACTBOM TpeHepa K.H0.H.,
accoummpoBaHHoro npodeccopa CapmHoit Canvmbl ABAbIKaAbIPOBHbLI NPUHANA AaKTUBHOE yvacTue B
KOHKypCe, N0 UTOraM KOTOPOro KoMaHAa 3aHana 2 MecTo B HoMUHauuKM «Jlydwnii memopaHaym Uct-
ua». Takxke Hypcent A3n3 nobegmn B UHAMBUAYANbHON HOMMHAUMK «Jly4lWInIA OPaTOpP CO CTOPOHDI
UcTuar.

Caspian University BbipaxaeT cBoto bnarogapHoctb Mopos CeeTnaHe NaBnosHe 1 CapuHoli Cannume
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A6abikagbipoBHe 3a yyacTue B Llectom MerKayHapoaHOM CTyAeHYeCKOM KOHKypce umeHn M.T. PoseH-
6epra No MexayHapogHOMY KOMMEPUYECKOMY apbuTparky, a TakKe UCKpeHHe No34paBaseT KomaHay
Bbicwel WKobl NpaBa «DA4iNeT» 3aHABLWYIO NPMU30BOE MECTO B HOMMHALMM «JlydlLmnii MEMOPAHAYM
McTua», Hypcenta Asmsa 3aHABLIEro NepBoe MecTo B HOMMHALMK «JlydLnii opaTop co CTOPoHbI UcT-
La» 1 »Kenaet AaNbHENLLNX YCNEeXOoB B y4é6e M HayUHbIX 4OCTUMKEHWNN!




HAYYHBIE TPYbI "OIIJIET". Ne 1. 2019 107

ABTOPJIAP TYPAJIbl MOJTIMETTEP

JAHY3AKOBA NEWNA TE/NIbMAHOBHA - 3AH fbl/IbIMAOAPBIHbIH [AOKTOPbHI,
«TYPAH» YHWBEPCUTETIHIH MPO®ECCOPHI,KP 3AHHAMA WHCTUTYTbIHbIH, AfA
FbINBIMU KbISMETKEPI, KASAKCTAH PECNYBUKACHI, ATMATbI K.

KAPAEB AJIMMALUA ATAXAHOBWY - 3AH fblI/IbIMAOAPBIHbIH KAHAWAATSI,
KACMUA KOFAMAbIK YHWUBEPCUTETIHIH «9AINET» OFAPbl KY¥KbIK MEKTEBIHIH
MPO®ECCOPLI, KP 3AHHAMA WHCTUTYTbIHbIH, AfA fbl/IbIMW  KbI3METKEPI,
KA3AKCTAH PECMYB/IMKACHI, ATMATbI K.

KAPATYCOB ®APXAL CEPTEEBWY - 3AH fbl/IbIMAAPbIHbIH AOKTOPbI, MPO®EC-
COP, KACNUIN KOFAMAbIK YHUBEPCUTETIHIH EKE K¥KbIK MHCTUTYTbIHbIH, BAC
FbIIbIMU KbIBMETKEPI,KA3AKCTAH PECNYB/IUKACHI, ATMATbI K.

ANNBbMYXAMETOB CAJIABAT IYKMAHOBMUY - 3AH, fbl/IbIMAAPbIHbIH, MATUCTPbI, KA-
CNUA KOFAMAbIK YHUBEPCUTETIHIH «dAINET» MOFAPbl K¥KbIK MEKTEBIHIH CEHbOP-
NEKTOPbI,KA3SAKCTAH PECNYBAUKACHI, ATMATbHI K.

HYPTAEB PAMA3AH TYAKOBMY- M.C. HOPIKBAEB ATbIHOAFbl  KA3TOY
YHUBEPCUTETIHIH, NPO®ECCOPHI. 3.f.4,. MPODECCOP, KASAKCTAH PECMYB/IMKACHI
YOFAPFbI COTbIHbIH *AHbIHAAFbI FbI/IBIMU-KOHCYNBTATUBTIK KEHECIHIH MYLLECI,
KA3AKCTAH PECNYBNIMKACHI, HYP-CY/ITAH K.

KOCAMAH fANIbIM ACKAPYIbl- M.C. HOPIKEAEB ATbIHAOAFbI KA3THOY
YHUBEPCUTETIHIH, 2 KYPC MATUCTPAHTbI, KA3AKCTAH PECMNYBJ/IMKACHI, HYP-
CY/ITAH K.

ATAHTAEB PAYAH TYPAPOBWY-KACMUIN KOFAMAbIK YHWUBEPCUTETIHIH«DAINET»
OFAPBI KYKbIK MEKTEBIHIH, MATUCTPAHTbI, KASAKCTAH PECMYBJ/IMKACHI, ATMATbI K.

BOTABAEB ABAM MYXTAPWIbl -KACMWUIA KOFAM/AbIK YHUBEPCUTETIHIH«SAINET»
OFAPbI KYKbIK MEKTEBIHIH, MATUCTPAHTbI, KASAKCTAH PECNYBJ/IMKACHI, AJIMATbI K,

XOCTKUN LWAWUXYNA AZTUYNOBUY- KACMUWA KOFAMbIK,
YHUBEPCUTETIHIH«DAINET»  MOFfAPbl  KYKbIK  MEKTEBIHIH  MATUCTPAHTHI,
KA3AKCTAH PECNYBNMUKACHI, ANMATbI K.

MYCAEBA T[Y/NIE THONIbIYCEMHKbI3bI-KACNUA KOFAMAbIK YHUBEPCUTETIHIH
«dAINET» OFAPbI KYKbIK MEKTEBIHIH MATUCTPAHTbI, KASAKCTAH PECNYBIUKACHI,
ANIMATbI K.

HYPXXAHOBA rYNAMHA FANBIMMAHKDbI3bl -KACNUN KOFAMAbIK,
YHUBEPCUTETIHIH, «DAINET» MOFAPbl KY¥KbIK MEKTEBIHIH MATUCTPAHTHI,
KA3AKCTAH PECNYBMUKACHI, ANTMATbI K.

TOMAEBA HAPMWH CYIEMMAHTIbI3bIl- KACNUI KOFAMAbIK YHUBEPCUTETIHIH,
«dAINET» OFAPbI KYKbIK MEKTEBIHIH MATUCTPAHTbI, KASAKCTAH PECNYBIUKACHI,
ANIMATbI K.

ANTUXAHOBA TY/IbHAPA ANTbIHBEKOBHA - 3AH fbiNbIMAAPbLIHbIH, AOKTOPbI,
KACMUA KOFAMAbIK YHWUBEPCUTETIHIH «9AINET» OFAPbl KY¥KblIK MEKTEBIHIH
MPO®ECCOPbLI,KA3SAKCTAH PECNYBNMUKACHI, ATMATbHI K.
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YAHY3AKOBA JIENNA TEIbMAHOBHA- [IOKTOP KOPUAMNYECKMX HAYK, MPODEC-
COP YHUBEPCUTETA «TYPAH», CTAPLLUMA HAYYHbIV COTPYOAHUK MHCTUTYTA 3AKO-
HOOATEJ/IbCTBA PK, PECITYB/INKA KA3AXCTAH, ATIMATbI

KAPAEB AZIMNALWLA ATAXAHOBWMY - KAHOWAAT OPUANYECKUX HAYK, MPO®EC-
COP BbICLUEW LUKO/bI MPABA «94IET» KACMTMNCKOIO OBLLLECTBEHHOIO YHUBEP-
CUTETA, CTAPLUMA HAYYHbIA COTPYAHWUK MHCTUTYTA 3AKOHOAATENLCTBA PK,
PECNYBNINKA KASAXCTAH, A/IMATbI

KAPATYCOB ®APXA[ CEPTEEBUM - [JOKTOP HPUOMNYECKUX  HAVK,
NMPO®ECCOP,IMABHbIM HAYYHbIM COTPYAHWUK WMHCTUTYTA YACTHOTO MPABAKA-
CMNUMNCKOTO OBLLLECTBEHHOTO YHUBEPCUTETA, PECNYB/IMKA KA3AXCTAH, ATMATbI

OUIbBMYXAMETOB CANABAT IYKMAHOBUY - MATUCTPIOPUANYECKUX HAVYK,
CEHbOP-NEKTOPBbICLUEW WKO/bl MPABA «9INET» KACMUMMCKOTO OBLLLEECTBEHHO-
O YHUBEPCUTETA, PECMTYB/INKA KA3AXCTAH, ATIMATbI

HYPTAEB PAMA3AH TYAKOBUY -MMPO®ECCOP AO «YHUBEPCUTETA KA3THOY MME-
HU M.C.HAPUKBAEBA, AOKTOP IOPUONYECKNX HAYK, MPO®ECCOP, YI1EH HAYYHO-
KOHCY/IbTATUBHOIO COBETA BEPXOBHOTO CYOA PECNYB/TINMKN KASAXCTAH

KOCAMAH fAJIbIM ACKAP¥J1bl -MATUCTPAHT 2-TO KYPCA AO «YHUBEPCUTETA
KA3TOYUMEHU M.C.HAPUKBAEBA», PECMTYB/TMKA KA3AXCTAH, HYP-CYNTITAH

ATAHTAEB PAYAH TYPAPOBWY - MATUCTPAHT BbICLUEN LWIKO/bl MPABA «9INET»
KACMUACKOINO OBLWECTBEHHOINO YHWBEPCUTETA, PECMNYB/IMKA KA3AXCTAH,

ATMATbI

BOTABAEB ABA MYXTAPY/1bl- MATUCTPAHT BbICLUEW LLIKO/bI MPABA «3INET»
KACMMUUCKOIo OBLWECTBEHHOIO YHWBEPCUTETA, PECNYBNIUKA KA3AXCTAH,
ATMATbI

XOCTKUIA LWANXYNA ANNYNIOBUY- MATUCTPAHT BbICWIEA LWKOAbI MPA-
BA «9AINET» KACMUMNCKOrO OBLWLECTBEHHOINO YHMBEPCUTETA, PECNYB/MKA
KA3AXCTAH, AJIMATbI

MYCAEBA T[YNE THONbIYCEMHKbI3bl- MATUCTPAHT BbICLUEA LWKOANbI MPA-
BA «9AINET» KACMUMUCKOIO OBWECTBEHHOINO YHMBEPCUTETA, PECNYB/MKA
KA3AXCTAH, A/TIMATbI

HYP}AHOBA TYNbAWUHA TANbIMMXAHKbI3bl - MATUCTPAHT BbICLIEN LIKOAbI
NMPABA «9[INIET» KACNMMUMNCKOTO OBLWECTBEHHOIO YHUBEPCUTETA, PECNYBNMKA
KA3AXCTAH, A/IMATbI

TOMAEBA HAPMWH CYNEMMAHTbI3bl - MATUCTPAHT BbICLUEM LIKOAbI MPA-
BA «3AINET» KACMMUMCKOTO OBWECTBEHHOIMO YHWBEPCUTETA, PECMNYBNMKA
KA3AXCTAH, A/IMATbI

AJINXAHOBA r'YNbHAPA ANTbIHBEKOBHA - OOKTOP FOPUAOUNYE-
CKKNX HAYK,AKAZEMUYECKWNI MPO®ECCOP BbICLUEWN WKObI MPABA
«dOINET»KACMUNCKOINO  OBLLECTBEHHOIO  YHMBEPCUTETA, PECNYB/NKA
KA3AXCTAH, A/IMATbI
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UNIVERSITY, SENIOR SCIENTIFIC EMPLOYEE OF THE INSTITUTE OF LEGISLATION OF THE
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KARAEV ALIPASHA AGAKHANOVICH - CANDIDATE OF JUDICIAL SCIENCES, PROFESSOR OF THE
HIGHER SCHOOL OFLAW «ADILET» CASPIAN PUBLIC UNIVERSITY, SENIOR SCIENTIFIC EMPLOYEE
OF THE INSTITUTE OF LEGISLATION OF THE REPUBLIC OF KAZAKHSTAN, REPUBLIC OF
KAZAKHSTAN,ALMATY

KARAGUSOV FARHAD SERGEEVICH - DOCTOR OF LAW, PROFESSOR, CHIEF RESEARCH-
ER AT THE INSTITUTE OF PRIVATE LAW OF THE CASPIAN PUBLIC UNIVERSITY
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ER SCHOOL OF LAW ADILET OF CASPIAN PUBLIC UNIVERSITY, REPUBLIC OF
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MpaBuna nybankauum gna aBTopoB KypHana «HayuHble Tpyabl «9giner»
(rpeboBaHuA K opopmaeHUto cTater, npeacTaBaAemMbixX 1A onybaAMKoBaHUA)

PefaKuMOHHas Konnerna NnpocuT aBTOPOB NPW NOAroTOBKe cTaTel AnAa onybanKoBaHMA B
ypHane «HayuHble TpyAbl «DA4inerT» pyKoBoACTBOBATLCA CAEAYOWMMM NPaBUAAMMU.

Ycnosus pasmewjeHus nybaukayuii 8 yypHane

Onanybankaunm B kypHane «Hay4yHble TpyAbl «D4iNeT» NPUHUMAIOTCA CTaTbW Ha KA3aXCKOM,
PYCCKOM M aHIIMIACKOM A3blKax, coaeprkalime paHee He onyb6AMKOBaHHble NpobaemHble,
0630pHbIe, AUCKYCCUOHHbIE CTaTbM B 06/71aCTM HOPUAMYECKOM HAYKW, TAe OCBeLaloTcA
pe3ynbratbl PyHAAMEHTANbHBIX U MPUKNALHbIX UCCNEef0BaHUN.

CTaTba MOXKeT 6bITb NpeacTaBAeHa Ha O4HOM M3 TPex A3bIKOB: KAa3axCKOM, PYCCKOM WK
AHTINIACKOM.

CTaTbA MarvcTpaHTOB A0/MXKHA CONPOBOMXAATLCA peLeH3Mer OT HayYHOro pykoBoAuTens
(3aBepeHHan neyaTbto OTAENA KagpoB). PeleH3nA— Ha Ka3aXCKOM UM PYCCKOM A3bIKaXx.

CtaTba p[oMmKHA ObITb TwaTenbHO oOTpeAakTMpoBaHa. Ocoboe BHMMaHWe cneayet
06paTUTb Ha ACHOCTb M NAKOHUYHOCTb CTUAA, TOYHOCTb M NOC/IEeA0BATENbHOCTb B U3/10XKEHUM
maTepuana.

ABTOpPOM A0/KeH 6biTb NOANMCAH NEepBbld IK3eMNAAP CTAaTbM C YKAa3aHMEM, YTO TEKCT
cTatbu (LMTaThbl, LMPbI, CHOCKKN) BbIMUTAH U CBEPEH. 33 AOCTOBEPHOCTb M TOYHOCTb AAHHbIX,
npuBeAEHHbIX B MaTepmanax, OTBETCTBEHHOCTb HECYT aBTOPbI.

ABTOp nepes, cAayeil PYKOMUCUM B KYPHAN [AO/MKEH TLLATENbHO NPOBEPUTb O0O6LLytO
opdorpadumio, a TaKKe MNpPaBWUIbHOCTb HAMWUCAHMA COOTBETCTBYHOLWMX HOPUANYECKMX
TEPMWHOB.

K opopmneHuio ctatei npeabaBafaloTca chepyowme TpebosaHun

O6bem CTaTbW, BKAKOYAA CMUCOK IUTEPATYpPbl, Tabauubl U PUCYHKU C NOAPUCYHOUYHbIMM
HaANUCAMM, aHHOTALMUK, He A0MKeH NpeBblwaTb 10 cTpaHuML nevyaTHoro TekcTa. MMHUManbHbIn
obbem cTaTbM— 5 cTpaHuu. B pepakuuio HeobxoAuMMo nNpeacTaBuUTb  EKTPOHHYIO
BEPCUIO CTaTbM B MOJIHOM COOTBETCTBMM C pacneyvyaTkon. CTpaHuMubl CTaTbM AO/XKHbI ObITb
NPOHYMepOoBaHbl. YKa3sbiBaeTcA Koz no YOK.

B Hauane crtatbe yKasbiBaetcAa PUO aBTOpa, AOMKHOCTb MAM MecTo paboTbl, yyebbl,
Ha3BaHWe CTaTbM.

AHHOTaumAa (aHgaTna, annotation) gaetca nocne ®UO, mecto paboTbl, y4ebbl aBTOpPA
M Ha3BaHWA CTaTbM B Hayasie TEKCTa Ha pyC., Ka3. U aHrn a3blkax (8-10 ctpok). MNepes
KaXkAOW aHHOTauuMen Hanucatb Gamuanio U MHULMANbI, SOMKHOCTb, HAa3BaHWE CTATbW HA
COOTBETCTBYIOLEM A3blKe aHHOTaUuK. [lanee Katoyesble cnosa (TyniHai ce3aep, keywords) Ha
Kas3., PyC., aHI. A3blKax BHWU3y aHHOTALMM HA COOTBETCTBYHOLLEM A3bIKE aHHOTALMMN.

AHHOTaUMA ABNAETCA KPATKUM MU3N0XKEHUEeM COoAepXaHWA HAyyHOro npousBeneHus,
Aatowas obobweHHoe npeacTaB/ieHMe O ero Teme U CTPyKType. AHHOTauuAa He Tpebyetca
npu nybavkaummn peueHsui, oT4eToB O KOHPepeHUuMAx U NogobHbIX MHGOPMALMOHHDIX
MaTepmanos.

KntoueBblie cnoBa fo1KHbl 0b6ecneuntb HamMbonee NONHOE PAaCcCKPbITUE COAEPKAHMA CTAaTbM.
[na Kaxporo KOHKPETHOrO MaTepunana 3afaiTe 5-6 Kntouesbix coB (keywords) B nopaake mx
3HAYMMOCTH, T.€. CaMOe BaXKHOE KAK4eBoe CI0BO CTaTbM AONKHO ObITb NEPBbIM B CMMUCKE.

ABTOpbl, MHPOpPMaAuuA o6 aBTOpax, Ha3BaHME CTATbW, AaHHOTALUMA M KAKOYeBble C/I0BA
YKa3blBAOTCA Ha A3blKe HAMMCAHMA CTaTbM U HA PYCCKOM/KAa3axCKOM M aHIIMMCKOM fA3blke. B
nHbopmaumm o6 aBTopax AOMKHbI ObITb YKa3aHbl 3aHMMAeMan A0/IKHOCTb, OCHOBHOE MeCTO
paboTbl, y4eHasA cTeneHb, y4eHoe 3BaHMe, a Takke e-mail
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TeKkcT gonxeH bbiTb HabpaH B nporpamme Word ntoboli Bepcumn, npeacrasnserca Ha CD
WAN opyrom Hocutene AnMbo OTNpaBAAeTcA MO 31eKTPOHHOM nouyte akalimbekova@mail.
ru (pab6. Ten: +7 727 250 69 35 — BH. 218). LUpudT Tekcta — Times New Roman, ¢popmaT
bymarm A4 (210*297 mm), pasamep Kerna — 12 nT. MeXCTPOUHbIM MHTEePBan — OAUHAPHbIN.
BblpaBHMBaHWe No wnpuHe. Ab3auHbii otctyn — 0,8 cm. Mona BepxHee — 2, HUXKHee — 2,
nesoe — 2, npasoe — 2.

B Tabnunuax, pucyHKax, opmynax He LONKHO ObITb pa3HOUTEHM B 0603HAUYEHNN CUMBOJIOB,
3HAKOB. PUCYHKM JOMKHDBI BbITb YETKUMMU, YNCTbIMU. Ha pUCYHKM 1 TabAnLbl B TEKCTE JOMKHbI
ObITb CCbI/IKM.

B TeKkcTe umcno popmyn A0NKHO 6bITb MUHMMaANbHbIM. POPMYbl A4ONXKHbI ObiTb HabpPaHbI
B COOTBETCTBYHOLEM pefaKTope (4N MaTeMaTUYecKnx u xumudeckmx dopmyn). Tabaumubl
[ONMKHbI ObITb 03arnaBfieHbl, He [OMYCKAaeTCA HaAnuMA B HUX NyCTbiXx rpad. YcnoBHble
COKPALLEHMA U CUMBObI CleAyET NOACHATb B NPUMEYAHUMU.

NnntocTpaTmBHble maTepuanbl NpeacTaBaanTca B ¢opmatax: ana ¢oTo, pucyHkos — tiff
nnu jepg (300 dpi ans yepHo-6enbix U UBETHbIX); rpadUKK, AMarpaMmmbl, cxembl 1 T.M. — exls,
cdr. Ha obopoTe pUCyHKa MAK NoA HUM YyKasbiBaeTcA pamMuana aBTopa, Ha3BaHMe CTaTbU U
HOMeEP PUCYHKA. MANCTpaLmMmM MoryT pasmelLaTbca No TEKCTY, HO 0653aTeNbHO NpuaaratoTca
B BMAE OTAEeNbHbIX $ailtnoB, KOTOPbIA BNOCAeACTBUM ByAeT MCNO/Ib30BaTbCA NPU BEPCTKE).
MoppucyHOUYHbIE MOANUCKU AAIOTCA OTAEbHbIM CMIMCKOM, B KOHLLE CTaTbM.

CNMCOK MCNONb30BaHHbIX WCTOYHUKOB JO/IKEH COCTOATb He 6onee uvem wm3 20
HauMeHoBaHWI, U odopmnaetca B cooTBeTcTBuMM ¢ TOCT 7.1-2003 «bubnnorpadumyeckas
3anucb.bubnunorpapumyeckoeonmcanme. ObwmeTpeboBaHUA M NpPaBmaacocTaBneHUA» . CCbIIKM
Ha MCTOYHMKM B TEKCTE CTaTbM AAIOTCA TO/IbKO B KBaZPaTHbIX CKOOKax (6e3 untuposaHusa [12],
Npu ULMTUPOBAHMM MW NepecKase aBTOPCKOro TekcTa [12, ¢. 29]). HymepaumaA ccbloK B cTaTbe
NpPon3BOAUTLCA NO NOPALKOBOMY HOMEPY MCTOYHMKA B NPUCTAaTEMHOM CMIUCKE IUTEPATYPbI.
ApXMBHble MaTepuanbl B CMIMCOK HE BKAKOYAOTCA, CCbIIKM HA HMUX MOMELLAIOTCA B TEKCTE B
KpYrabix CKobKax. Mpu MCcnonb30BaHUM B CTaTbe UCTOYHUKOB M3 3NEKTPOHHbIX PECYPCOB UK
yAaneHHoro poctyna (MHTepHeTa) B cnucke nutepaTtypbl npusoautca bubnmorpaduyeckan
3aMMCb UCTOYHMKA M CCblJIKA HA CETEBOW PECYPC C MOMHbIM CETEBbIM aapecom B MHTepHeTe.
KenaTenbHO yKa3biBaTb AaTy obpalueHuns K pecypcy.

HAMPUMEP (bnbnunorpaduyeckne ceeeHus yCioBHbI):

Ona KHur: Pamunnmm n nHMUMansl aBTopos. 3arnasme. — CBeaeHMs 0 NOBTOPHOCTH
n3gaHua. — Mecto nsganuma: Msgatenocrtso, fog nsgaHuna. — Koanyectso CTpaHuL,

Hanpumep:

BacuH HO.I. U3bpaHHble Tpyabl NO rpaskgaHckomy npasy. — 3-e usa. — CM6.: 2003, —
294 c.

Ana ctateii U3 )ypHanos: ®amuamm n MHMLMaANbI aBTOPOB. Ha3BaHwue cTaTbu // 3arnasue
nsgaHus. (Cepua). — loa nsganma. — Tom. — Homep. — CTpaHuupl.

Hanpumep:

Bpbisranos A.M. O HEKOTOPbLIX TEOPETUKO-METOAO/IOTMYECKMX Npobaemax pUaNYECKOn
HayKM Ha coBpemeHHOM 3Tane // locyaapcteo v npaso. — 2004. —Ne 4, — C. 17-22.

Ona marepunanos KoHdepeHuuii, COOPHUKOB TPyaoB U T.4.. Pamuaum n vHUUMaANbI
aBTopoB. HasBaHue ctatbu // 3arnasue usgauua: Bug nsgaHua. — MecTo, rog, UsgaHusa. —
Tom. — Homep. — CTpaHuupbl.
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Hanpumep:

AnaeHKoA.TpaxaaHCKoe NpaBoKaKUCTOYHUKDOPMUPOBAHMANPABOBOM AENCTBUTEIBHOCTH
// VI TpaxaaHckoe 3akoHoaaTenbcTBo: Ctatbn. KommeHTtapuu. MpakTtuka. — Boin.40 / Nopg pea.
A.l. AvpeHko. — Aamatbl: PapuTer, 2015. - C. 4-24.

ABTOp 06a3aH caenaTb TPAHCAUTEPALNIO PaMUIUN, MHALMANOB, MEePeBO/ 3ar1aBua CTaTby
(0630pa, peLeHsunmn), cnMcKa UCNoNb30BaHHbIX UCTOYHUKOB (References) Ha aHIIMNCKUIA A3bIK,
Pa3MeCTMB UX B KOHLE TEKCTa CTaTbW. Ee MOXKHO caenaTb No cneaytouleit ceoinke: http://www.
russki-mat.net/trans2.html)

Hanpumep:

Didenko A. Grazhdanskoye pravo kak istochnik formirovaniya pravovoy deystvitelnosti //
VI Grazhdanskoye zakonodatelstvo: Statyi. Kommentarii. Praktika. — Vyp.40 / Pod red. A.G.
Didenko. — Almaty: Raritet, 2015. - S. 4-24.

CBepeHuna 06 aBTopax

K pykonucu npunaratotca:

1) cnpaBKa 0 KaXX40M U3 aBTOPOB CTaTbM C YKazaHMeM paMUaNKN, UMEHU, OTYECTBA; YYEHOM
CTeneHu; y4eHOoro 3BaHMA; OCHOBHOro MecTa paboTbl; AONXKHOCTM; AOMALUHErO, CAyKebHoro
WA MOBUNBHOTO TenepoHOB; 3NEKTPOHHOTO M NOYTOBOTO aApecoBs (4/1A CBA3K C peaaKkumen);

2) nHdopmauma O TOM, KOMYy M3 COaBTOPOB CAeAyeT aapecoBaTb BOMPOCHI [MaBHOMO
peaakTopa U/Man HanpaBAATb KOPPEKTYPY.

Bce cTaTbu, NoCTynuBLIME B penakuuio, peueHsupytotca. Mpu HeobxoaMmoCTU CTaTbs
MOXKeT ObITb BO3BpallleHa aBTOpPY Ha AopaboTky. [laToi nNocTyn/eHns cTaTbk cYMTAETCa Aata
NoNy4yeHUA pefaKkLmMel ee OKOHYaTeNbHOro BapuaHTa. Pegakums octaBaseT 3a coboi npaBo
BHECEHMA B TEKCT PEAAKTOPCKUX U3MEHEHUI, HE MCKAXKAIOLLMX CMbIC/1a CTaTbu.

CraTby Ny6ANKYIOTCA NO Mepe NOCTyNaeHus.

CxemaTtuyeckuii npumep opopMIEHUA CTaTbU
o YIK.
Mo ueHTpy NpuBo[ATCA:

o ®amumnmm n nHuymanbl astopos (Hanp.: U.B. MeaHos!?, C.M. Kpbinos?)

o MonHoe Ha3BaHMe yypexaeHWs, KOTopoe NpeacTaBaAseT aBTop (C yKa3aHWeM CTpaHbl
n ropoga). Ecnn aBTopbl M3 PasHbIX YUYPEKAEHUN, TO COOTBETCTBME MEXAY aBTOPOM W
yuYpeaeHnem yCTaHaBAMBAETCA HAACTPOYHbIMM MHAEKCAMU, Hanpumep:

N.B. MBaHoB?, C.M. Kpbinos 2 Kacnuickuii obuiecTBeHHbIN yHUBepcuTeT, KasaxcTaH, T.
Anmatbl!
MHCTUTYT 3KOHOMUKM U npaBa, KasaxcTaH, r. Aimatbl®

o HasBaHue cTaTbu (NONYKUPHOE HaNUCaHUE)

e AHHOTaUMA.

e Kntouyesble cnosa.

e TeKkcT cTaTbu.

e Cnu1COK MCMNONb30BAHHbIX MCTOYHMKOB.

e References (TpaHcautTepaums).

* B KOHUe CTaTbM NPMBOAUTCA NEPEBOA Ha ABYX OCTa/bHbIX A3blKax (No oyepeam): ©.1.0.
aBTOPOB, HA3BaHMA CTaTby, pe3tome (pasmep WpKndTa Ha 2 Kerena MeHbLUE, YeM OCHOBHOW).

e Ha oTaenbHbIX CTPaHMLLAX NPUBOAATCA UANKOCTPALMM (PUCYHKM, ANarpammel, Tabanubl n
Ap.) C Haanucamm.,

e CBepgeHua o6 aBToOpax.
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KoHTaKTbl ¥ agpec pegakuum, TenedoH

Pecnybnuka KasaxcraH, 050000

r. Anmartol, np. Cendynnnna, 521. Kab. 212.

Pab. Ten: +7 727 250 69 35 —BH. 218

dneKTpoHHas noyta: akalimbekova@mail.ru
FnaBHbIM pepakTop — KannmbeKkosa Acenb PaxaToBHa

CTtoMmocTb Ny6MKauum B JKypHane
«HayuHble Tpyabl «9ainer»

CtoumocTtb nybnmkauum B KypHane «HaydyHble Tpyabl «9ainet» - 10000 teHre. Onsa
COTPYAHWUKOB, NpodeccopCcKo-NpenosaBaTeNIbCKOro COCTaBa, MArMcTpPaHTOB, AOKTOPAHTOB
Kacnuinckoro yHMBepcuTeTa CTOMMOCTb NybamMKaummn B KypHane «HayuyHble Tpyabl «9ainet»
— 5000 TeHre

OnnaTta npon3BoamTCcA B Kaccy Kacnuiickoro obuiectBeHHOro yHuBepcuTeTa, Yek ob onnate
npeaocTaBAAeTCA B peAaKLMIo BMeCTe C PYKONUCbIO CTaTby.

Mnn nyTem onnatbl Ha pacyeTHbIN CHET YHUBEpCUTETa

PeKkBM3UTbI A/19 KAa3aXCTaHCKMX aBTOPOB:
YO «Kacnuiickuii obuwectBeHHbI YHUBEPCUTETY
Pektop HyceHos ongacbek Mycanmosuy
Appec:

Pecnybaunka KasaxcraH, 050000

r. AamaTsbl, np. CeidynnumHa, 521

PHH 600700524033

BMH -030640000531

P/cuet — KZ9584901KZ014467972

BMK NURSKZKX

KBE — 18

A® AO HypbaHK r.AnmaTbl

Yn.XKentoKkcaH 173

Kopg BY3a 079

PeKBU3UTbI ANA 3apyb6eKHbIX AaBTOPOB:
YO «Kacnuiickuii obwectBeHHbI YHUBEPCUTETY
Pektop HyceHoBs ongacbek Mycanmosuy
Appec:

Pecnybaunka KasaxcraH, 050000

r. AnmaTsbl, np. CeidynnmHa, 521

PHH 600700524033

BMH -030640000531

P/cuet — KZ9584901KZ014467972

BMK NURSKZKX

KBE — 18

A® AO HypbaHK r.AnmaTbl

Yn.XKentoKkcaH 173

Kopg BY3a 079
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ypHan 3aperunctpupoBaH HauMoHaNnbHbIM areHTCTBOM NO AeNam nevaTtu
M maccoBoii MUHGopmauumn Pecny6amnkmu KasaxctaH
PeructpaumoHHoe CBUAETENbCTBO
Ne 9774-X ot 19 nekabpa2008r.

Yupeputenb
YypexxpaeHue obpasoBaHuna
«Kacnuinckuii obwecTBeHHbIi YHUBEPCUTETY

Appec
050000, r. AamarThbl
np. Ceridynnuna, 521
Ten.: +7 (727) 250 69 35 (BH.218)
dakc: +7 (727) 250 69 30
e-mail: akalimbekova@mail.ru

Haw canT: www.cu.edu.kz
Ony6nanKoBaHHble MaTepuUanbl He BCEraa OTPaXkaloT TOUKY 3peHUa pedakuuu.
OTBETCTBEHHOCTb 32 A0CTOBEPHOCTb GPaKTOB U cBEeAEHUA
B Nny6AnKaLUAX HECYT aBToOpPbI.

bacyfa 29.03.2019 . MoanucaHo

KON KOMbINAbI. B neyatb 29.03.2019 .
dopmaTbl 60x90/16. dopmat 60x90/16.
OdceTTiK bacbinbIM. MeyaTb opceTHas.
OdceTTiK KaFas. Bymara odceTHas.
LWapTTbl 6acna Tabarbl 14,0. Ycn.- ney. n. 14,0.
bacna Tabafbl 15,75. Mey. n. 15,75.
Tapanbimbl 500 gaHa. Tupark 500 3Ks.

OtneyataHo B UM «PacnytuHa 3.I.»
r.Anmatbl, np. Abblnai xaHa, 60



