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MHdopmauma o kypHane «HayuHble Tpyabl «DaineT»

FnaBHbI peaaKTop XKypHana «HayuHble Tpyabl «9ainer»
PepakunoHHan Konnerua }XypHana «HayuHble Tpyabl «9ainet»
O6paweHune K yutatenam

Teopus rocypapcTBa 1 npasa
BeiiceHoBa A.Y., accoyuuposaHHsbIli npogheccop Beicwell wKoabl npasa
«3d0inem» Kacnulickoeo obujecmeeHHo20 yHusepcumemad, K.t0.H. Tunbl,
meTogbl, cnocobbl (Mmoaenu) u npeaenbl NPABOBOro PeryiMpoBaHUA KakK
06beKTbl NPaBOBOro aHann3a

KoHcTUTyuMoHHOe npaBo

Kapaes A.A., accoyuuposaHHsbIl npogeccop Boicuwiel wKonbl npasa «30inem»
Kacnulickoeo obwecmseHHoz20 yHusepcumema, K.to.H.; Kanmmbekosa A.P.,
accoyuupos8aHHbIl npogeccop Boicwel wkosbl npasa «30inem» Kacnulickozo
obuwecmseHHo20 yHUBepcumema, K.t0.H. KOHCTUTYLUANDIK CaHa a3amMaTTbiK
KOfampabl KanbIiNTACTbIPy XKIHE XKeKe Ty/1Fa myaaenepiH KaMTamacbi3 eTyAiH,
Kypanbl petiHae

lpakpaHCKoe NPaBo U rPaXKAaHCKMU npouecc

MpypHuukaa C.H., 0.r0.H.,, npogpeccop, 3asedyrouuli cekmopom omoena
npobnaem X035lcmeeHHO-Npasosoeo obecneyeHus 3KOHOMUYecKol
b6e3zonacHocmu 2ocydapcmesa UHcmumyma 5KOHOMUKO-Paso8bix
uccnedosaHull HauuoHanbHol akademuu HayK YKpauHel, 2. Kues, YKpauHa;
PyaeHko N1.4., K.l0.H., douyeHm, douyeHm Kaghedpsl aOMUHUCMPAMUBHO20,
Xxo035licmeeHH020 rnpaesa U huHAHCOB80-3KOHOMUYecKol be3onacHocmu YuebHo-
Hay4Ho20 uHcmumyma npasa CyMcKo20 20Ccy0apcmeeHH020 yHu8epcumema,
2. Cymol, YKkpauHa. K Bonpocy o npaBoBom obecneyeHuMn 3HepreTMYecKoro
coTpyaHuuecTBa YKpauHbl u Pecnybamkn KasaxcraH

KoBanb U.®., 0okmop ropuduyeckux HayK, doueHm, 3aeedyrowas Kageopol
2pax0aHCKO20 npasa u rnpouyecca [JoHeyKo20 HaAYUOHANbHO20 yHUBepcumema
umeHu Bacsina Cmyca, 2.BuHHuua, YKpauHa, TypyeHKo E.WU., HayanobHUK
ropuduyecko2o omoesna [oHeyko20 HaAUUOHA/AbHO20 yHUBepcumema umeHu
Bacwina Cmyca, adsokam, 2.BuHHuUya, YkpauHa. K Bonpocy co3gaHua HayuHbIX
napkoB B YKpauHe

KaparycoB ®.C., 2s1a08Hb1l Hay4YHbIl compyOHUK Hay4yHo-uccrnedosamesibCKo20
MHcmumyma yacmHozo npasa Kacnutickozo obujecmeeHHo20 yHusepcumema
BboHpapes A. n NakE., aHanumuku TOO “K&T Partners (Keli 3HO Tu lMapmHepc).
[ oKa3aTenbCcTBO rpaXKAaHCKO-NPABOBOro A0rosBopa
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Hanorosoe npaso

TypyHTaeBa A.A., Kacnuli KoramobliK yHusepcumemiHiy «30inem» Morapel
KYKbIK  MeKmebiHiH ceHbop-nekmopsl. KasaKCTaHHbIH, Kasipri pamy
YKafpalbIHAAFbI CANbIKTbIK IKIMLUINIK NeH XKeHinaiktepaiH, aTKapaTtbiH poni

YronosHoe npaBo U YyronoBHbIW NpoLecc

ypcumbaes C.K., 0.r0.H., npogeccop Beicweli wKonbl npasa «3dinem»
Kacnulickozo obwecmseHHozo yHusepcumema; Fpek E. H., m.r0.H., ceHbop-
nekmop Boicwell wKonbl npasa «3d0inem» KacnulickKoeco obuwecmseHHoO20
yHusepcumema. YactHoe o6BMHeHMe peanbHO obecneumBaeT AOCTyNn K
npaBocyauio

Kenxkubekosa 3.1., Kacnuli KoramobiK yHUBepcumemiHiH «90inem» Morapel
KYKbIK ~ MeKkmebiHiH KaybiMOacmeolpbliraH rnpogeccopsl,3.f.K. TOKTaTblNa
TypfaH ictep 6o0WbIHWA OHAIPICTIH KbICKapyblHa Kapafanayabl »Ky3ere
acbipy

KpumunHonormsa n KpUMmMHaNMUCTUKA

KotoBa H.K., accoyuuposaHHsili npogeccop Boeicweli wKonbl npasa
«3d0inem» Kacnulickoeo obu,ecmeeHHo20 yHuUsepcumema, K.ro.H. Mpobnembli
CouMaNbHOM peabunmraumm }KepTB KPMMMUHANBHOIO HaCUAUA

TpubyHa monogoro yueHoro

Kopayn A.l., acnupaHm [loHeyKo20 HAUUOHAAbHO20 yHUBepcumema
umeHu Baceina Cmyca, YkpauHa, 2. BuHHUYya. be3onacHOCTb IMMHOCTU KaK
KOMMN/ZIEKCHaA Kateropuma

Pakbimynbl A., MmazucmpaHm Boicwel wKosoel npasa «30inem» Kacnulicko2o
obuwecmseHHo20 yHusepcumema. lpaBoBasa NpUpPoAa MeXAYHApPOAHOro
YacTHOro npasa

Knaccmka UuMBUAUCTUKMU
Anekcees C.C. lpa)pgaHCKoe NpaBo B COBPEMEHHYH0 3MOXy. 3aMeTKM K
NocTaHoBKe Npobnembl

Hay4yHas »Xu3Hb yHMBepcuTeTa

AkumberoBa C.A., akademuueckull npogpeccop Beicweli WKonbl npasa
«3d0inem»  Kacnulickoeo obwecmeeHHo20 yHusepcumema. HayuHo-
uccneposarenbcKkoe coTpyaHudectso KasaxcraHa n fepmaHuun

MexayHapogHasa Hay4yHO-NpaKTMyeckaa KoHdpepeHuna «BHenoroBopHble
obA3aTenbCcTBa», NOCBALWEHHaA 25-neTuio Kacnuitckoro yHmsepcuteTa u 25-
netuto Dpnanyeckom pupmol «3aHrep».

MemopaHayM O COTpygHMYecTBe Mexay KacnuicKMm yHUBEpPCUTETOM M
BoCTaHAbIKCKMM PaloOHHbIM CYA0M . AAMaTbl
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MoanucaHme porosopa € [lOHEUKMM HAUMOHANbHLIM  YHUBEPCUTETOM
nm.Bacbina Cryca

Caspian University opraHusoBan B pamkax EXPO merKayHapogHbi dpopym
«YCTOMUYMBOE Pa3BUTME M HOTAPMAT: OPUCTbl HA 3alLMTE 3KOMOTMM U MNpPaB
rpaXkaaH»

Caspian University noarsepamn akkpeautaumto ACQUIN

JleTHAA MeXANCLUNIMHAPHAA LWKOoMA ANA MOJIOAbIX Ka3aXCTAaHCKMX Yy4YeHbIX
Ha TeMy «AKTya/ibHble BOMPOCHI YNPABAEHMA U KOMMEPLMAIN3ALLMM HAaYYHO-

nCccnenoBaTeNbCKUX NPOEKTOB»

Mpodeccopcko-npenogaBaTeibCkUiA cocTaB nobbiBan B ropoae CnaHb (KHP)
JNleTHsA wkona B r.CnaHb

MeayHapoaHbI popyMm monoapix ydeHbix « BURABAY FORUM: npurpaHmMyHoe
coTpyaHunyectso KasaxctaHa u Poccun»

MpaBuna nybnvkauum Ona aBTOPOB XKypHana «Hay4yHble Tpyabl «oainet»
(TpeboBaHUA K odpopMNeHUIO CTaTeN, NpeacTaBaAseMbIX AN ony6NKOBaHUSA).

KoHTaKTbl U agpec pegakumu, tenedoH

CtoMmocTb Ny6AnKaunm B }KypHane «Hay4Hble TPyabl «O4ineT»



6 HAYYHBIE TPY/Ibl "OJLIET". Ne 2. 2017

NaBHbLIA pepaKTop XKypHana
«HayuHble Tpyabl «94ineT»

KannmbeKkoBa Acenb PaxaToBHa — KaHAMAAT IOPULMYECKMX HAYK, ac-
counmpoBaHHbIn npodeccop BLUM «oainet» Kacnuinckoro yHuBepcu-
Teta. B 2001 roay okoH4unaa ¢ otamumem KasaxcKkyto focygapCTBeHHYHO
tOpuanyeckyto Akagemuto ¢ NpucBOeHMeM KBanuduKaumm topuct. B
2001 r. 6blna NpMHATA Ha AOMKHOCTb NpenogasaTenda Ha Kadeapy Teo-
puun n uctopuu rocygapctea 1 npasa AKOA Kaslty. C avsapa 2003 r. no
Aekabpb 2004 r. cTaxkep-nccnenoBaTenb Kadbeapbl TEOPUM N UCTOPUMN TO-
cygapcTtea v npasa KaslNoy. C 2003 r. no 2008 r.- maaaLwmii HayuHbI co-
TPYAHUK MHCTMTYTa rocygapcTea 1 npasa KasltOyY, a ¢ 2009 r. no pespanb
2011 r. Hay4HbIN COTPYAHUK MHCTUTYTA rocyaapcTBa 1 npaBa Kasaxckoro
HALUMOHANbHOTO yHMBepcUTETA MMeHU anb-Papabu. B ceHTabpe 2009
roga ycnewHo 3awmTuaa AMCcepTaumnIo Ha COMCKaHME YYEeHOM CTeneHn KaHauaaTa ropuam-
YeCKMX HayK no crneymanbHocTn 12.00.01 — Teopuma n UcTtopma npasa U rocygapcTea; NCTOpUA
NpaBoBbIX N noanTnyecknx ydyeHmin. C 2011 roga accoummpoBaHHbIN Npodeccop Kadeapbl
ny6anYHo-npasoBbIX ancumnamH KOY (no3agHee BLUM «3ainet»). Mmeet 6onee 40 onybnu-
KOBaHHbIX Hay4HbIx Tpygos. C maa 2015 roga Ha3HavyeHa Ha AOJ/IXKHOCTb IMaBHOIO pefaKkTopa
KypHana «Hay4Hble Tpyabl «D4ineT».

UHdopmauuma o xKypHane

«Hayu4Hble Tpyabl «9ainerT»

ypHan «HayuHble Tpyabl «D4iNeT» MMeeT AaBHIOK UCTOPUIO, N3[aeTcA NepuoagUUYHOCTbIO
4 pa3a B rog ¢ 1996 roga. B coctaB pefaKUMOHHOW KOANErMU BXOAUAU MHOTUE U3BECTHbIE
yyeHble-topucTbl KasaxctaHa, rnaBHbIM pegakTtopom 6bin akagemuk HAH PK BailmaxaHoBs
M.T.

B HacToAlee BpemA COCTaB peAaKUMOHHOW KONNErMn KypHania BXoaAT akagemukun HAH
PK BbanmaxaHoB M.T., CynenmeHos M.K., a.t0.H., npodeccop AnaeHko A.l., Unbsacosa K.M.,
Mypcumbaes C.K., noyeTHble npodeccopa Caspian University goktopa npasa Ponbd KHunnep,
A.10.H., npodeccop KysHeuosa H.C. n gpyrve BugHble npeacTaBUTeNn lOPUANYECKON HAYKMN.

ypHan c 2015 roga sonnoLwaeT HOBYIO KOHLENUUIO pPa3BUTUA U CTpaTernu, B COOTBET-
CTBMM C KOTOPOM NNAHUPYETCA NPEBPATUTD XKYPHAN B OAMH M3 BeAYLLMX HAYYHbIX }KYPHA/I0B B
chepe ropuamyeckon Haykun B KasaxctaHe u 3a pybexkom.

KypHan cnocobcTByeT pacnpoCTPaHEHUIO HAYUYHbIX 3HAHWUI B chepe topuaMIecKor HayKu,
06MeHY MHEHUAMM yYeHbIX-NPaBOBEAOB, TEOPETUYECKMM U NMPAKTUYECKMM OMNbITOM YYeHbIX
N nccnepgoBaTenei Ha HaUMOHANBHOM U MEXAYHAPOAHOM ypoBHAX. OTpaXKaa AOCTUXKEHUA
IOPUAMYECKOM HAYKN U M3MEHEHMA B 3aKOHOAATENbCTBE, OyAeT NpefoCcTaBAATb BOSMOXKHOCTb
NO3HAaKOMUTBLCA C PabOTaMM Ka3axCTaHCKMX U 3apybeXkHbiX aBTOPOB, ABAAACL MCTOYHUKOM
MHPOPMaLMM O HOBEMLINX HAayYHbIX UCCAeA0BaHUAX B chepe npobnem rocyaapcTsa v npasa.



HAYUYHBIE TPYbI "OAIJIET". Ne 2. 2017 7
PepaKUMOHHAA Konnerna XXypHana
«HayuHble Tpyabl «Oainer»

FnaBHbIN peaakTop KypHana «HayuHble Tpyabl «9ainer» Caspian University.
Kanumbekosa Acenb PaxatoBHa. KaHanaaT topuaANYECKMX HAYK, aCCOLLMMPOBAHHbIN
npodeccop Kacnuiickoro yHnsepcuTeTa

PepaKkunoHHana Konnerus

baiimaxaHoB Mypat Tagku-MypatoBuu (Pecnybaunka KasaxctaH). Akagemuk HAH
PK, LOKTOp topuaMyecKkmx HayK, npodeccop

Paul Varul (3ctoHua) [lokTop npasa

Onpenko AHatonuia MpuropbeBud (Pecnybnnka KasaxctaH). [JoKTop topuanyecKmx
HayK, Nnpodeccop

Enob6aeB Xymarenbgbl CakeHoBuY (Pecnybnmka KasaxctaH). [IoKTOp lopuanUYecKnx
HayK, Nnpodeccop

Xypcumbaes CaruHablk Kemanosuu (PecnybnvkaKasaxcraH). [JoKTop topuanYECKMX
HayK, Nnpodeccop

Mnbacosa Kynaw MypatosHa (Pecnybnmnka KasaxctaH). JOKTOp OpUANYECKUX HaYK,
npodgeccop

Kaparycos ®apxag CepreeBuu (Pecnybnuka KasaxctaH). [JOKTOp tOpuUaUYECKUX
HayK, Nnpodeccop

Kapaes Anunawa AraxaHoBsuu (Pecnybaunka KasaxcrtaH). KaHanaaT opuamnyeckmnx
HAyK, OOUEHT

Ky3sHeuoBa Hatanua CemeHoBHa (Pecnybnuka YKpauHa). AKagemuk AKagemumu
NPaBOBbIX HayK, AOKTOP HOpPUANYECKMX HayKk, npodeccop, lNoyeTHbIn npodeccop
Kacnuiickoro obuecTtBeHHOro yHMBepcuTeTa

Nucnuya Banepuii Hukonaesuu (Poccuiickaa ®epepaumn). [JJOKTOp opuaAnYECKUX
HAyK, AOUEHT

Mopo3 CeetnaHa MaBnoBHa (Pecnybaunka KasaxctaH). [IOKTOp lOpUANYECKUX HaYK,
npodgeccop

Husasosa AHapa HartyeBHa (Kbiprbi3ckas Pecnybaunka). [JOKTOp HOPUANYECKUX HAYK,
OOLEHT

HyceHoB Monpgacbek Mycaumosuu (Pecnybnuka KasaxctaH). KanHaupat
IOPUANYECKUX HAYK, peKTop Kacnnickoro yHmBepcuTeTa

Noponpuropa PomaH AHaTonbesuu (Pecnybnmka KasaxctaH). JOKTOp lopuanYEeCcKnX
HayK, npodeccop

Ponbd KHunnep (PepepatmsHaa Pecnybnmka lfepmanua) Joktop npasa, NoyeTHbIN
npodeccop Kacnuiickoro obecTBeHHOro yHMBepCcuTeTa

Camapxoakaes batbip Bunanosuu (Pecnybnunka YsbekucraH). Joktop
tOpUANYECKUX HAYK, Npodeccop

CyneiimeHoB MaitgaH KyHTyapoBuu (Pecnybnnka KasaxctaH). Akagemuk HAH PK,
AOKTOP HOpPUANYECKMX HayK, Npodeccop

Tamapa 3apaHgua ([pysus). [lokTop npaBsa

XaHc-Moaxum Lpamm (PepepaTtnsHaa Pecnybavka fepmarus). JoKTop npasa
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YBa)kaemble ymtatenu!

OuepeaHol HOMep «DAINETTiH» FblbiMKU eHbeKTepi - «Hay4yHble Tpyabl «3daineT»
Caspian University, KoTopbii Bbl Aep)KuTe B pyKax, COAEPKUT Hambonee aKTyanbHble W
NPeACTaBAAOWME HAYYHbIN U NPAKTUYECKUIN MHTEpeC CTaTbM KAa3aXCTAHCKMX U YKPAUHCKUX
Y4Y€eHbIX-NPaBOBEAOB, NOCBALLEHHbIX TEOPETUYECKMM Npobaemam NPaBOBOro peryimpoBaHus,
npaBoBoro obecneyeHna 6e30MaCHOCTM, A TaKXKe 3HEPreTMYecKoro COTpyAHMYecTBa ABYX
cTpaH. lpeacTasnieHbl CTaTbM, NOCBALLEHHbIE BOMPOCAM CO34aHMA HAYYHbIX MAPKOB U NYyTAM
B3aMMoAencTBuns B chepe HayyHOro COTPyAHMYECTBa, MyTAM AO0KA3aTeNbCTBA FParKAaHCKO-
NpaBoBOro AOroBopa.

B pamKax yxKe cTaBlwen TpaguMUMOHHOW pPybpuKKM «KnaccMKa UMBUAUCTUKU» Mbl
npeanaraem YntaTeNam ogHy U3 3Ha4MMbIx PaboT M3BECTHOIO Y4EHOTO FOPUCTA, 3aC/TYKEHHOTO
aeatens Haykm P®, uneHa-koppecnoHgeHTa Poccuiickon Akagemuu Hayk, [oKTopa
topuanyecknx Hayk, npodeccopa C.C.Anekceesa «lparkaaHCKOE NPaBO B COBPEMEHHYO 3MOXY».
MpuynHa, No KOTopon Hamm b6bina BbibpaHa AaHHAA CTaTbA A1 3HAKOMCTBA C HELO YntaTenem
3aK/1I04aEeTCA B TOM, YTO eLe Mpu KM3HKU, CaM aBTOp Bblgennn 3ty paboty cpean Hanbonee
npUMeYaTeNbHbIX MCCNeA0BAHMM, BbINONHEHHbIX Ha Pa3HbIX 3Tanax CBOEro XM3HEHHOro NyTw,
1 BKAoUMN B COOPHUK cBOUX paboT noa HaszBaHuem «M3b6panHHoe» (M.: Ctatyt, 2003 r.).

C.C.AnekceeB U3BeCTEH He TO/IbKO KaK KPYMHbIN y4YeHbl B 061acTU Teopun nNpaBea, HO
N KaK KPYMNHbIN yYeHbIA-LMBUAUCT. [0 MHEHWUIO aBTOPA, MMEHHO rPa*kAaHCKoe NpaBo B BUAE
CUCTEMHbIX TPaXKAAHCKMX 3aKOHOB (KOAEKCOB) 3a/103KM/10 OCHOBbI COBPEMEHHOIO FPpaXKA4aHCKOro
obuwecTtBa. Kak nokasana ctopus, KaxKAabl KPYNHbIA NOBOPOT, CABUT B Pa3BUTUMN YENOBEYECKUX
UMBUAN3ALUNIA CUHXPOHHO COBMAgaeT C KPYNHbIMU nepemeHamu B 061aCTU rpakKAaHCKoro
npasa. N B 3TOM CBA3KM, BECbMa CMMNTOMATUYHO, YTO B COBPEMEHHYIO 3MOXYy rpa*kAaHCcKoe
NpPaBo Kak Obl «OXMBUAOCHY», «BOCMPANO», CTA/I0 PACKPbIBATLCA HOBbIMU FPAaHAMMU U MMEHHO
ceiyac, B Hallle Bpemsa, Ha4a/10Cb HOBOE BO3BbILEHWE rPaKAaHCKOro NpaBa, yTBEPKAEHME ero
WCKOHHbIX Ha4Yan U LeHHOCTeMN.

ypHan«HayyHbleTpyabl «D4ineT» UMeeT4aBHIO UCTOPUIO, U34aeTCANEPUOLANYHOCTLIO
4 pasa B rog, ¢ 1996 roga. B coctaB pefakUMOHHON KONNErnU BXOAUAN MHOTME M3BECTHble
y4yeHble-topucTbl KazaxcTaHa, raBHbIM pefakTopom bbin akagemmnk HAH PK BaimaxaHos M.T.
B HacToAlee Bpema B COCTaB pPefaKLMOHHOM KONNErnn »KypHana BXoAAT akagemukn HAH
PK BalimaxaHos M.T., CyneimeHoB M.K., a.t0.H., npodeccop AnaeHko A.l., Unbsacosa K.M.,
ypcumbaes C.K., noyeTHbie npodeccopa Caspian University gokTopa npasa Ponbd KHunnep,
A.10.H., npodeccop KysHeuosa H.C. un gpyrve BugHble npeacTaBUTENN IOPUANYECKOM HAYKMU.

ypHan cnocobcTByeT pacnpoCTpaHEHUIO HayYHbIX 3HaHM B cdepe topuamyeckon
HayKn, 0bMeHy MHEHUAMM y4eHbIX-NPaBOBEAOB, TEOPETUYECKMM U MPAKTUYECKMM OMbITOM
YYEHbIX W wuccnegoBaTenei Ha HaAUMOHA/NIbHOM M MeXAyHapoAHOM YpoBHAX. OTparkas
AOCTUXKEHMA IOPULNYECKON HAaYKM U U3MEHEHUA B 3aKOHOAATENbCTBE, OyAeT NpesocTaBaAaTb
BO3MOYHOCTb NMO3HAKOMUTLCA C PaboTammM Ka3axCTaHCKMUX U 3apybekHbIX aBTOPOB, ABNAACH
MUCTOYHMKOM WHOPOPMALMM O HOBEWMLIMX HAYYHbIX MccnegoBaHMAx B chepe npobnem
rocyaapcrea U npasa.

FnaBHbIN pegaKkTop Acenb Kanumbekosa
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TEOPHA TOCYAAPGTBA W NPABA

VK 342
beliceHoea AlimxaH YcynbaesHda’
KaHoudam topuduyecKux HayK, accoyuuposaHHbil npogeccop Boicwell wKonbl
npasa «3d0inem» Kacnulickoeo obu,ecmeeHHO20 yHuUsepcumema:

TUNbl, METOAbI, CMOCOBbI (MOAENN) U NPEAENDI
NMPABOBOIO PENYIMPOBAHUA KAK OBbEKTbI MPABOBOIO
AHANN3A

AHHOTALMA

B COOTBETCTBUM C COBPEMEHHbIM MPaBONOHUMAHMEM OT/IMYUTE/IbHBIMU OCOBEHHOCTAMM
COBPEMEHHOIO MexaHM3Ma MPaBOBOrO PEryiMpoBaHUA ABAAETCA eAMHCTBO MpPaBoTBOpYE-
CKOW, NpaBopeanu3yoLLei,n NPaBo3aLLUTHON AeATeIbHOCTM rocyAapcTBa.

B pbIHOYHOM 06LLECTBE B YC/IOBUAX SKOHOMMUYECKOM CBOBOAbI MPEUMYLLECTBEHHBIMU TU-
namu ABNAKOTCA A03BO/IUTENIbHO-00A3bIBAOWMI U Pa3pPELINTENbHbIN, UCMNOb3YEeMbI KaK B
ny6ANYHO-NPaBOBOM, TaK M YaCTHO-NPaBOBOM Chepax C UCMONb30BaHMEM CTUMY/IOB U MOO-
WpPEeHMIA NPaBOMEPHOro NnoseaeHun.Mpu 3TOM BasKHEMLLMM acneKkTOM NpPaBoBOro peryimpo-
BaHMA B YCIOBUAX AEMOKPATUM U SKOHOMMUYECKOM CBOBOAbI ABNAETCSA YCTaHOB/EHWe npeae-
J10B rOCyAapCTBEHHOr0 BMeLLaTeNbCcTBa UK NpeaesioB NpPaBoBOro peryimpoBaHmsa

Kniouesble cn0Ba: NpaBonNoHMMaHWe, MeTod, MoAesb, NybaiMyHoe NpaBo, YacTHOe Npaso,
MeXaHW3M NPaBoOBOro PeryinpoBaHus, rocyAapcTeo, NPaBoBOW aHaIM3

beiiceHoBa AlimxaH Ycyn6aeBHa'
Kacnuii KorampabiK YHUBEPCUTETIHIH, «DaineT» XoFapbl KYKbIK MeKTebiHiH, KaybiMaacTblpblafaH
npodeccopbl, 3aH FblIbIMBAPbIHbIH, KAHAUAATbI!

KYKbIKTbIK, PETTEYAIH, TUNTEPI, 94ICTEPI, TOCINAEPI (MOAENBAEPI) }KOHE LLIEKTEPI
KYKbIKTbIK TANOAYAbIH, OBbEKTIIEPI PETIHAE

AHOATNA

Kasipri KYKbIKTbIK TYCiHyre CoMKeC KYKbIKTbIK PETTeyAiH Kasipri TaHAafbl MeXaHU3MHIH,
epeKLenikTepiHe MEMNEKETTIH, KYKbIKLLbIFAPMALLbINbIK, KYKbIKTbI ¥KY3€re acbipy *XaHe KYKbIK
KOpFay KbI3MeTiHiH, 6ipairi 6onbin Tabbinaapl.

HapbIKTbIK Kafganga 3KOHOMMKANbIK GOCTaHAbIK *KafaannapbliHAA Ui KONAAHbINATbIH
d4icTep peTiHAe XKapuA-KYKbIKTbIK, OHEe KeKe KYKbIKTbIK cdepanapaa KyKblKKa cai ypic-
TYPbICTbl KETEPMENey KaHe bIHTaNlaHAbIPYAbl NalnAanaHbin, KONLAHbINATbIH pyKcaT bepyui
YKoHEe pyKcaT eTywi-miHaeTTeywi 6onbin Kenedi. OcbiHAa AEMOKPATUA KOHE SKOHOMMKA/IbIK
60CTaHAbIK, *Kafgannapaa MaHbi3abl acnekTici - MeMAeKeTTiK apanacy weHbepnepiH KaHe
KYKbIKTbIK peTTey LWeKTepiH opHarTy.

TyhiHai ce3gep: KYKbIKTbI TYCiHY, 94iC, MOAE/Nb, KapUA KYKbIFbl, }EKe KYKbIfbl, KYKbIKTbIK,
peTTey MexaHMU3Mi, MeMJIEKET, KYKbIKTbIK Tanaay
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B Teopuu npaBa CNOXMUAOCH MOHATUE MeXa-
HM3Ma NpaBoBoro peryanposaHua (MIMP) Kak cu-
CTeMbI CNeLManbHbIX DPULUYECKUX CPEACTB, NPK
NMOMOLLM KOTOPbIX OCYLLECTBAAETCA NpaBoBOe pe-
ryniMpoBaHue noseaeHua nogein n pasHoobpas-
HbIX OOLLECTBEHHbIX OTHOLLEHWA.

Ons addektuBHoct MIMP Heobxogmmo u3-
6paTb Hanbosiee TOYHbIN N COOTBETCTBYHOLMI 3a-
[aye NpaBOBOro peryinpoBaHuA TUMN NPaBOBOroO
perynMpoBaHums.

AHanu3 npaBoBOlM NUTepaTypbl NO AaHHOM
npobneme nokasblBaeT, YTO B HaCToOsALLee BpemMsa
CNIOXKMNOCb HECKO/IbKO TEOPETMYECKMX NOAX0A0B
K onpeaeneHunto NoHATUSA «TUN NPaBOBOro pery-
IMPOBaHUA», BKOYAKOWMIA MeToAbl, CNoCcobbl
(moaenun) npaBoBOro peryninpoBaHus.

CornacHo 3TMm nogxoAam, TUMN MPaBOBOro
perynnpoBaHuA paccMaTpuBaeTcA Kak 06LLan Ha-
NnpaB/fIeHHOCTb BO34ENCTBMA Ha 0OLWEecTBEHHbIe
OTHOLUEHMUS, KOTOPasA 3aBUCUT OT TOTO, YTO NEKUT
B OCHOBE peryiMpoBaHusa — f03BoseHne, 06A3bl-
BaHWe UK 3anpert.

MpeAacTaBUTENN OAHOMO NOAXOAA CYMUTALOT, YTO
TMN NPaBOBOrO pPeryiMpoBaHuA npeacTaBaneT
cob60li TaKol BapuaHT egMHOro MeToa NPaBoBoO-
ro peryinpoBaHusaA, B KOTOPOM OAMH U3 ero afe-
MeHTOB (f03BOsIeHME, 0653bIBaHME WK 3aMpeT)
BbICTyNaeT B KayecTBe npeobnagatouwiero, T.e.
NpAMOro perynsaTopa, a ABa APYrux BbINONHAT
dyHKUMIO ero obecneyeHus.

CornacHo gpyroi nosnuumn TMN NPaBoBoro pe-
ryIMPOBaHMA BbipayKaeT HeKMe rybuHHbIe OCHO-
Bbl Npaga - obLue A03BONIEHUA U obLwme 3anpe-
Thbl.

MpeacTaBnaeTca, 4yto TUM NPaBOBOrO pery-
NIMPOBaHUA  CKNaAdblBaeTcA M3  COBOKYMHOCTM
MeToA0B, CNOCObBOB M UX COYETaHUsA, KOTopble B
Le/NoM CO3AatoT Ty UM UHYIO MOZeE b MPaBOBOro
perynnpoBaHua. Hanpumep, mogens, npucywas
cBOOOAHON PbIHOYHOM 3KOHOMWKE U  MOAENb,
OCHOBaHHan Ha BMelLaTe/IbCTBE roCyAapcTsa B
9KOHOMMYECKYIO M3Hb 0bLLecTBa U ap.

OfHVMM CNoBOM, Ha BbiI6OpP TUMNa NPaBOBOroO
perynnpoBaHMA OKasbiBaeT BAUAHWE, Npexae
BCEro, Lie/lb MPaBOBOro peryiMpoBaHms.

BaHO NOMHWTb, YTO TWUMbl NPABOBOrO pery-
NIMPOBAHUA B AEWNCTBYIOLLEN NPaBOBOM cucteme
BOMJ/IOWAOTCA B MOAENAX peryanposaHusa, dop-
MUPYEMBIX Y¥Ke B MPOLEecce NpaBoTBOPYECTBA U
peanusyeTca B npouecce NpaBonpUMEHEHMs.

O NpaBWUIbHOM NMPUMEHEHUU TUMNA PEeryampo-
BaHMA MOMKHO FOBOPUTL B C/y4anx, ecan 370 no-
3BoNsieT obecneynTb NpaBomepHoe nosedeHUe
Cy6beKTOB, NPeAOoTBPATUTL MPOTUBONPABHbIE MO-
CTYMKMK, OPraHM30BaTb U YNopAaaoUUTb CNOMKHYIO
cucTemy obLLEeCTBEHHbIX OTHOLWEHWI, ABNAOLLUX-
cA NpeAMeTOM NPaBOBOTO PeryMpoBaHus.

daKTOopbI, BAMAIOWME Ha BbIBOP TMMNa NpaBo-
BOTO Pery/iiMpoBaHus B Xo4e IopUANYECKOM NpakK-
TUKM, MOTYT BbiTb pa3feneHbl Ha MNpaBoOBble U
HenpaBoBble, BHELIHWE U BHYTPEHHUE, ObbeK-
TUBHbIE U CYyObEKTUBHbIE, HaKTOPbI-NPUYNHbI U
$aKTOPbI-yCNIOBUA, HALMOHANbHbIE U MEXAyHa-
poaHble.

K umcny cobcTBeHHO npaBoBbIX (aKTOPOB,
CBA3AHHbIX C BHYTPEHHUMM pa3BUTUEM MPaBO-
BOM CUCTEMbI C/leayeT OTHeCTM O0COobeHHOCTU
COBPEMEHHOro NPaBOMOHMMAHUA, (NPUHLMNMBLI
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nmbepTapHO-tOPUANYECKON KOHUEeNuuu npasa),
NOJINTUYECKOE BAMAHME TrpaxKAaHCKoro oblue-
CTBa, MEeXAyHapoAHOro npaea U rnobanmsaumio.

B npakTuyeckom nnaHe NPUMEHUTENBHO K
POMaHO-repMaHCKOMY TUMY MNPABOBOro peryau-
POBAaHMA MOKHO BbIAEAUTb ABa CTPYKTYPHbIX
T™Mna: nybau4YHo-npasosoli u Yacmuo-npasosoli
munbl NPaso80o20 pe2yaupoB8aHUs.

Peub 0 TOM, YTO NpPU BO3AEMNCTBUN HA OLHY U TY
e Pa3sHOBUAHOCTb OOLECTBEHHbIX OTHOLUEHWUM
MOTYT MCNONb30BATbCA TUMbI U MOLENN pPerynu-
POBaHMA, OCHOBAHHbIE KaK Ha YaCTHO-MPaBOBOM,
Tak W Ha Ny6/JMYHO-NPaABOBOM TMMaxX NPaBOBOro
perynmpoBaHuA.

Ons nybanMyHO-NpaBOBOro TUMNA XapaKTepHO
YCTaHOB/IEHWE HOPM CYBEPEHOM (rocyaapcTBom),
ONA BTOPOro A0NYCTMMa BO3MOXHOCTb GOPMYIU-
pOBaHMA NPABOBbLIX NPeANNCaHNI CAMMMM Y4aCT-
HMKaMM 0BLLECTBEHHbIX OTHOLLEHWIA.

MNybnnyHoe peryanpoBaHMe npegnonaraet
BCerga, M3HayasibHO 3afaHHbIM 06bem CaHKUui
1 06s3aTeNbHOCTb UX MPUMEHEHMA B C/lyYae Ha-
pylleHna 3aKoHoAaTeNbCTBa.

[na 4acTHO-NpPaBOBOro peryanMpoBaHUA Xa-
paKTepHa BO3MOXHOCTb YCTAHOBAEHMA CaHKLUMK
cornaweHnem CTOPOH M MNPUMEHEHUM CaMOW
CaHKUMM NMWb N0 WMHUUMATUBE NOTeprneBLIEn
CTOPOHDI.

My6anyHo-NpaBoBOE perynnpoBaHue, B OTAU-
yme OT YacCTHOro npeanonaraet UCNo/b3oBaHUE
npmMema ycTaHOB/IEHMA HE TO/IbKO MMNEPaTUBHbIX
06A3aHHOCTEN M 3aMpeToB, HO U MMNEePaTUBHbIX
NpPaBOMOYUUNIA.

B ny6/M4YHO-NPaBOBOM M YacTHO-MPaBOBOM
PeryMpoBaHmMA TaKKe pasnmyaroTca 3HayeHme u
NnopAAoK NPUMEHEHMA CaHKLUMNA.

B yacTHOCTW, MOAHOMOYME, KOTOpOe 3aKpe-
NNAETCA, CKaXKeM, 3a rocygapCTBEHHbIM OPraHOM
WAN TOYHee 33 AO/MKHOCTHbIM NULOM rocyaap-
CTBEHHOrO OpraHa, AOJ/I)KHO XapaKTepu3oBaTbCA
Kak npaBoobA3aHHOCTb. ITO 0653aHHOCTb KOH-
TPONNPOBATb WAM CTUMYAMPOBATL NpPMBATU3A-
LMI0, CTUMYAMPOBATb TPaAXKOAHCKYHO MHULMATUBY
W BOBNEYEHME TpaXAaH B SKOHOMMUYECKYIO aef-
TEe/IbHOCTb NOCPEACTBOM CTAapTanoB 1 Aap.

AHanus xapaKktepa TpeboBaHWI1 HOpM NpaBsa
B pa3nmyHbix HIMA nokasbiBaeT, YTO Ha cerog-
HAWHWA AeHb NPX BO3AENCTBUM Ha OOHY U Ty Ke
pa3sHOBUAHOCTb OOLLECTBEHHbIX OTHOLLIEHWA, MO-
ryT MCMO/1Ib30BaTbCA KaK YaCTHO-MPABOBOW, TaK U
ny6AMYHO-NPaBOBOW TUMbl NPABOBOrO PEryanpo-
BaHMSA.

Booblle, He TaK Ba)KeH TMN MNpPaBOBOro pe-
ryIMpoBaHMA, CKOJIbKO MOAe/lb NPaBOBOro pe-

rYIMPOBaHUA,  OTBEYAlOWAA  C/NOMMBLUMMCA
06LLLEeCTBEHHbIM OTHOLIEHMAM, TPebyOWUM npa-
BOBOI0 ONOCPeA0BaHUA U BCEro apceHasa NpaBo-
BbIX CPEeACTB.

Mpexae BCcero, MexaHM3M MpPABOBOrO pery-
JIMPOBaHUA, CO3LaHHbIN KaXKAbIM rocyAapcTBOM
OOMKEeH NpeacTaBnATb cobOl OCHOBaHHYH Ha
eAMHbIX MPUHLMNAX CUCTEMY HOPM MpaBa, Ko-
TOpas OTPaKaeT B LLe/IOM MPABOBYHO MOJIUTUKY B
YCNOBUAX PbIHKA M SKOHOMMYECKON CBOOOAbI.

BmecTe ¢ Tem, KaK MoKasblBaeT aHa/M3 3aKo-
HOZATeNbCTBA PA3BUTLIX CTPaH, TMMbl MPABOBOrO
peryanpoBaHusa, KOTOpble MCNOb3YOTCA B YC/O-
BMAX NOSIUTUYECKOM M IKOHOMMYECKOMN cBOBOAbI
B COBPEMEHHbIX FOCyAapcTBax, 3TO ABa TuMa:
[03BO/INTE/NIbHO-0653bIBAOWMIA U paspeLunTeb-
HbIA TUN.

[03BONINTENIbHO-06A3bIBAOWMIA)TUN  NPaBO-
Boro perynvposaHusa (no C.C. Anekceey MU
A.®.YeppaHuesy) [1] ocHoBbiBaeTca Ha obwem
[03BOJIEHUN OLHOBPEMEHHO Ha MO3UTUBHOM
00653bIBaHMM, U3 KOTOPOro MyTem 3amnpeLleHus
AenatoTca UcKYeHus. Ero dopmynmposKa 3sy-
YynUT cnesyowmMm ob6pasom: fO3BOIEHO BCE, KPO-
Me TOT0, YTO NPAMO 3anpeLLeHo.

Pa3spelunTenbHblii TR NPaBOBOrO Peryimpo-
BaHWMA OCHOBbIBAETCA HaA obWem 3anpeLieHun
Kakoro-nmbo BMaa [eNCTBUIA, OQHAKO B MHAMU-
BMAYyasIbHOM MOPsAZKe 3anpeLeHHoe noseaeHme
paspewaetca. Ero ¢dopmynnposKa: 3anpelLeHo
BCE, KPOME NPAMO paspeLleHHOro.

Kak Bugum, obweno3BOANTENbHbIM TUMN Npa-
BOBOIO PEryinpoBaHuA CBA3AH C 3aKpenieHnem
B MpaBe COLMaNbHOM W SKOHOMMYECKON CBO-
60o4bl, C NpaBoM cybbeKkTa Ha BbIbOp cpeacTs U
CNocoboB AOCTUMKEHWUA MNOCTaBAEHHbIX LeNen.
PaspelunTenbHbIM e TMN NPaBOBOrO Peryivpo-
BaHMA BbITeKaeT M3 HeobXo4MMOCTU B CTPOroi
YyNopsaAOYEHHOCTM COLMaAsbHbIX CBA3el, obLie-
CTBEHHOrO NopAAKa, NocnefoBaTe/IbHON peanu-
3aUMM NMPUHLMMOB 3aKOHHOCTU M 3aLWMTbI NPaB U
cBoboa, Yenoseka. PaspelwmnTencHbl TMN Npea-
nonaraeT onpegeneHHble orpaHMYeHuns, Hanarae-
Mble 3aKOHOM, KaK Ha CaMo rocyZapcTso, TaKk U
Ha Apyrux cybbeKkToB npasa.

B OTHOLWEHUN rocyaapcTBa 3TO BbIpayKaeTcs B
onpeseneHnn npesenos MpaBOBOro Peryanpo-
BaHWA, CTPOrom onpegeneHnn cdep, noanera-
WMX MPaBOBOMY PEryIMPOBAHWUIO, MUHUMASb-
HOM BMeLLATENbCTBE KOHTPONMPYIOLWMX OPraHoB
B chepy YacTHOro npeanpUHUMATENBCTBA, UK
TPYLOBbIX OTHOLUEHMWI, OrpaHMYEHHOro BMeLla-
TeNnbcTBa B chepy cemenHo-6payHbIX OTHOLLEHU.
Bce 310 yBennumBaeT 06BEM BO3MOMKHOCTEM,



12 TEOPUSI TOCYJAPCTBA U ITPABA / HAYUYHBIE TPYJbI "OALJIET". Ne 2. 2017

cB06O/bl YYACTHMKOB NPABOBbLIX OTHOLLIEHUI U B
YaCTHOCTM, 3KOHOMMYECKOM geATenbHocTU. Kpo-
Me TOro, CTUMY/IMPYIOT NPaBOBYID MOTUBALMIO,
YBE/IMUYMNBAIOT aKTUBHOCTb CYObEKTOB Pas/NINYHbIX
NPaBOOTHOLLEHWIA.

MHoroobpasne 06LECTBEHHbIX OTHOLIEHMI
MoOpoKAaeT pas/vyHble NPaBOBble METOAbI Npa-
BOBOIO PeryinpoBaHua. Tem He MeHee, NPUHATO
BblAENATb ABa OCHOBHbIX MeToZa NpPaBOBOro pe-
rYIMPOBaHWA: AUCNO3UTUBHDLIM U MMMepaTUB-
HbIN.[2]

[ONCNO3UTUBHBIA METOZ, 3aK/o4aeTca B pas-
HOMpPaBWUM U KOOPAMHALMM CTOPOH, OCHOBAH Ha
[,03BOJIEHUAX (B rparkaaHCKOM, CEMENHOM, B TPY-
O0BOM npaBse).

MmnepaTnBHbIA METOA, COCTOMT M3 BAACTHbIX
npeanucaHunii, OCHOBaHHbIX Ha 3anpeTax, 06s3aH-
HOCTAX M OTBETCTBEHHOCTU. [1A HEero xapakrep-
Hbl OTHOLEHWA CybopAMHaLMM, CyLLecTByoWwme
B Ny6/IMYHO-NPABOBbIX OTPACAAX, NPEeACTaBAAIO-
WX obuiecoumanbHbll MHTEPEC (KOHCTUTYLMOH-
HOe, Ha/IoroBOE, agMMHUCTPATUBHOE, YTOIOBHOE
npaso 1 T.n.)

EcAn roBopuUTb O CTUMYy/NaxX M OrpaHUYEHU-
AX KaK cpefcTBax NpaBOBOro peryanpoBaHua
B PbIHOYHOM MNpPaBOBOM rocygapcree, TO Mo-
HATHO, YTO Camo NpaBOBOe BO34eNCTBUE AeN-
CTBEHHO W peasbHO ANLWb NPU HANUYMK Hana-
KEHHOM CMCTEeMbl NPABOBOrO pPeryanpoBaHus,
NPU KOTOPOM roCy4apcTBO MOMET NO3BOJIUTb
CTUMYNMPOBAHNE MNPABOMEPHOrO MNoBeaeHun
cybbeKToB npasa.

CoumanbHble CTUMY/bI, Byay4n BOMNOLWEHHbI-
MW B NPaBe, BbINOAHAIOT PO/b rapaHTUiA OcyLLecT-
BNI€HUA UHTEPECOB IMYHOCTU. C USMEHEHMNEM Xa-
paKTepa rocyAapcTea, pPasBUTUEM MPaXKAAHCKOro
0o6LecTBa MEHAETCA CUCTEMA COLMAbHbIX LieH-
HOCTEN W MHTEPEeCcoB, a TeM CamMblM — Hanpas/e-
HMA U METOAbI NPABOBOTO CTUMY/IMPOBAHMA.

MpaBoBOW CTUMYN — 3TO NpaBoBOe NobyKae-
HWME K 3aKOHOMOC/YLHOMY NOBEAEHUIO, CO34at0-
wee A1A yA0BAETBOPEHMA COBCTBEHHbIX MHTEpe-
coB cybbeKkTa pexum bnaronpuAaTcTeoBaHua [3].
B 3TOM Ke pagy CTOAT NpaBoOBble MOOLLPEHUS,
KOTOpble BCTYNalOT B KayecTBe HPUANYECKOTO
cTMMyna. M rocyaapcTBo A0MKHO 6bITh NPAMO 3a-
MHTEPECOBAHO B CTUMYNIMPOBAHUN U NOOLLPEHNUN
9KOHOMMWYECKON M MHOW cBO6OAbI. Tem cambim
OHO CNOCOBCTBYET PA3BUTUIO TPaKAAHCKOro ob-
LWEeCcTBa M CHMMaET ¢ cebs YacTb 3ab60T.

Ocob6eHHOCTbI0 COBPEMEHHOMO NPaBOBOrO pe-
r'YIMPOBaHUA ABNAETCA Cy)KeHue chepbl NPAMOro
roCyAapCTBEHHOIO PeryinMpoBaHua 0bLecTBeH-
HOM YKM3HW MOCTENeHHO MPUBOAUT K UCYE3HOBE-

HMIO «PEeKOMEHAATE/bHbBIX HOPMY», C MOMOLLbHO KO-
TOPbIX OCYLLECTB/IANOCh PYKOBOACTBO B COBETCKMIA
nepvog, (Hanpvmep, rocyaapcTBeHHOE PYyKOBOA-
CTBO KO/IX03aMM M COBXO3amM, Npodcoto3amm).

M3MeHUNOCh TaKXkKe codepskaHue TaK Hasbl-
BAeMbIX MOOLLPUTENIbHLIX HOPM», OHU Mpexae
paccMaTpMBaAUCh Kak cnocob npsamoro rocyaap-
CTBEHHOr0 BO34€eM1CTBUA Ha OTHOLLEHWA B 0baacTu
3KOHOMMKM, KyNbTYpbl, NOSUTUKK U ABAAAUCHL MO
CYL,ECTBY MOHOMO/IbHBIM NPaBOM rocyapcTBa.

CoBpeMeHHble MOOLWPUTE/IbHBIE HOPMbI Ha-
NOJHW/IUCL HOBbIM COAEpP*KaHMEM, U3MEHWUAACh
WX couManbHaa ponb. Hanpumep, ceiyac 3to
HOPMbI, KOTOpble NoowWpPAtOT A06POBObHOE CO-
LUManbHOe CTpaxoBaHWE, HOPMbI, cogepKalue
NPaBoO Ha /NIbIOTHOE KPeauTOBaHWE A/ MESIKOro
n cpeaHero 6M3Heca, yyacTve B COLManbHbIX NPo-
eKTax rocyfapcrsa M rpaxgaHckoro obuiecTsa,
yTO, B CBOO OYepesb, NpeaycMaTpmMBaeT Hanoro-
Bble nocnabneHuns u ap.

OfHOBPEMEHHO AN OrpaHUYeHUA Hexena-
Te/bHbIX ANA 0b6WecTBa ABNEHMI HOPMbI NpaBa
MOTYT ONpPesenaTb NOBbIWEHHbIE HANOMM, WTPa-
bl, aKLM3bl Ha NPOM3BOACTBO M NPOAAXKY Tabau-
HbIX M ANKOroNbHOW NPOAYKUMM U T.4. Bce aTtn
Mepbl, TaK WAM MHaYe, CBA3aHbI C TUMOM MpPaBo-
BOrO Pery/sMpoBaHMa 1M BbIGOPOM onpeseneHHbIX
METOZ0B M CPeCTB NPaBOBOrO BO3AENCTBMSA.

B ycnoBMAX 3KOHOMMYECKOM CBOBOAbI U pbl-
HOYHOM 3KOHOMMKM BNACTb, 3aKOHbl [O/IKHbI
MWL OYepunBaTb 06LME TPaHWULbI, CTOATb Ha
CTpayke MopsfKa, yCTaHaBAMBaTb YeCTHble npa-
BMIA Urpbl. 33 NpeaenamMm Ke pasyMHOro npaso-
BOrO 3aMnpeTa YeNoBeK A0/KeH 6biTb CBOOOAEH U
He3aBMCUM, B TOM YMC/e OT BAACTMU.

B To )Ke Bpems MOHATHO, YTO 3TOT NPUHLUMN B
NOJIHOM Mepe MOKET HbITb OCYLLECTB/EH /INLLb B
3pesIoM rpakKAaHCKoM 06LLecTBe, CTPOUTENLCTBO
KOTOPOTO MPOLECC AOCTaTOMHO AAUTENbHbIN. Ka-
KOW MOKHO cAefnaTb BbiBOA M3 BCEro CKasaHHO-
ro? MIHTepecbl YeNoBeKa - BOT [1aBHbIi OPUEHTUP
npu BbiboOpe TMNOB, CPeACTB U METOLOB NpPaBo-
BOrO PerympoBaHus.

BasKHeMWMm acnekTom NpPaBoOBOro Peryimpo-
BaHMSA B YC/IOBUAX LeMOKPATUM U 3KOHOMUYECKOM
cBoboabl ABNAETCA YCTaHOBAEHME NPeseos ro-
CYZ.apCTBEHHOrO BMeLUaTeNbCTBA UMW MNPesenos
NPaBOBOro PeryinmpoBaHus.

BnacTb rocynapcrea aBAseTcsa BceobbemMto-
Wwei, Ho B COBPEMEHHOM AEMOKPaTUYECKOM,
pPbIHOYHOM 0bLLEecTBe NPaBOBOMY pPeryinpoBsa-
HUWIO HE [LO/IKHbI NoABepraTbca Bce 6e3 UCKt-
YyeHun oTHoWeHMA. LuBnnmsauma soipaboTtana
MHOKeCTBO A4PYrMX HOPM M NPaBUA, KOTOPbIMMK
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NtoAN PYKOBOACTBYHOTCA B 0ObI4HOW, NoBceps-
HEeBHOW u3HU. Cpean HUX MOpanbHble, Npa-
BOBble, NOAUTUYECKUE, ICTEeTUYECKUEe, Penunru-
03Hble HOpPMbl, 06bl4an U gpyrue coumanbHble
HOPMbl. A TaKXe KOpPMopaTMBHble HOPMbI,
Tpaguumn, aenosble 0H6bIKHOBEHWS, 0bOpAabI,
pUTyanbl, KOTOpPble CKAaAbIBatOTCA 6€3 yyacTua
rocygapctea B Ou3Hec cpeae v apyrux coepax
KU3HU.

3TOT BOMPOC OYeHb BaXKeH, NOCKOJIbKY OCTPO
CTOMT OCTPO BOMPOC NpaB M cBoHOA YenoBeKa, UX
COb6/10AEHUSA U 3aLLUMUTbI CO CTOPOHbI FOCYAAPCTBA.
focynapcTBo, 06BABMB IKOHOMUYECKYO CBOBOAY,
Ha3BaB cebA rapaHTOM NpaB YenoBekKa, HapAay C
obecrneyeHMeM BEPXOBEHCTBA 3aKOHA AO/IKHO
onpeaenvTb Npeaenbl BMeLWaTenbCcTBa rocyaap-
CTBa B *KM3Hb 06LLECTBA, B TOM YMC/e Npeaessbi
NpaBOBOro peryinpoBaHua

Bonpoc B Tom, 0 Kakux cdhepax MaeT peyb U
KakMm obpasom 3To caenatb, He HaHocA yuwepba
obLecTBeHHOMY NOPAAKY?

B uncne 06BEKTMBHbIX (AKTOPOB, OKasbl-
BalOLWMX pellatollee BAMAHWE Ha onpegeneHue
npenenos NpaBoOBOro pPeryiMpoBaHMA B Te WU
WHble cdepbl 0OLWECTBEHHbIX OTHOLIEHWN, B Nep-
BYIO ouyepeapb, HEODXOAMMO yKasaTb Ha 3KOHO-
MUYeCcKue, coumnanbHble, MOUTUYECKME U UHble
YCN0BUA, MPU KOTOPbIX OCYLLLECTBAAETCA NpoLecc
perynnpoBaHuma.

C TOYKM 3peHUA HEKOTOPbIX aBTOPOB, B Yncie
KoTopbix B.M.Cbipbix, B.B. Jlazapes, B.N. Yepso-
HIOK, cdepa NpaBOBOro peryiMpoBaHua - 3T0 TO
coumnanbHOe NPOCTPAHCTBO, KOTOpOe NojBepKe-
HO AelncTBuMIo NpaBa. A MMeHHO: chepa BO3MOXK-
Horo (MoTeHUManbHO) perynMpoBaHus; coepa
HeobXxoAMMOro perynnposaHua; cdepa 3aKOHO-
OaTenbHOro perynMpoBaHua; chepa npaBopea-
NIN3yIOLLEro peryanposaHus.[4]

Y10Obl 3TO MOHATb, MpeXae BCero, Heobxo-
ONM 0OBEKTUBHBIN aHaNU3 XapakTepa AOMUHU-
pytoLMx MeToA0B M cnocoboB rocyAapCTBEHHOIO
ynpasneHua B LeNOM, MepCrneKTUBbl Pa3BUTKA
Ka3axCTaHCKOro o6LuecTBa, rocyfapcTsa, Npa.a,
SKOHOMMWKM, @ TaKKe OOBEKTMBHO CyLLEeCTBYHO-
LMe NoNuUTMYEecKMe Npeanocbinkn ana atoro. U
TOr4a nerye BCero co3aath OPUANYECKNE UHCTPY-
MEHTbl U YCTaHOBUTb Npeenbl NPaBoOBOro Bme-
LaTenbCcTBa, NPU 3TOM, pPa3yMeeTcs, Y4YUTbiBaA
cylecTsytowme B obwectse Tpaguumm, obblyau,
06bIKHOBEHMA U T.4.

N npu 3TOM NOMHUTb, YTO, AEeMOKpaTUYeCcKoe
rocygapcrBo He MOXeT MCMOo/sib30BaTb MPaBo B
NPOTUBOPEUUMN C €ero UCTUHHBIM NpeaHa3HavYeHn-
em.

To ecTb rpaHuLbl rOCYyAapcTBEHHOrO BO3Aei-
CTBMA MOTYT BbITb PACCMOTPEHbI C ABYX CTOPOH:
€ro BO3MOXHOCTU 1 ero HeobxoauMOoCTH.

BepxHuli npedesn NpaBoBOro peryanposaHua
061LIeCTBEHHbIX OTHOLLEHWUI ABAAETCA Npeaeiom
BO3MOXHOrO0. 9TO CBA3aHO C TEM, UTO OTHOLLIEHUS,
HaxoAllMeca 3a HUM, HaxodATCA BHe AocArae-
MOCTW rocyaapCcTBEHHOW BNACTU, U PEryanpyroTca
WHbIMU, HEe MPaBOBbIMU HOPMaMMU.

B coBpemeHHOI topuauyeckon nuTepaType
CNOXUACA Cneaytowmii noaxoa, 4OMUHUPYIOLWLNIA
B onpeaeneHuu npeaenos NpaBoBoro peryanpo-
BaHuA.

HuxHAs epaHuya (HeobxoguMMocCTb BMmella-
TeNbCTBa) onpeaenaeTca 414 BO3AENCTBUA rocy-
0apCcTBa BaXKHOCTbHO TEX UMW MHbIX 0bLIecTBeH-
HbIX OTHOLLEHUN.[5]

MpaBaa, npeacTaBaseTca, YTo 3TOT npeaen
ABNAETCA AO0CTaTOYHO LWATKMM. HO HapylueHue
rocy4apcTBOM rpaHuL, nNpeaenos NpaBoBoro pe-
ry1MpoBaHUA NPUBOANT, B KOHEYHOM cYeTe, K Ha-
PYLWEHWNIO SKBMBANIEHTHOIO XapakTepa OTHoLle-
HWI, paBEHCTBA UX YYaCTHMKOB.

Ecnm ncxoguTb M3 TOro, UTO NPaBoO UCTOpUYe-
CKM BO3HUKIO M3 NOTPEBHOCTU yperynmpoBaHmus
Hambonee BaXKHbIX OBLLECTBEHHbIX OTHOLIEHMIA,
TO NPaBOBOMY peryanMpoBaHuio, B NepBylo o4e-
peab, [OO/MKHbI MOABEPraTbCA OTHOLIEHMA No
obMeHy maTepuanbHbIMU U AYXOBHbIMU LIEHHO-
CTAAMM, OTHOLUEHWMA MO BAACTHOMY YMpaB/ieHUto
obllectBom, no obecneyeHUo NpPaBoMNoOPAAKa,
NMOCKONIbKY MMEHHO B 3TUX OTHOLLIEHUSAX 3aKatode-
Hbl obuecoumanbHble U UHAMBUAYANbHbIE UHTE-
pechl.

Mpu 3TOM pa3HoobpasHbie OTHOLLIEHNA MeXay
rocyapcTBOM M 0BLLECTBOM, MEX Y OTAe/IbHbIMU
YNieHaMM CTPOATCA Ha OCHOBE COrNIachA BbIMOAHATb
onpeaeneHHble Npasuaa Npu oCyLLLECTBAEHUM CBO-
NX UHTEPECOB, NHOTAA LEHOM UX YLLEMACHUA.

focyAapcTBO, OrpaHMYEHHOoe B onpeaeneHHbIX
npegenax NpaBom, CaMmo AO/XHO cTaTb Hanbonee
3 bEKTUBHBIM UHCTPYMEHTOM NPOTUB MPOU3BONA,
3noynotpebneHna Bnactbio. KoHuenuma rocnog-
CTBa NpaBa KaKk pa3 UCXOAUT 13 TOro, YTo NpPaBso B
MHTEpecax rpaskaaH CBA3bIBaET, OrpaHUYMBaET ro-
cyaapcteo. MMeHHO nNpaBso, B CUY CBOMX CBOMCTS,
TaKMX KaKk obLieobasatenbHOCTb, BAACTHaA Mpu-
pofia, MOXeT BbICTynaTb Hanbonee AeNCTBEHHbIM
WMHCTPYMEHTOM YyCTaHOBNEHUA CBobHOAbl, paBeH-
CTBa M CNpaBed/IMBOCTU, YTO OTPAXKAET [MaBHYHO
NAe COBPEMEHHOIO NPaBONOHUMAaHMA.

OyeBMAHO, YTO Npeaenbl NPaBoOBOro perynu-
poBaHMA B KaxaoWh M3 chep obLEeCTBeHHbIX OT-
HOLLEeHUIA onpeaenaATCa UCMONb30BaHUEM TOTO
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MWW MHOTO TMMA MPaABOBOrO PeryanpoBaHus, a
MHOTAA M UX coveTaHuA. B cBoto oyepesdb, uc-
NONb30BaHWE PA3YMHOrO COYETAHWUSA Pa3HbIX
TMNOB MPaBOBOro PEeryinpoBaHus 1 onpeaene-
HWe aAeKBaTHbIX MPaBOBbIX CPEACTB U METOAO0B
NpPaBOBOro pPeryiMpoBaHuns AatoT Hanbonee xe-
naembiit 3¢PeKT B TOM C/yvae, ecivm Npu 3Tom
YyCTaHOB/IEHbI Npeaebl NPaBoOBOro BMeLlaTe b-
CTBa rocypapcraa.

Mpeaensl NPaBoOBOro PEryiMpoBaHuA, Hapsaay
C APYrMMW MEeXaHM3MamMK MPaBoOBOro peryanpo-
BaHMA BbICTYNAlOT CBOEr0 POAa HOPUANYECKOW
TEXHONOTMEN yAOBNETBOPEHMA noTpebHoCcTeN,
CNy)KaT CO34aHMIO pexnma bnaronpuaTcTBoBa-
HMA OCYLLECTB/IEHWNIO 3aKOHHbIX MHTEPECOB, NpaB
M cBob60o4 SIMYHOCTM B NPABOBOM roCygapcrse,
yrNpo4YeHMIo ee NPaBoBOro cTaTyca.
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KANBINTACTbIPY }KOHE KEKE TY/IFA MYAAENEPIH
KAMTAMACbI3 ETYAIH, KYPA/bI PETIHAE

AHAATNA
Makana iwiHAe KOHCTUTYUMANbIK CaHaHbIH, KanbiNTacy Macenefiepi »KaHe OHblH, KeKe Ty/fa
MyALenepiH KamTamacbl3 eTygeri peni KapactblpblifaH. KOHCTUTYUMANBIK CaHa TYCIHIriHE, OHbIH,
KYKbIKTbIK CaHa Kyhezeri anaTblH OPHbIHA Ha3ap ayaapblagpl.
TyiiiHai ce3pep: KYKbIKTbIK CaHa, KOHCTUTYLMANDIK CaHa, aflaM KYKbIKTapbl, XXeKe Ty1Fa Myaaenepi,
KOHCTUTYLMA.
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N CTAHOB/NIEHUA TPAXOAHCKOTO OBLLECTBA

AHHOTALMA
B cTaTbe paccMmoTpeHbl Npobaembl pOPMUPOBAHNA KOHCTUTYLMOHHOTO NPAaBOCO3HAHMUA U €50 Po/b
B 0becneyeHMn MHTepPecoB JNYHOCTU. YAeNeHO BHUMaHWE MOHATUIO KOHCTUTYLMOHHOIO CO3HaHUA U
€ro mecTe B CMCTeMe NMPaBOBOro CO3HAHMA.
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CONSTITUTIONAL CONSCIOUSNESS AS A MEANS OF ENSURING THE INTERESTS OF THE
INDIVIDUAL AND THE FORMATION OF CIVIL SOCIETY

ANNOTATION
The article deals with the problems of formation of the constitutional sense of justice and its role in
ensuring the interests of the individual. Attention is paid to the concept of constitutional consciousness

and its place in the system of legal consciousness.

Keywords: legal consciousness, constitutional consciousness, human rights, interests of the

individual, constitution.

KoHcTuTyuma Pecny6amnkm KasaxctaH 1995
XblnabiH, KasakcraH PecnybanKkacbiHbiH, KoHcTU-
Tyumacbl [1] KasaKCTaHAbIK, MEMNEKEeTTINIKTIH
KOHCTUTYLUMANBIK [AaMYyblHbIH, KaHa Ke3eH,HiH,
Heri3iH KanafaH  ¢yHOameHTangbl  caacu-
KYKbIKTbIK Ky»KaT 60/1bIN Tabblnagbl. MemnekeTTiK
OaMyblHAQ cananbl e3repictepai Kepcete cana,
KOHCTUTYLMA KOHCTUTYUMANBIK-KYKbIKTbIK MNpPO-
uectepre 6acKapyWwblIbIKTbl KamTamacbi3 eTTi.
KoHcTuTyumanbik, KeHec Tepafacbl, npodeccop
N.U.PoroBTbIH, aliTybiHWa «Heri3ri 3aHHbIH, 6acTbl
epeKLweniri }Xofapbl KYHAbINbIK PeTiHAE alaMHbIH,
aXKblpamac KaHe Tabufu KyKbIKTap nosuuuagaH
KOHCTUTYLMANDBIK PETTENTeH KYKbIKTbIK KEHICTiK
neH MeMJIEKETTINIKTI Kypy 6osbin Tabbiiagbi.
KoOHCTUTYLMA 63 iWiHae AeMOKPaATUANbIK, 3aliblp-
Jibl, KYKBIKTBIK, Y9HEe 91eyMeTTiK KaFuaanap MeH
HOpPMaNapbiH *Ky3ere acblpyfa XopAemaeceTiH
KyLUTi YMbIMAACTbIPYLbINbIK-KYKbIKTbIK
noteHuunansa ne. OHbIH MAEANAPbI XKIHE HOPMa-
Nlapbl Ka3aKCTaHAbIK KOFAMHbIH, TYPAKTbl aHe
inrepmeni gamyablH, 6acTbl KYKbIKTbIK Kypasbl
YKoHe Herisi» [2].

KOHCTUTYLIMAHDBIH, 9N1eyMETTIK KYHAbIbIFbI - 0N
KYKbIKTbIK, npouectepai mogenbaey OyHKLMA-
CblH OPbIHAANAbI, aN OHbIH, HITUXKECi KOFamAblK
KaTblHAaCTapAblH, 3BONIOUMANBIK [AaMyfa KaHe
6enrini bip 6afmapnamanbiK MaKcaTTapfa XeTy-
re KaxkeTTi 6enrini 6ip »Kypic TypbiCc epexkenepin
KanbIinTacTblpy 60nbin Tabbinagbl. fanbimaapabiH,
ANTYblHWA «KOHCTUTYLMA/BIK 3BOAOLMA Mep-
CneKkTMBaNapbiH angblH ana 6osxKay peTiHae
TYCiHINETIH KOHCTUTYLUMANBIK NpOLECTi moaenbaey
KOFaM }K9HEe OHbIH MUHCTUTYTTAPbIHbIH, 3N1eYMETTIK-
CaACK KaFgannapablH, CasblCTbipManbl TYPFblaaH
MbI3FbIMacTbIfbl  (TYPaKTbIAbIFbI)  KafdalblHAA
MYMKiH» [3].

CoHaa KOHCTUTYUMAHbIH, KOfapbl  KyLiH
KaMTaMacbl3 €Ty, OHblH, MOTEHUMANAbIH TOJbIK,
Japerke e XKy3ere acblpy, OHblH aaMrepLuinik no-

TEeHUMaNbiH KOFaM KaHAan Aspexkeae Kabbingan
anagbl - ocblHAAM macenenep angblHebl KaTapbl
Kana bepegi.

KOHCTUTYUMAHBI KamMTamacbl3 eTyAiH, KaHe
OHbIH, epeXesiepiH XKy3ere acblpyablH, MaHbI3abl
Tanantapgpld,  Gipi KYKbIKTbIK, ~ M3AeHueT
JKafoalblH  KOHe as3amaTtTapgblH,  KYKblKTap
MeH O0CTaHAbIKTAPbIH *Ky3ere acblpy ¢akTo-
PbIH KepceTywi ¢yHAameHTanabl Herisi petiHae
KOFaMHbIH, KYKbIKTbIK CaHa Macenenepi Kana
6epegai.

KYKbIKTbIK CaHa, Kasipri TaH4afbl KOFAaMHbIH,

KYpOeni pyxaHu Kybbinbicbl 6ona Typa, 3aH
6inimaepi KoHe caHaATTapblH KAl YfblHYAbI
faHa Oingipmenai. ©3 Ma3myHbl KaFblHaH

ON KYPAOENIPEK KOHEe CaH KbIp/bl, KYKbIKTbIK
KYHAbIIbIKTAp, aAamMAapAblH, KYKbIKKA *KaHe
3aHfa Ke3KapacTapbliMeH KaTap, 63 iWiHe casacu-
KYKbIKTbIK, M3JEHU-TAPUXM, MOpPanbAbIK-
94ENTINIK XOHEe YATTbIK-3THMKA/IbIK aCNeKTinepiH
Kocaabl. AKkagemuk BalimaxaHoB M.T. ocbifaH
OalinaHbICTbl aTan KeTedi: «KYKbIKNEH TbIFbI3
6ainaHbicTa 60/bIM, OHbIMEH OPTaK TaPUXK
Tafabipabl 6ene oOTbipa, XaKblH MaKcaTTapabl
neneHe OTbipa, KYKbIKTbIK CaHA KYKbIKTbIK
HOpManap XaHe WHCTUTYTTapbiH 6Gafananabl,
KEeMLUINIKTEPIH aHbIKTalabl, 0ONapabl *KO Koaaa-
pbIH KepceTegi. bonkay 6apbICbIHAA 011 KYKbIKTbIH,
TEeK ’KaKblH faHa emeC, COHbIMEH KaTap aJibiC
6onawafblH 6oMXKayFa TbipbiCcadbl, OHbIH, €PTEHTi
V/IFiCIH TOMIbIFBIMEH Hemece iliHapa »kobanayfa
Tbipblcagbl. KyKbIKTbIK CaHa KYKbIKTbIH, eMipnik
MaHbI3bl PeniH KepceTeai, OHbIH, KaXKeTTifiri meH
nanaanbiibifblH Herisgenai, 6apbiHWa KepiHic
Taby MeH Ky3ere acbipyfa biknan kepcetegi» [4].

KYKbIKTbIK CaHA KYKbIKTbIK HOPManapapblH,
OpbIHAANYAbIH,  MaHbI3gbl  WapTbl  60abIN
TabblNaTbIHAbIFbI CO3Ci3, 0N KYKbIKTbIK Tajian-
TApblH 63 epKiMeH OpbIHAA/MYbIH KamMTamachbi3
eTeqdi, a3amaTTapda KayanKkepuwinik  aHe
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KOHCTUTYLMANBIK 3aHAbIbIK  KAaFMOACbIHbIH, Ke3
KenreH 6y3ylwbiabiKTapfa Tesbeywinik cesimiH
KanbinTacTbipapbl. KYKbIKTbIK XabapAap/blKTbiH
YKOfapbl AeHreni KOFaMHbIH, 2/1eYMETTIK MHCTU-
TyTTapblHa 2/1eYMETTIK BaKblnayabl KamTamachi3
eteai, 3aHabl Wewimaep Kabblngayabl bIHTa-
NaHAaplpadpl,  KaTbiCylWwblnapfa  3aHHaMasbIK,
npouecte TIPTINTI eHrisesi, KOHCTUTYLMANDIK,
NPOUECTIH, Y3A4iKCi34iriH  KamTamacbi3 eTegi,
wewimaepaid ~ cabakTacTbiFblH  KamTamachbi3
eTeni *KoHe AeMOKPATUANBIK LaMYAblH, HerisiH
Kanamabl.KyKbIKTbIK CaHaHbIH, *KOfapbl AeHremi
OUNIK MHCTUTYTTapblHa KOFAMHbIH, 9/1€YMETTIK
6aKblnay *Kyprisyai KamTamachi3 eTefi, KYKbIKTbIK
wewimaep Kabblngayabl biHTaNaHAblpaAbl, 3aH
WbIFAPY NPOLECKe KaTbiCylblNapablH, TopTibiH
peTTen OTblpaAbl, KOHCTUTYUMANBIK MPOLECTIH,
Y34IKCI34iriH KamTamacbi3 eTegi, wewimaepain
cabaKTacTbifblH  KamTamacbl3  eTefi  ’KoHe
OEMOKPATUANBIK  JaMyAblH,  Heri3iH  Kananabl.
Ocbl KYObINbICTbI, OHbIH, KYPbINbIMAbBIK 31E€MEHT-
Tep, caHafa KYKbIKTbIH, bIKMNaa eTy MexaHW3Mmre,
KYKbIKTbIK, CAaHaHbIH, MOpa b *aHe a4enTiNikneH
apa-KaTblHACblH 3epTTeyre KenTereH fblbIMK
YKYMbICTap apHanfaHblH aTan KeTy XeH [5].

CoHbIMeH KaTap, KenTereH TeopuANblK
asipnemenep, 3epTTeynepre KapamacTaH,
KOHCTUTYLMANBIK CaHaHbl KOHCTUTYUMAHBI CaKTay
YKOHE JKy3ere acblpyblH *KaOHE KOHCTUTYLMANBIK,
HUIMAM3MAI KeHy aKTopbl peTiHae 3epTTey
YKETKiNiKci3 KoHe KasakcTaHAaa asfblHa AeWiH
3epTTenmereH 60bin Tabblnagpbl.

ofapblga anTbiNfaHAbl €CKepe OTbipbin,
KYKbIKTbIK, CaHa KypbllbIMblHAA OHbIH,  €epekK-
e HbiCaHbl — KYKbIKTbIK binimaepiHe 6aina-
HbICTbl MEeM/IEKET XJHEe a3aMaTTblK, KOFaMHbIH,
KOHCTUTYLMANDBIK ©3repicTepiH Kongaybl Tikenen
Toyenpai 6onaTbliH HOPMaLLbIFapMaLLbINbIK,
cybbeKTinepaiH,  Nayasbimabl  TYAFanapabiy,
YKOHe a3amaTTapadblH, KOHCTUTYLMAMbIK CaHaHbI
aXKblpaTyablH, OOBLEKTUBTI KaxKeTTiniri 6ap. byn
TYPFblAAH KOHCTUTYLUMANBIK CaHa, KYKbIKTbIK,
CaHaHblH, TypnepiHiH  6ipi 6ona  oTbipbIn,
9N1eYMETTIK-3KOHOMMKA/IbIK, CafACU KIHE pPyXaHU-
M3EHMN KOHTEKCTEH TbIC ©3iHAIK TYpAe KanbinTaca
anmanapbl.

Kasipri  yakbITTa  KYKbIKTbIK  fbl/bIMAa
TYHFbIW FbIbIMW  3epTTeynep nanga 6onapl,
COHAA ocCbl TYCiHIKTIH aHbIKTamacbl b6epinin,
OofaH cunaTtama b6epinesi, KypblabiMbl KaHe
Typaepi KapacTblpblaagpbl, dyHKUMANap
YKOHE aKCMOJIOTUANBIK acnekTinepiHe Tangay
Xyprisineai. fanbimgapgblH, 6acbim  Kenwiniri
aTan KeTkeHAen, «KOHCTUTYUMANDBIK KYKbIKTbIK,

CaHa KYKbIKTbIK CaHaHbIH, }KOFapbl HbICaHbl 60/1bIN
Tabblnagbl, KOFaMAbIK KaHE KYKbIKTbIK CaHaHbIH,
epeKlwe KepiHici, aneymeTTik ¢akTop peTiHge
KOHCTUTYLUMANBIK ~ HOpManapfa  Ke3KapacbiH,
KOHCTUTYUMAHBIH, 91eyMeTTiK KYHAbI/bIKTapblH
KOFaM K3He OHblH, MHCTUTYTTapbiIMeH TaHbINy
OperKeciH aHbIKTayFa Xapaemaeceqi» [6].

Conait, Kpaseu, U.A. olibiHLIA KOHCTUTYLMANDBIK,
KYKbIKTbIK CaHa - K KOHCTUTYLMA, OHbIH KYKbIKTbIK,
peTTeyaeri peni, agam KyKbIKTapbl, 94iNeTTi XKaHe
OEeMOKpaTUANbIK Backapy Tacingepi Typanbl xKeke
TY/FaHbIH, /18YMETTIK TONTbIH, *Ka/Mbl KOFAMHbIH,
Ke3KapacTapbl MeH ce3imaepi KepiHiciH TabaTbIH
KYKbIKTbIK CaHaHblH epekLle Typi. On KYKbIKTbIK
JKOHE CasfCWM caHa KUbIAbICblHAA KasbinTacagbl.
Afam caHacblHAA KYKbIK alnbl KO3KapacTapbIH
KMHAKTAM OTblpPa, OHbIH, ©3i A€ KYKbIKTbIK WH-
CTUTYTTAp, KYKbIK Cananapbl *KaHe Kanmnbl KYKbIK,
YKyMeciHe biKknan eTyLi Kypasbl peniH aTkapa ana-
ab» [7].

3.2. bapMHOB aNTybIHLWA, «KOHCTUTYLMANDIK
KYKbIKTbIK CaHa KOHCTUTYLIMANbIK-KYKbIKTbIK HOP-
Ma K9He OHbIH, Ky3ere acblpblaybl apacbiHAAFbI
6annaHbICTbIPYLWbl ByblH 60Ma OTbipa, peTTeyLli
bIKMan eTe OTblpa MaHbI34bl OPbIHAAYLbI, Ky3ere
acblpywbl PYHKUMACHIH opbiHAanabl. Heke
TYNFaHblH KYKbIKTbIK CaHaAHbIH, KOfapfbl Hbl-
caHbl 60na OTblpa, *ajanbl TYPFbiAAH KYKbIKTbI
JKy3ere acblpy MexaHu3mAaeri eneyni peni »Ka-
Nbl  aWTyfa 6onagbi[8]. Conaiwa fanbimaap
KOHCTUTYLMANBIK KYKbIKTbIK CaHaHbl KOfaMHbIH,
KYKbIKTbIK M3AEHMUETIHIH, }KaHEe KOFaMHbIH, can-
CM  KOHE KYKbIKTbIK ©MipiHe a3amaTtTapAblH,
KaTbICYbIH KENiNAenTiH XeKe TyNfa KYKbIKTapblH
JKy3ere acblpy MEeXaHW3MHIH  KYypblabIMAbIK,
anemeHTTepaiH, bipi peTiHAEe aHbIKTalabl KaHe
KapacTblpagbl.

JereHMeH  KOHCTUTYUMANbIK CaHa ©3
Ma3MyHbl 6OMbIHLIA Ken KypblbiMAbl KYOblabic
b6onbinKeneai. KYKbIKTbIK CaHaHbIH b6ip Typib6ona
0Tblpa, 01 KOHCTUTYLMA Kalibl a3aMaTTapablH,
6inimaepiH aHe Ke3KapacTapblH, ONapAbliH,
KOHCTUTYUMANDBIK-KYKbIKTbIK HOpManap, WH-
CTUTYTTApP X3HE KOHCTUTYLMANBIK-KYKbIKTbIK
)Kafgamnapfa KaTtblHacblH 6ingipeai. CoHpa
KOHCTUTYUMANDBIK CaHaAHbIH, KYKbIKTbIK MNCU-
XON0rUAChI fanbiMaapablH, MiKipiHwe «KoH-
CTUTYUMA TananTapblH A3CTypAi opblHAaAy
Hemece KyYKbIK KongaHy npoueci 6apbiCbiH-
Oa OHblH, HOpManapblH opblHAAyaaH 6ac
TapTyfa KaTbICTbl KeKe Ty/AfaHblH, (a/71eyMeTTiK
TONTbIH, OYKin  KOFaMHbIH) KOHiN-KyW4iH,
KYHZAbINbIK KaTblHacTapAblH, TiNEKTEPAiH, KaHe
aNnaHAayWbINbIKTAPbIHbIH, KWUbIHTbIFbIHAA
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KOpiHiciH TabaTblH KOHCTUTYLMANbIK CaHAHbIH
6ip 6eniriH kypaabi» [9].

Ocbl  MafblHaga  KOHCTUTYUMANBIK  CaHa
KYPbI/IbIMbl 9PKallaH Aa iWKi CafaCU-KYKbIKTbIK
afgannap YKoHe dNeyMeTTiK-a4enTiniK
HerisgepimeH, a3amaTTblK KOFamM WHCTUTYTTa-
Pbl }3HE OHbIH, }XeKe Ty/FafapablH, KeTiNyMeH,
OUNIK  MHCTUTYTTapbl  KbI3METIHE  KOFaMAblK,
bakblnay KyprisyaiH, Tvimai kyleci 6ap 6ony-
MeH aHblkTanaapl. Kofam iwiHge 6unik eTywwi
MOPaNbAbIK-M3AEHU KYHAObIIbIKTapAbIH, *KYWeC
afamMreplinik  neH  JAINETTiNIKKe  KaTbICTbl
KOHCTUTYLMANBIK, MAean[apblH Kofam KaHAaaw
asperkene KabbinganTblHAbIFbIHA eneyni acepiH
Turise oTbipa, 6Genrini 6ip KofamAablK oinay
TUMNIH YXOHEe OfaH CaMKeC KeneTiH Xypic-TypbiC
CTepeoTUNTi TyAblpagbl.

KoHCTUTYLMANBIK, HUTUINU3M KoHe
KOHCTUTYLMANBIK CAaHaHbIH TOMEHTI AeHreMiHiH Ka-
Ta/NIN3aTOPbIH KOHCTUTYLMOHANIM3MHIH, KYHABINbIK
noeanapbiH  6y3aTblH  KOFAMHbIH, ~ 9/1€YMETTIK
benceHcisgiri  Kypagbl. AsamaTtapAblH  3aH,
KywiHe ceHbey (Hemece KepiciHwe KoHcTutyums-
Hbl 6enrini 6ip apTbIKWbLINLIKTAP MEH UrinikTep
neneHy Kypasnbl peTiHAe KapacTblpbin, acbipa
KeTepmeney), onnayablH, aHTU KOHCTUTYUMANBIK
OafbITTbINIbIFBIH - KaNbINTacTbipagbl KJHE OHbIH,
MaHbI3bIH  }K3HE  d/IeYMETTIK  KYHAbINbIFbIH
b6afanayra MyMKiHAiriH 6epmenai.

OcblfaH 6ainaHbICTbI KoHCTUTYLMAHDI
Ky3ere acblpy JKaHE KOHCTUTYUMANbLIK Ca-
HaHbl  KaNbINTAcTblpy CypakTapblHAAQ  OHbIH,
naoeanapbiH  KOFaMAblK  TypfblAaH  Kongay,
KOFaMAbIK KaTblHACTapAblH, KeH weHbepiH peT-
Teyae Toaxipubenik peni, BUNIKTI LIeKTey XoaHe
MEeMNEKEeTTIH, KYKbIKTbIK OaMybIHbIH, MOAENiH
Ka/NbINTaCTblpy Maceneci ©3 83eKTiNiriHeH anpbin-
manigbl. OcblifaH BalnaHbICTbl 3aH, a4ebueTiHae
aTan KeTinreH: «TYXKblpbiMAaManblK MOAENIH

Ka/ibINTacTbIpy Ke3iHae Kasipri  TaHA4afbl
YKafgannapblHAA MaHbI3abl maceneciH KoHcTu-
TYUMAHbI MEM/IEKETTIK KOHe KOofamAblK Koagay
Kypaabl. Hemic KyKbiKkTaHywbl feopr EnnnHek o3
Ke3iHae Ka3bln KeTkeHaen, «KOHCTUTYUMAHbIH
6ap/blK 3aH, Keningiktep TaHblNagbl, erep ae
ONAPAbIH, apTbiHAA KYLITI CAACKU KoHe a4enTiNiK
Keningiktep TypaTbiH 6onca» [10].

KOHCTUTYLMAHDI Ky3ere acblpy npoueciHge
MaHbI34bl PONiH NayasbiMAbl TYIFANAPAbIH KaHe
a3amaTTapAblH, KYKbIKTbIK CaHACbIHbIH, AeHreni
OlMHanAgbl, onapAblH, KYKbIKTbIK binimgepiHe
2PTYPAi 3aH MaHbI3AbINbIFbI bap Kafaahnapaa
JKYPIC-TYPbICbIHbIH,  KYKbIK TanantapbiHa caW
Kenyi, cybbeKTUBTI KYKbIKTapblH KOpfay KesiHge
aepbec KYKbIKTbIK KypangapbliH nanganaHy
MYMKiHAIr Tayengi. MemneKkeTTiH, nayasbimabl
TYNFanapAablH, KYKbIKTbIK CaHACbIHbIH, Ofapbl
peHreni KOHCTUTyumA HerisiHge 3aHHaMaHbIH,
OAMYbIHbIH, KOFAaMAbIK TIPTINTIH, TYPAKTbINbIFbIH
KamMTamacbI3eTyaiH,a3amaTTap KOHCTUTYLMANbIK,
KYKbIKTapbl ~MeH 6ocTaHAbIKTapAblH, — icKke
acyblHblH, MaHbI3gbl Tanabbl 6onbin Keneai.
CofaH 6aliNaHbICTbl  KOHCTUTYUMANbIK CaHa-
Hbl 3aHA4ap CanacblH OfapblaaTy, 3aH, WbIfapy
npoueci cybbekTiNepiHAe TYPaKTbl KYKbIKTbIK
KO3KapacTap MeH yCTaHbIMAaPbIH KaAbINTaCTbIpy
Kypanbl peTiHAe KapacTbipyfa 6onaapbl. backa
ce3beH alTKaHOa, KOHCTUTYUMANbIK KYKbIKTbIK
CaHaHbl KANbINTacTblpy MmacenenepiHae OH
HITMXKEere »eTy VYWIiH KYKbIKTbIK KaTblHacTap
cybbekTiNepiHiH KYpPiC-TypbICbIHA eneyni
bIKMa/a KepceTe anaTblH, «KOHCTUTYLMANDIK
MaTaFfa» KaTbICTbl YKbINTbI Ke3KapacTbl
KanbinTacTblpyfa, Herisri 3aH, peTiHae KOHCTUTY-
LMAHbI KapacTblpyMeH 6alilaHbICTbl caHa iwiHge
TYPaKTbl KYKbIKTbIK YCTaHbIMAApbIH 6ekiTe ana-
TblH KONAMAbl iWKi CaACU-KYKbIKTbIK PEeXUM
KarkeT.
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[I’MIH\AHI:I(I]E NPABD
W TPAKARHCKHH NPOIECE

YK 342.951

IpydHuykaa CeemnaHa HukonaesHa’
00KMop topudu4vecKux HayK, npogeccop,
3aeedyrowuti cekmopom omoesna npobaem xo3salicmeeHHO-NPaso8o020
obecnevyeHua skoHoMmu4YecKol be3zonacHocmu 2ocydapcmeaa
MHCMumyma 3KOHOMUKO-MPpasossix uccs1edo8aHull
HauuoHanbHol akademuu HayK YKkpauHsl, 2. Kues, YkpauHa®

PydeHko /llodmuna mumpueeHa?
KaHOuUOam topuou4ecKux Hayk, doyeHm,
doueHm Kaghedpbl AOMUHUCMPAMUBHO20, X03AUCMe8eHHo20 npasa u
¢huHaHcos0-3KoOHOMUYecKol be3zonacHocmu Y4ebHo-Hay4YHo20 uHcmumyma
npasa CyMmcko2o eocydapcmeeHH020 yHusepcumema, 2. Cymol, YKpauHa?

K BOMPOCY O MNPABOBOM OBECNEYEHUMU
OHEPTETUYECKOIO COTPYAHUYECTBA YKPAUHDI
U PECNTYB/IUKUN KASAXCTAH

AHHOTALMA

B cTaTbe paccmMoOTpeHbl NPaBOBble OCHOBbI COTPYAHMYECTBA YKpauHbl U Pecnybamkn KasaxcTaH B
sHepreTMyecKkol cdepe. KnaccmdumumpoBaHbl UCTOUHUKM MPABOro PEryinpoBaHua B UCCenyemoi
chepe Ha merKayHapoaHble AOroBopa, 3aKNtoUeHHble YKpauHoi U Pecnybankoi KasaxctaH, akTbl EB-
poneicKkoro coto3a 1 EBpasmiickoro sSKOHOMMYECKOTO CO03a, BHYTPEHHEee 3aKOHOAaTe/IbCTBO. YKa3aHbl
nperpagbl coTpyaHn4ecTBa YKpauHbl U Pecnybankmn KasaxcTaH B aHepreTMyeckoi coepe, obycioBeH-
Hble NPUHAANEKHOCTbIO CTPAH K PasHbIM MHTErpauMoHHbIM npoueccam. OnpeseneHbl Hanpas/ieHUs
BO3MOXHOIO COTPYAHUYECTBA B SHEpPreTMyeckoi chepe: HanaxKMBaHMe B3aMMOLENCTBUA Ha YPOBHE
[ABYCTOPOHHMX OTHOLLUEHUM mexay YKpauHoin u Pecnybamnkon KasaxctaH B chepe anbTepHaTUBHOM,
A0ePHOMN 3HEePreTUKK, B3aMMHOE MHBECTMPOBaHME B TOMIMBHO-3HEPTreTUYECKUI KOMMNIEKC; HaNaX Ba-
HWE rOPMU30HTA/IbHbIX BHELIHEIKOHOMUYECKUX CBA3EN MeXay CyObeKTamMm X03AMCTBOBaHUSA.

KnioueBble cNoBa: sHepreTMKa, MexxayHapoaHblii 4OrOBOpP, ABYCTOPOHHWUI MeXAYHAaPOAHbIN A0ro-
BOP, BHELLIHE3IKOHOMMYECKN A0roBop (KOHTpaKT), EBponelicknin Cotos, EBpa3niiCKMin SKOHOMUYECKUIA
cotos.

pyaHuuKana CBetnaHa HukonaesHa!
3aH, FblIbIMAApPbIHbIH, AOKTOpPbl, npodeccop, YKpauMHa YATTbIK FblIbIM aKageMUACbIHbIH,
IKOHOMMUKANDbIK-KYKbIKTbIK 3epTreynep MHCTUTYTbIHbIH, MeMIeKeTTiH 9KOHOMMKA/bIK, KayincisgiriH
LWapyaLwWwbINbIK-KYKbIKTbIK KaMTamacbi3 eTy macenenep 6enimiHiH, ceKTop meHrepyLuici,
Kues K., YkpauHa!

PygeHKo llogmuna mutpueBHa?
3aH, FbIIbIMAAPbIHbIH, KAaHAWUAATbI, AOoUeHT, Cymbl MeMEKeTTiK YHUBepcUTeTiHiH KyKbl OKy-
FbIIIMM  MHCTUTYTbIHbIH, SKIMWINIK, Wapyawb/iblK KYKbIK Y3HE KapXbl/blK-9KOHOMUKANbIK,
Kayinci3aik KagegpacbiHbiH, goueHTi, Cymbl K., YKpanHa?
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YKPAUHA KoHE KA3AKCTAH PECNYB/IMKACbIHbIH SHEPTETUKADbIK
bIHTBIMAKTACTbIKTbl K¥KbIKTbIK KAMTAMACbHI3 ETY MOCEJIECIHE

AHOATNA

MaKana iwiHae aHepreTMka canacbiHAafbl YKpanHa meH KasakctaH PecnybauvKackl apacbiHAafbI
3HepreTUKanblK bIHTbIMAKTACTbIKTbIH KYKbIKTbIK Herisgepi KapacTblpblafaH. 3epTTeneTiH Takblpbin
weHbepiHae YKpanHa meH KasakcTaH PecnybimMKacbiMeH »KacacKaH XaiblkapasibiK WwapTTap, Eyponanbik
Opfak kaHe Eypasmanbik 3KOHOMMKaA/bIK 04aK, akTinepi, YKpanHa meH KasakctaH PecnybamnKacs! iLKi
3aHHaMacbl CUAKTbI KYKbIKTbIK peTTeyaiH KaliHap Ke3aepi peTke KenTipingi. YKpanHa meH KasakcTaH Pe-
cnybaunKachl TypAi UHTErpaLUmabIK yaepicTepre *KaTKbi3blayblHa 6alinaHbICTbl SHEPreTUKa canacbiHAaFbl
bIHTbIMAKTACTbIKKA Kedepriiep KepceTinreH. JHepreTMka canacblHAAfbl bIKTMMAs bIHTbIMAKTACTbIK
GafbITTapbl aHbIKTanabl: YkpanHa meH KasakctaH Pecnybivkacbl apacblHAafbl €KiKaKTbl KapbiM-
KaTblHAaCTapAblH AeHreniHae 6anamanbl }KoHe A4P0bIK SHEPreTUKa canacbiHAa KapbiM KaTbiHAcTapAbl
OpHaTY, OTbIH-3HEPreTUKa/bIK KeLleH caflacblHAafbl ©3apa MHBECTULMANAP; WapyalblblK, KYpPrisyLwi
cybbekTiNepi apacbiHAa KONAEHEH, CbIPTKbl SKOHOMMKAJ/IbIK KapblM-KaTblHACcTapAbl KYpY.

TyiiiHai ce3pep: sHepreTMKa, XaAblKapasablK WapT, eKi ¥KaKTbl XanblKapasblK, WAPT, CbIPTKbl cayaa
WwapTbl (KOHTPaKT), Eyponansik Oaak, Eypasunanbik SKOHOMUKaNbIK 04aK.

Grudnitskaya Svetlana Nikolaevna!
Doctor of Law, Professor, Head of the Sector of the Department of Problems of Economic and
Legal Support of Economic Security of the State of the Institute of Economic and Legal Studies of the
National Academy of Sciences of Ukraine, Kiev, Ukraine!

Rudenko Lyudmila Dmitrievna?
Candidate of Law, Associate Professor,Associate Professor of the Department of Administrative,
Economic Law and Financial and Economic Security of the Educational and Scientific Institute of Law
of the Sumy State University, Sumy, Ukraine?

ON THE ISSUE OF LEGAL SUPPORT FOR ENERGY COOPERATION BETWEEN UKRAINE AND THE
REPUBLIC OF KAZAKHSTAN. THE ARTICLE DEALS WITH THE LEGAL BASIS FOR COOPERATION
BETWEEN UKRAINE AND THE REPUBLIC OF KAZAKHSTAN IN THE ENERGY SECTOR

ANNOTATION

Sources of legal regulation are classified into international treaties concluded by Ukraine and
Kazakhstan, acts of the European Union and the Eurasian Economic Union, and domestic legislation.
The barriers of cooperation between Ukraine and the Republic of Kazakhstan in the energy sphere
are indicated, due to the countries' belonging to different integration processes. The directions of
possible cooperation in the energy sector are determined: the establishment of cooperation at the
level of bilateral relations between Ukraine and the Republic of Kazakhstan in the sphere of alternative,
nuclear energy, mutual investment in the fuel and energy complex; Establishment of horizontal foreign
economic relations between business entities.

Keywords: energy, international treaty, bilateral international treaty, external economic agreement
(contract), the European Union, the Eurasian Economic Union.

HecmoTps Ha Bblbop pasHbiX r1obanbHbIX
NPOEKTOB pa3BUTMA YKpauHoW u PecnybnunKkoi
KasaxcTaH, COTpyaHMYecTBO B chepe aHepreTu-
KM OCTaeTca aKTya/bHbIM A/ rocyaapcts. Hera-
TUBHbIE TEHAEHLMU YMEHbLEHUA ToBapoobopo-
Ta MeXAy CTpaHamMM 3a noc/ieaHue Tpu roga He
CHM3UIN aKTyaNIbHOCTb COTPYAHMYECTBA B chepe
3HepreTMKn. YKpamHa Nposo/KaeT NocTaBaATb B

PecnybnunKky KasaxcTaH aToMHble peakTtopbl. UH-
BECTULMOHHbIW MHTepec ANnA YKpauHbl NpeacTas-
NAeT yyacTme B pa3paboTKe Ka3axCTaHCKUX MecTo-
poXKAEeHUI HedTU M rasa, co3gaHMe COBMECTHbIX
npeanpuATUIA B TONIMBHO-3HEPrETUYECKOM KOM-
naekce.

[Ona peanusaumm 0603HaYeHHbIX Hanpas/e-
HUI COTPYAHWMYECTBA NpPeACTaBNAETCA LLenecoo-
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6pasHbIM UccnesoBaTb NpaBoBoe obecnevyeHue
aHepreTuyecko coepbl B YKpauvHe u Pecny-
61mnKe KasaxcTaH, onpeaenvTb 3a/0KeHHble B
HOPMaTMBHO-NPABOBbIX aKTax PUCKU U paspabo-
TaTb NYTU UX HUBENMUPOBAHMA.

Ncxoaa M3 MHTErpaLMoHHbIX NPOLECCOB, NpU-
XOAAWMX B rocyAapcreax, rnobanuMsaumm sHep-
reTMKW, WUCTOMHWMKM MPaBOBOrO PerynMpoBaHusA
B chepe sHepreTUkM uenecoobpasHo Knaccu-
dnumMpoBaTb Ha MeKAYHapPOAHble [O0roBOpbI,
3aKNtO0YeHHble YKpanHOM M KasaxcTaHoOM, aKTbl
EBponeickoro coto3a (aanee — EC) u EBpasuiicko-
ro sKOHOMMYecKoro cotosa (aanee — EAIC), BHy-
TPeHHee 3aKOHOAaTeNbCTBO.

Ons Pecnybnunkm KasaxctaH, Kak uneHa EAIC,
BaXXHOe 3HayeHWe MMelT Jorosopa, noanu-
CaHHble B pPaMKax [aHHOrO0 WHTErpaunoHHOro
obbeanHeHns M EBPasMMCKOro aKOHOMUYECKOTo
coto3a. B cootsetctBumM ¢ n.n. 7 n. 2 ct. 79 do-
roeopa o EBpasMinCcKOM 3KOHOMMYECKOM COHO3€e
B uenax apdPeKTMBHOIO MCNOAb30BaHUA MOTEH-
LUMana TOMNJMBHO- 3HEPreTUYEeCKMX KOMMJIEKCOB
rocyZlapCcTB-4/IEHOB, a TaKXe obecneyeHua Ha-
LMOHANbHbIX 3KOHOMMWK OCHOBHbIMW BUAAMM
3HepreTUYeCKUX PEecypcoB, roCyAapCTBa-yYaeHbl
pa3BMBAOT AOATOCPOYHOE B3aMMOBbBITOAHOE CO-
TpyAHMYecTBO B cdepe 3HEpreTmku, nposoaAat
CKOOPAMHNPOBAHHYO SHEPreTUYECKYH NOAUTUKY
ncxopas inter alia us npuHuMna rapmoHmM3aymm Ha-
LMOHAIbHbIX HOPM M NPaBma GYHKLUOHUPOBAHUA
TEXHONOMMYECKOM N KOMMEPYECKON MHPPACTPYK-
TYpbl 0BWMX PbIHKOB 3HEPreTUYECKUX Pecypcos
[1]. Ana KOHKpeTU3aLMM AAHHOTO MNONOXKEHUA HA
ypoBHe EBpasuiickoro dKoHomu4yeckoro Cotosa
(EADSC) B KauecTBe NPUIOKEHUN K AaHHOMY [o-
roBOpy cyLLecTBytoT [TpOTOKON O eAuHbIX NPUH-
LMnax 1 npaBuaax peryanpoBaHna 4eAaTesibHOCTH
CyOBbEKTOB ecTecTBeHHbIX MoHonoaun [2]; Mpo-
TOKOAN O MpaBuiax AOCTyna K ycayram cyb6bexkTos
eCTeCTBEHHbIX MOHOMOAMA B cdepe TpaHCNop-
TUPOBKM ra3a NO ra3oTPaHCMOPTHbIM CUCTEMAM,
BK/Il0YAA OCHOBbI LLeHO0bpa3oBaHUsA M TapudHoi
nonntukK [3]; MpoToKon o nopsaxke opraHusa-
uMn, ynpasneHusa, GYHKUMOHMPOBAHUA M pas-
BUTUA 06LWMNX PbIHKOB HedTU U HedTenpoayKTOB
[4], B KOTOpBIX coaeprKaTcsa obLUMe NPUHLMNBI U
TpeboBaHMA rapmMoHM3aLMMU 3aKOHOAATENbCTBA
CTPaH-4Y/1EHOB B COOTBETCTBYIOLLNX Chepax.

[AapMOHM3auMA HaLMOHA/bHbIX 3aKOHOAa-
TeNbCTB M NpaBua OYHKUMOHMPOBAHWUA Maru-
CTpafibHbIX HepTenposoaoB Mexay Poccuiickomn
depepaumeit n Pecnybnukoit KasaxctaH mmeet
ocoboe 3HayeHWE, NMOCKO/bKY POCCUMIACKUE Ma-
rMCTpanbHble HedTenpoBoabl BoCcTOYHee HoBo-

CMBUPCKA UMEIT COoefMHEHUE C POCCUMUCKUMMU
MarucTpanabHbiMn HepTeENPOBOAAMMN Haxo[ALM-
MucA 3anagHee TIOMeHU, Yepe3 marucTpasibHble
HedTenposoabl TOH-1 n TOH-2, YyacTb KOTOpPbIX
npoxoamuT 4yepes Tepputoputo Pecnybamkm Ka-
3axcTaH. OnNepaTopoM KazaxCTaHCKWUI YacTu faH-
HbIX MarmcTpanbHbiXx HedTenpoBoaoB ABAAETCA
AO «KasTpaHcOnn» (akumoHepHoe 06LLECTBO
no 3aKoHopaTenbcTBy Pecnybivkm KasaxcTaH).
Ha mexayHapoaHO-NnpaBOBOM ypOBHE BOMpPOCHI
TPAHCMOPTUPOBKM HeDTU MarucTpanbHbIMK TPY-
6onpoBogamu no Tepputopmumn Poccuiickon de-
Aepauunun yperynnposaHbl B CornaleHnn mexay
MpasutenbctBom Poccuiickon Pepepaumm u MNpa-
BMTEeNbCTBOM Pecny6imnkun KasaxcTaH o TpaH3uTte
HedTH.

CnepyeT OoTMeTUTb, YTO B3aMMOZENCTBME B
chepe sHepreTUKM MexKay rocyapcTBaMmm OC/I0XK-
HEHO WHOCTPAHHbIM 3/71eMEHTOM. BarkHenwum
perynatopom ans Pecnybamku KasaxcrtaH npu 3a-
KNHOYEHWWN JOrOBOPOB C TPeTbel CTOPOHOM ABANA-
HOTCA MexXayHapogHble gorosopa EAIC. Mostomy
PecnybnuvKka KasaxcTtaH B 0653aTesibHOM nopagKe
OOMKHA YUUTbIBATb BOSMOXKHOE Hannyme npoTum-
BOPEYMA MeXay OBYCTOPOHHMMMU [0roBOPaMM,
3aKkao4aembiMn € YKpauHoi, n [loroBopom o
EASC. MNpyn BO3HMKHOBEHMW NPOTUBOPEUUNIA NPU-
oputeT umeet orosop o EAIC.

KoHpAnKT mexay YKpanHo u Poccuiickoin Ge-
Jepaument co3aaeT CylWecTBeHHble NpenATcTBUA
Ha NyTW B3auMoaencTBma YKpauHbl 1 Pecnybamnku
KaszaxcTtaH B cpepe nocTaBKM M TPAHCNOPTUPOBKM
sHeproHocuTenen. Ncxoaa 13 cnoxmeLienca cu-
Tyauun, He peannsyembl MHULMATUBLI YKpPauHbI
no wucnosb3oBaHuio Hedtenposoga «Opecca-
bpoabl» ANA nepekayku Kacnuickom Hedptn B
EBpony, cTpouTenbctsy rasonposoga «benvin
MOTOK», NOAKAOYEHMIO K NPoeKTy EC «HabyKKoy,
pa3BUTUIO Kopuaopa «Tpaceka», rae ogHUM U3
npeanonaraembiX MCTOYHWKOB 3HEPropecypcos
morna 6bl BbicTynaTb Pecny6ivka KasaxctaH

BakHOe 3HayeHMA B paMKax B3aMMoOAencTBumA
YKpawnHbl 1 KazaxcTaHa B cpepe aHepreTmkn nmeet
CornaweHue mexay MNpaButenscTtBOM YKpauHbl U
MpaButenbcTtBom Pecnybimkmn KasaxctaH o npuH-
upMnax coTpyaHMYecTBa B HepTera3oBblx OTPAC/AX.

Mcxoaa M3 cnoXKMBLUENCA cUTyaumn, npea-
cTaBnseTcA  LenecoobpasHbIM - MCNOAb30BATb
nmeroLmeca BO3MOXHOCTM 3aKAOYeHUA BHeL-
HESKOHOMMYECKMX  [OroBOpPOB  (KOHTPaKTOB)
MeXay CybbekTamu X03AWCTBOBAHMA. TaKue
BO3MOXHOCTM 0becneuynBalonca BHYTPEHHUM
3aKoHopaTenbCTBom Pecnybnmkmu KasaxctaH u
YKpauHobl.
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OCO6EHHOCTbIO YKPAMHCKOrO 3aKoHOAATeNb-
cTBa B cdepe sHepreTkn ABNAETCA MOCTeneHHas
MHTerpauua B HaLMOHaNbHOe 3aKOHOAATeNbCTBO
npaBua s3HepreTMyeckoro poiHka EC.

B 2009 roay B rpaHuuax EBponeiickoi no-
JNIMTUKK coceacTBa Bblna OCHoBaHa HoBaa popma
yrny6ieHHOro cotTpyaHuyecTsa — BoctouHoe nap-
THEpPCTBO, MpeaycmMaTpMBalOWana aKTUBHOE Co-
TpyAHuYecTBo EC c YKpauHoi, AsepbaitgrkaHom,
Pecnybnukoii benopycb, Apmenunen, [pysuen,
Mongosoli [5]. B ocHOBe cOTpyAHMYECTBA NEXKUT
NPUHUUN 0BYCNOBNEHHOCTU, KOTOPbLIMA O3HaYaeT,
YTO Ha KayecTBO cOTpyaHu4yecTBa ¢ EC Bo3aew-
CTBYeT pe3y/NbTaTMBHOCTb NPOBEAEHHbIX CTPAHOM
pedopm no peuenumm ctaHgaptos EC. BocTouHoe
MapTHEePCTBO AOMNOJHEHO MPUHLMMNOM OBLLHOCTH,
TO €CTb YCTAHOB/IEHUA B3aMMHbIX NPaB U 0653aH-
HocTtel EC n cTpaH-napTHepoB. Peannsauma saga-
HWIM BoCTOYHOro napTHepcTBa nNpeaycmaTpmBaeT
COTPYZAHNYECTBO MO YeTbipem TEMATUYECKUM Ha-
npaB/ieHMAM: AeMOKpaTUA, HagexKallee ynpas-
NeHune 1 cTabnibHOCTb; SKOHOMMYECKAA MHTerpa-
umMs 1 conmxkeHmne ¢ NOANTUYECKUMM Kypcom EC;
3HepreTMyecKan 6€30MacHOCTb; KOHTaKTbl MEXK Y
noapMu.

B pamkax coTpyaHudectsa c EC B chepe sHep-
reTMkM YKpauHa ABNAeTcA y4vacTHMKom Joro-
BOpa K JHepreTnyeckon Xaptuu, [orosopa o6
yypexaeHnn  SHepreTudeckoro CoobluecTtsa.
B EC ¢yHKUMOHMPYET BHYTPEHHWI 3SHepreTu-
YECKUN PbIHOK, OCHOBAHHbIN Ha MONOXEHUAX
HOPMATUBHO-NPaBOBbIX akToB EC (rnaBHbIM 06-
pa3somM [OMPEKTMB) MO PEryMpoBaHUIO pblHKa
3/1EKTPOIHEPTETUKM, BO3OOHOBAAEMbIX UCTOYHU-
KoB, rasa. MexAayHapoaHO-NpaBOBble OTHOLUe-
HWA Ha OBYCTOPOHHEM YPOBHE PeryavmpyoTca
NMOMOLLbIO 3aK/IIOYEHUA OBYCTOPOHHUX MEXAy-
HapOAHbIX AOrOBOPOB, PEryIMpyOWMX TPaH3UT
M NOCTaBKy MpuMpoAHOro rasa. [lByCTOpOHHMe
MeXyHapoaHble forosBopa YKpauHbl, Kak npa-
BMN0, YCTAHAB/AMBAIOT Wb ObLWME NPUHLMMbI
coTpyaHuyectsa B chepe sHepreTMkn. KoHKpeT-
Hble (WMHaAHCOBO-3KOHOMMYECKME MOKa3aTenu
npeaycMaTpMBatoTCA BO BHELIHEIKOHOMUYECKMX
[0roBopax CyobeKToOB X03AMCTBOBAHMA.

MoanucaHune CornaweHna o6 accoumaumm
mexay EC n YkpavHoOW BbIBENIO HA HOBbIM Yypo-
BEHb BOMPOCHI SHEPreTU4eCcKoro CoTPyAHMYeCTBa.
OfHMM 13 06a3aTeNIbHbIX YCIOBUIM TAKOFO COTPYA-
HW4YecTBa ABNAeTCA pepopMUPOBaAHME NPABOBOTO
ctatyca HAK «HadToras YKpauHbi».

MNcxopa 13 TpeboBaHUI SHEpPreTMYecKMx am-
pektne EC n mnx Bo3genctena Ha pedopmupo-
BaHWE 3HEepreTUYecKoro pbiHKa YKpauHbl, BO3-

MOMHbl TPM BapuaHTa Takoro pedbopmmpoBaHua:
NPUHYAUTENbHOE pa3feneHne COOBCTBEHHOCTU
BEPTUKANbHO  WHTErpuMpPOBaHHbIX  XOJLMHIOB
(3HepreTMyeckMe KOMMAHWW [OMXMHbI NPOAATh
CBOW TPaHCMNOPTHbIE JIMHUN HE3aBUCMMOMY One-
paTopy M He MOryT MMeTb B HEM KOHTPOJIbHbIN
nakeT); nepezaya ynpasieHUA TPAHCMOPTHbIMM
JIMHUAMM HE3aBUCMMOMY OnepaTopy CUCTEMBI

(independent system operator, 1SO); coxpa-
HEeHWe BepTUKANbHO-UHTENPUPOBAHHbIX KOpPMO-
pauui, HO UX AeAaTeNbHOCTb ByAeT KOHTPOANPO-
BaTb CNeELMaNbHO CO34aHHbIN «HabAtoAaTeNbHbINI
opraH», a TeKyllee ynpasieHue NMHUAMK byaert
OCYLLECTBNATb OTAENbHOE OpraHM3aLoHHOe 06-
pa3oBaHMe — He3aBMCMMAA JOYEPHAA KOMMNaHKA,
«HEe3aBUCUMbI/ OMepaTop TPaHCMOPTUPOBKMY»
(independent transmission operator, ITO) [6, c.
150].

OcobeHHocTblo B3aumogaelicteua EC ¢ Ykpau-
HOWN ABNAETCA HeOBXO4MMOCTb CTUMYIMPOBAHUA
(nopep:Kkn) meHee pasBUTOM 3KOHOMMKMK. EC
ABNAETCA KAybom pas3BUTbIX eBPOMENCKMX rocy-
JapcTe. B TO e Bpems, BCAeACTBME 3HAUYUTE/b-
HOM 3HEeProemMKoCTM MPOM3BOACTBA CyLLECTBYeT
3HauuTeNbHaA 3aBucMmocTb EC oT sHepropecyp-
COB, NOCTaBAAEMbIX M3 FOCYAaPCTB C HU3KUM 3KO-
HOMWYECKMM YPOBHEM W pPasBUTMEM [LEMOKpa-
TUW.

B Crtpaternmueckom o630pe 3HepreTUyYecKmx
npobnem (The first strategic energy review),
npuHatom B8 2007 rogy, OCHOBHbIMMK YrpoO3amm
3HepreTuyeckoi 6esonacHoctn EC 6bian HasBa-
Hbl: yBeANYEHME 3aBUCMMOCTUN OT OFPaHUYEHHOTO
Kpyra TPeTbMX CTPaH, CKNOHHbIX K HeCTabuibHO-
CTW; OXuaaemoe yBenmyeHue rnobasbHbIX MNo-
TpebHOCTelN B 3HEPreTUYECKMX pecypcax; Knmma-
TMYecKkne nameHeHuda. Cnegyetr oTMeTUTb, YTO B
2007-2014 r.r. yKa3aHHble Yrpo3bl A4EACTBUTENBHO
6bl 1M AOMUHUPYIOWMMW B BOMPOCAX IHEPromno-
CTaBKM M 3HepreTnyeckoi b6esonacHoctn EC. Ho
cobbiTMAa 2014-2015 r.r. pe3ko U3MEHWUNN yC/o-
BMA. Bo-nepBbiX, COBOKYMHOCTb MOJUTUYECKUX,
9KOHOMMYECKMX M TexXHONOornyeckmx ¢akTopos
U3MEHWUNN TEHOEHUMIO YBE/IMYEHUA Cnpoca Ha
3Hepropecypcol, LeHbl Ha 3HEProHOCUTENN yna-
n. Bo-BTOpbIX, B LLEIOM COXPaHAIOLLAACA NOTEH-
LManbHaA ONacHOCTb SHEPreTUYeCcKomn 3aBUCMMO-
CTW OT OFPaHMYEHHOTO Kpyra CTPaH-MOCTaBLLMKOB,
COBpEMEHHble 06CTOATENLCTBA 3HAUYUTENBHO U3-
MEHWAN NPeaCcTaBNeHMe O KOHKPETHbIX CTpaHax,
ABNAOLLMUXCA UCTOYHUKOM HECTABUNBHOCTM.

YKazaHHasA CTPYKTypa yrpos, aBToOmaTu-
YecKM 00ycnaBAMBAET CTPYKTYPY Lenen noamnTu-
KM 3HepreTnyeckon 6e30nacHoOCTN 1 CBA3AHHbIX C
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HUMM CPEeACTB pearnpoBaHmsa. MoANTUK SHepreTu-
yeckoi be3sonacHocTv EC BKNtOYAET TPUM OCHOBHbIX
KOMMNOHEeHTa: 6€30MacHOCTb NOCTABKM, KOHKYPEH-
TOCNOCOBHOCTb M cTabunbHOCTb. Tak, B cooblue-
Hun Komuccum «dHeprma 2020. Crparterma no
KOHKYPEHTHOM, NOCTOSAHHOM 1 6e3onacHom aHep-
TMU» yKasblBaeTca, YTo obuan sHepreTnyeckas
nonnTuka EC pasBmBaeTca Ha OCHOBAHWK 0bLLei
uenun: obecneynTb HenpepbiBHYO GU3NYECKYHO
AOCTYNHOCTb SHEPreTUYECKUX NPOAYKTOB U yCayr
Ha pblHKE MO LLeHe, KOTOPYK MOTyT MO3BOAUTb
cebe Bce notpebuTenm (YacTHble U NPOMBbILIIEH-
Hble), NPy 3TOM Aenas BKAag B 6onee WMpokue
coumanbHble U Kaumatuyeckne uenn EC. Llen-
TpanbHble LEAW 3HepretTMyeckon nonntukm EC
yKasaHbl B J/lnccaboHckom gorosope [7]. Cneayet
CKa3aTb, YTO KOHCTPYKLUMA N3 TPEX COCTABAAIOLLUX
sHepreTMyeckon noautukn EC, oxBaTbiBatoLLel
BHELWHMe OTHOLeHUs (6e30MacHOCTb MOCTaBKK),
BHYTPEHHWUI PbIHOK (KOHKYPEHLMIO B SHEpreTu-
yecKkol cdepe) M 3Koormio (CTOMKOCTb K KNnMma-
TUYECKMM U3MEHeHMAM) cPopMMpOoBanach Kak
OTBET Ha HOBble NPOHAEMbl U Yrpo3bl B IHEpre-
TU4YecKkon cdepe u cTana pesynbTaTom LLUMPOKOTo
obCyKaeHMA AaHHOM Npobnembl Kak B cepeanHe
EC, TaK 1 mexay rocygapcrtsammn-yneHamm u EC.B
Pa3BUTUM 3TUX OCHOB «KnMoTo» M « MockBa» bbln
BHELIHUMM ABUNKYLLMMU CUAAMU. MHbIMUK CnoBa-
MW, onpegensatolLee BAMAHUE Ha popmupoBaHmne
CTPYKTYPbl COBPEMEHHOMN 3HepreTMyeckomn no-
nmTnkn EC npounsBenn obssaTenbcTBa B paMKax
KMOTCKOro NpOTOKONA M OTHOLLEHWUS MEXK Ay CTpa-
Hamn yneHamu EC n Poccuinckon Pepepaumei
no razoBblM Bonpocam. Mpu 3Tom JInccaboHcKuit
[OroBOp CTan TeEM LOKYMEHTOM, re yKasaHHble
TPU cocTaBaAlolWMe Bnepsble OblAM onpeaene-
Hbl Ha YPOBHE NEPBUYHOrO 3aKOHOAATENLCTBA,
M TeM CaMbIM BOMPOC 3HepreTuyeckon besonac-
HOCTU Obln onpefeneH Kak cpepa COBMECTHOM
KomneTteHumn EC n rocymapcts-uneHos. CooTBeT-
CTBEHHO rocyfapcTtBa-yneHbl EC moryt pewatb
BOMPOCbI NpoBeAeHUA COBCTBEHHOW 3HepreTu-
YeCKOM MONUTUKM UCKAOYUTENbHO B TeX BOMPO-
cax, KoTopble He yperyanpoBaHbl Ha yposHe EC.
[aHHble paMoyHble CTAaHAAPTbl SHEPreTUYECKON
nonutnkm EC onpegenerbl Y. 1 ct. 194 [lorosopa
0 PpyHKUMOHUpOoBaHUK EC, KOoTOpas ycTaHaBNMBa-
eT cnefytowmii nepedyeHb 3agay: obecrneyeHue
OYHKUMOHMPOBAHMA 3HEPreTUYEeCcKoro PbIHKa;
obecneyeHns 6e30MacHOCTM 3HEpProcHabKeHus
B Cotose; copelictBne 3pPpeKTMBHOMY MUCMNONb30-
BAHUIO SHEPTUN N IHEProcHeperKeHNIo, a TaKKe
Pa3BMTMA HOBbIX M BO30OHOBNAEMbIX GOPM IHEp-
MW U coaencTBMe B3aMMOCBA3AHHOCTU 3Hepre-

TUYeCKux cetel. HecmoTpa Ha To, 4YTO TepMUH
«bHe30nacHOCTb» B LAHHOM C/ly4ae NpPUMeHseTca
TO/NIbKO K OAHOMY M3 onpeaeneHHbix B cT. 194 [o-
roBopa 3agay, ciegyetr OTMETUTb, YTO cama Mo
cebe aHepreTyeckas 6e30MacHOCTU ABASETCA U
NPUYMHON GOPMUPOBAHMUA, U FNABHON LENbIO pe-
anu3aumm sHepreTudeckor nonmtukm EC. Moato-
My, BCE aCMeKTbl M HanpaB/EHUA IHEPreTUYECKON
NOJIMTUKN TaK UKW MHA4Ye Hanpas/ieHbl Ha peLle-
HWe BOMPOCOB 3HepreTMYecKkom 6e30nacHoCTu.
Cnepyet oTmeTwUTb, 4TO YKpauHa ABndeTcAa
TONIbKO accouMMpoBaHHbIM YneHom EC, cnepo-
BaTe/IbHO, OHa bonee cBo6OAHA B BOSMOMKHOCTAX
BbICTPANBAHMA ABYCTOPOHHUX OTHOLUEHWI C ApY-
r’MMK CTpaHaMu, B TOM Ymcae un ¢ KazaxctaHom.
MpuopuTeTamm 3HEpPreTMYecKom MNONTUKM
YKpauHbl ABAAIOTCA: CHUMKEHME 3HEeproemko-
CTM Ba/lOBOrO BHYTPEHHEro npoaykra (Ha 20%
00 KoHua 2020 roga) nytem obecneyeHus (BHe-
apenue) 100% o6a3aTeIbHOrO KOMMEPYECKOro
yyeta noTpebneHua 3Hepropecypcos (3Heprum
W TOMNMBA), Nepexos K WMCMNO/Mb30BaHUIO 3Hep-
roapeKTUBHbIX TEXHOMOMMIA U 0O6OpPYAOBaHUSA, B
YaCTHOCTU Yepe3 MexaHU3M NpuBAeYEHUNA IHep-
rOCEPBUCHbLIX KOMMaHWN, peanu3aumna NpoeKToB
C UCMONIb30BaHMEM a/lbTEPHATUBHbIX MCTOYHWKOB
3Heprun; obecneyeHne MaKCMMaNbHO LIMPOKOM
ansepcuduKaLMmn NyTel M UCTOYHUKOB NOCTaBKMU
NnepBUYHbIX IHEPrOPEeCypPCOB, B HAaCTHOCTU HedTH,
NpPWpPOAHOro rasa, yrna, A4epHoOro Tonamea, Hapa-
WMBaHMe [06blYM OTEYECTBEHHbIX IHEPTrOHOCK-
Tenen; nubepannsauma PbIHKOB 3NEKTPUUECKON
W TEMNJIOBOM 3HEPrnK, Mepexos Ha HOBYO MOAeNb
nx GYHKLMOHUPOBAHUA; MHTErpauma SHeprocu-
CcTeMbl YKpauHbl C KOHTMHEHTa/bHON eBpone-
CKOW 3HeprocmcteMoi; pedopma CUCTEMBI LEHO-
n Tapndo- 06pa3oBaHMA HA IHEPTUIO U TONAUBO,
B YaCTHOCTM NepecmoTp mMexaHusma dbopmupo-
BaHWA BanaHca aHepropecypcos, OTKA3 OT nepe-
KpecTHOro cybcmanpoBaHus U rocyaapCTBEHHOIO
OOTUPOBAHMA; MPUBAEYEHNE WMHOCTPAHHbIX WH-
BECTULNIM B SHEPreTUYeCKMUin CeKTop YKpauHbl, B
YaCTHOCTU B 3/1IEKTPOreHEPUPYIOLLMX MOLLHOCTEN
W 3n1eKTpoceTelr; moaepHM3auma MHOPaCTPYKTy-
pbl TOM/IMBHO-3HEPTETUYECKOTO KOMIMEKCa.
Takum 06pa3om, NpoBeAeHHbIV aHaIN3 YKa3bl-
BaeT Ha onpefeneHHble CNOKHOCTU B3auMOLeN-
CTBUA MexKay YKpauHol u Pecnybnukon Kasax-
CTaH B 3HepreTnyeckol coepe, 0bycn0BAEHHbIE
NPUHASNEKHOCTBIO CTPAH K Pa3HbIM MHTerpauu-
OHHbIM npoLleccam. Tem He MeHee, coxpaHAeTcA
BO3MOXHOCTb U LLeNecoobpasHOCTb HanaKmBea-
HMA B3aMMOLENCTBUSA B IHEpreTuUeckom chepe Ha
YPOBHE ABYCTOPOHHUX OTHOLLEHUI mexay YKpa-
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NHoM 1 Pecnybnunkoii KasaxctaH. Hanbonee npo-
6/1eMaTUYHbBIM NPeACTaBAsETCA B3auMogencTame
chepe NoCTaBKM U TPAHCMOPTUPOBKM IHEPFOHO-
cuTenen. B To ke Bpemsa, ocTaeTcA BO3MOMKHbIM
OBYCTOPOHHee B3ammogelicteue B chepe anb-
TEPHATUBHOW, ALEPHON 3HEPreTMKM, B3aMMHOe

WHBECTUPOBAHME B TOMJMBHO-IHEPreTUYECKUN
Komnnekc. lMpeacraBnserca UenecoobpasHbIM
TaK¥Ke Hana)KMBaHWe rOPMU30HTA/IbHbIX BHELLHEes-
KOHOMUYECKUX CBA3EW MeXKay cybbekTamu Xo-
3AACTBOBAHMA.
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Koeane UpuHa PedoposHda’
00KMop ropuduYecKUx HayK, doyeHm, 3a8edyrouias Kageopol eparOaHCKo20
npasa u npouecca [JoHeyKko20 HaYyUOHAAbHO20 yHUBEpcUMema
umeHu Bacoeina Cmyca,
2.BuHHuya, YkpauHa?

TypueHKo EBreHuit UBaHOBUY?
Ha4YaanbHUK opudu4yecko2o omoesna [JoHeyKko20 HayUOHAAbHO20 yHUBepcume-
ma umeHu Bacsina Cmyca, adgokam,
2.BuHHUYa, YkpauHa?

KBONPOCY CO3AAHUA HAYYHbIX MAPKOB B YKPAUHE

AHHOTaUMA

B cTaTbe aHanmMsmpyetca 3apyberKHbI ONbIT CO34aHMA HAay4YHbIX NAPKOB, 3Tanbl M cnocobbl co3aa-
HUA, 334341 Hay4YHbIX MAPKOB, BblAeNAOTCA 060t0A0BbIFOAHbIE CTOPOHbI B3aMMOAENCTBMA HAYUHbIX
NnapKoB, y4ebHbIX 3aBeeHUN M NAaPTHEPOB Hay4YHbIX NAapKoB. Ha ocHoBe aHa/M3a 3aKOHOAATE/bCTBA
YKpaunHbl BblaeneHbl NPobiemMHble BOMPOCHI NpoLecca co34aHMA HayYyHbIX NAPKOB, B YaCTHOCTM, Mpw
BHECEHUM UMYLLLECTBEHHbIX NPaB BbICLLIMX Y4EbHbIX 3aBeAeHUIN 1 / UAN HayYHbIX YYPEKOAEHUIA Ha 06b-
€KTbl UHTEN/IeKTya/IbHOM COBCTBEHHOCTU AN GOPMMPOBAHUSA YCTABHbIX KAanMTas0B HayYyHbIX MApKOB,
CPOKOB COMNAcoBaHMA peLlleHna 0 CO34aHMN HAay4YHOro Napka.

KnioueBble cnoBa: MHHOBALMMW, Hay4YHbIl NAapK, MHTENNEKTYabHaA COBCTBEHHOCTb, y4ebHoe 3aBe-
OeHue.

Kosanb UpuHa PepoposHa'l
3aH, fbl/IbIMAapbIHbIH, AOKTOPbI, A0LUEHT, Bacbinib CTyc aTbiHAaFbl [lOHEUK YITTbIK YHUBEPCUTETIHIH,
Q3aMaTTblIK KYKbIK *KdHe npouecc KadeapacbiHbIH MeHrepyLuici,
BUHHMUA K., YKpanHa'

NasnioK Cepreii HuKonaesny?
Bacbinb CTyc aTbiHAafbl lOHEUK YATTbIK YHUBEPCUTETIHIH, 3aH, 6enimiHiH, 6acTbifbl,
BUHHMUA K., YKpauHa?

YKPANHALA fblIbIMU CAABAKTAPAbI K¥PY MOCENIECIHE

AHpaTtna

MakKana iwiHae FbinbiMn canbakTapbliH KYPYAbIH WeTen TaxipnbeciHe Tangay *Kyprisineai, fblabiMmm
canbaKTapblH Kypy Tacinaepi, KeseHaepi, MakcaTTapbl KapacTblpblaAbl, FblIbIMU CanbaKTap, OKY OPbIH-
Aapbl MeH fblbIMK caabaKTap cepikTecTepAin, ©3apa dpeKeTTeCYAiH, *KaKTapblHa Ha3ap ayAapblnagbl.
YKpanHa 3aHHamacblHa Tangay yprisy HerisiHae fblnbiMK canbaKTapblH KYPYAblH ©3eKTi macenenepi
aHbIKTANAbl, aTan KETKEHAE, FblIbIMW CanbaKTaPAbIH, *KapFbl/blK KaNnUTangapblH Kypy YWiH UHTENNEK-
Tyanapl MeHLIK 06beKTiNepiHe KoFapbl OKY OPbIHAAPbIHbIH, KaHe/ HEMECE FblNbIMU MeKemenepaiH,
MVY/TIKTIK KYKbIKTapblH €HTi3y Ke3iHAe, Fbi/ibiMM caabaKTbl KYPY KeHiHAeri welliMmai Kenicy mepsimaepiHe
KaTbICTbl.

TyiiHai ce3pep: MHHOBaLMANAP, FblAbIMU canbaK, MHTENNEKTYanAbl MEHLUIK, OKY OPHbI.
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TO THE ISSUE OF CREATION OF SCIENTIFIC PARKS IN UKRAINE

ANNOTATION

The article analyzes foreign experience in the creation of scientific parks, the stages and
ways of its creating; the tasks of scientific parks. Two mutually beneficial aspects of interac-
tion between the scientific parks, educational institutions and scientific parks’ partners are
highlighted in the article. Based on the analysis of the Ukrainian legislation, the problematic
issues of creating the scientific parks are highlighted, in particular, relating to the contribution
of property rights of higher educational institutions and / or scientific institutions to intellec-
tual property objects in order to form the authorized capitals of scientific parks, the terms to
approve the decision for creating a scientific park.

Keywords: innovation, scientific park, intellectual property, educational establishment.

OAHUMM U3 OCHOBHbIX CYObEKTOB MHHOBALMU-
OHHOW AeATeNbHOCTU B YKpPaMHe BbICTYMAKOT TeX-
HO/MIOFMYECKME N Hay4YHble MapKMU.

3apybeXkHblit  OnbIT  CBMAETENbCTBYET, M4TO
OCHOBHbIMMU  UCXOOHbIMW  YCNIOBUAMM, COAEW-
CTBYIOLWMMM CO34aHUIO U YHKLMOHUPOBAHUIO
Hay4YHOro mMapKa B KOHKPETHOM pervoHe, ABAA-
IOTCA Ha/ZMuMe B HEM KPYMHOFO K/JaCCUYEecKoro,
TEXHUYECKOro yHuBepcuTeTa M bnaronpuaTHoe
OTHOLLEHME MECTHbIX BNACTEN K CO34aHUIO Ha-
YYHOTO MapKa, SKOHOMUYECKan nogaepka (rocy-
OAPCTBEHHAA M YacTHas), YTO eCcTb BOMJIOWEHNEM
KOHLENUUU KTPOMHOM CNUPANM MUHHOBALMN», pas-
pabotaHHo I MuKkoBuuem n 1./leinaepcaopdom.
[JaHHaa mogenb nogpasymeBaeT COBMECTHblE
nencrema busHeca, BNaCcTU U YHUBEPCUTETOB MO
CO34aHUI0 MHHOBALMOHHOW cpeabl U KOMMep-
LUManmn3aLmm TEXHONOTMYECKUX Pa3paboToK, npu
yem OENCTBMA BCEX Tpex CybbeKToB ABAAKOTCA
B3aMMOZONONHALWMMN 1M B3aumoobycnasnu-
Batowwmmm [1, c.23.].

Tak, nepsble Hay4yHble MapKW, BO3HMUKLIME B
50-e roapl XX ctonetmns B CLUA, 6bian co3gaHbl B
panoHe r.CaH-®paHumcko BoKpyr CTaHApOpACKO-
ro yHmBepcuteTa (Tak HasbiBaemas CUAMKOHOBAA
donunHa) n B palioHe r. bocToHa BoKpyr Macca-
YYCETCKOro TeXHON0rM4yeckoro MHctutyta (MTU)
- lWocce 128. LleHTpanbHYy0 po/b B OpraHu3aumm
nepBoro Hay4yHoro napka B BennkobpuTaHum
(Kembpuaskckoro) cbirpan KembpuarKCKUn yHU-
BEPCUTET, BbICOKMIA MPECTUX M KBanuduumpo-
BaHHble CMeLManCTbl KOTOPOFO CbirPanu peLlato-

LLee 3Ha4YeHMe B PaA3BUTUM U PYHKLLMOHMPOBAHUMN
napka - npoduab Napka Kak 6bl MOBTOPAA CTPYK-
TYpY uccnegoBaHuit B yHuBepcuteTe [2]. MepBbii
Hay4yHbIN NapK B N3paunne 6bin co3aaH B 1967 1.
BOKpYr MHCTUTYTa nm. BeliumaHa [3].

OTHOocuTenbHO BTOpOro ¢akTopa nokasaTtesb-
Hbl Hay4Hble Napku AnoHun, CuHranypa, FOKHOM
Kopewu, TaliBaHA 1 TannaHaa, KOTopble, Kak npa-
BWJIO, ABAAIOTCA MNJ04AMM MPaBUTENbCTBEHHOWM
noantukn [4]. LleneHanpaBneHHO MeCTHbIMM
BNACTAMM B KayecTBe LEHTPa HAyKOEMKOW Npo-
MblWAEHHOCTM GOPMMPOBANCA U OAUH U3 KPYM-
Henwmx Hay4Hbix napkos CLUA «Wccnepgosatenb-
CKUI TpeyrosibHUK» B WTaTe CeBepHaa KapoanHa
[5].

MepBble HayyHble NMApPKM He TONbKO Cbirpa-
nn 6onbwylo posb B PA3BUTUN 3EKTPOHHO-
BbIYMUCIUTENBHOM, aBUAKOCMUYECKOM U UHOMN TeX-
HUKW, HO U MOCYXUAU MPUMEPOM ANA PAa3BUTUA
CeTM Hay4dHbIX napKkos Kak B CLUA, Tak n B apy-
rMX CTpaHax. TaK, YMC/I0 HAy4YHbIX Napkos B PP,
®paHunu, benbrnun, HnaepnaHgax n Beankobpu-
TaHWUW TONbKO 3a nepunog ¢ 1980 no 1985 rr. yse-
nanymnoce ¢ 10 go 60. B cepegmHe 90-x rr. XX Beka
BO BCEM MMpe HacyuTbiBasiocb yxe 6onee 400
HaAy4HbIX Napkos, 6onee NOMOBUHbI U3 KOTOPbIX
6blN0 cocpenoToyeHo Ha TeppuTopun CeBepHoM
AmepuKku. Mo gaHHbIM Ha HoAbpb 2002 1. cBbIlWe
40% Hay4HbIX NAPKOB pPa3mMeLLaInCb Ha 3eMAX,
npuUHaaaeXKalmnx yHuBepcutetam, npudem 27%
HaAXOAUNCb BHYTPU YHUBEPCUTETCKUX KAMMYCOB,
4YTO JIMWIHWMIA pa3 MoAYEepPKMBAET TECHYI CBA3b
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¢ obpasoBaTenbHbIMU CTPyKTypamu. Mo pax-
Hbim IASP Ha KoHeu 2015 roga 39,8% Hay4yHO-
TEXHUYECKUX MapPKOB M PaMiOHOB pasmelLeHUns
WHHOBALMIM 6blaN cocpenoToyeHbl B HOMbLINX
ropofax ¢ HacesneHnem 6onee 1 MAH. Xutenen,
37,6% - B ManeHbKUX ropogax C YNC/IOM Kute-
nent meHee 500 Tbic ven., 16,5% - B cpeaHuUX ro-
pogax (uncno xutenen ot 500 Thic. 4O 1 MAH.
XuTtenen) n TonbkKo 6% He PacnosioXKeHbl B ro-
poae [6].

B YKkpauHe, no pgaHHbIM EgmHOro rocygap-
CTBEHHOrO peecTpa pUanYeckux auy, dusmye-
CKMX NNL-NpeanpuHUMaTenein n obLLecTBEHHbIX
dopmupoBaHuii, Ha man 2017 roga 3aperucTpu-
poBaHO 20 HAy4HbIX MAapKoB, U3 HMUX 12 — cO3-
AaHHbIX B dopme 0b6LLEeCTB C OrpaHUYEHHOM OT-
BETCTBEHHOCTbIO, 3 - B popme Koprnopauumi, 5 -8
WHbIX OpPraHM3aLMOHHO-NPaBoBbIXx popmax. Mpu
3ToM euwe B mae 2016 roga ux obuiee Konuye-
cTBO cocTtasnsno 17. B 2016 rogy 6bin 3aperu-
CTpupoBaH B popme obLLecTBa C OrpaHUYEHHOM
OTBETCTBEHHOCTbIO «HayyHbI napk «doHHY-
Mogonbe», oAHUM U3 coyvypeauTeneir KoToporo
AsnaetcA JOHEeUKMA HAUMOHANIbHbIA YHUBEPCU-
TeT umeHu Bacbinga Cryca.

LLinpokoe pacnpocTpaHeHne Hay4HbIX MapKoB
obycnaBanBaeT HeobXOAMMOCTb W3y4YeHUA BO-
NPOCOB MX CO34aHUA KaK C TEOPETUYECKOM, TaK U
C NPaKTUYECKOM TOUEK 3peHUs.

Bonpocbl  PyHKUMOHMpPOBaHMA  topuaunye-
CKMX UL, ABAAOWMXCA CyObeKTamMu MHHOBa-
LUMOHHbIX OTHOLIEHWW, B LLeIOM UCCNeL0BaUCh
BuHHMK O.M., byTty3oBbim B.M., Mapywak A.U.,
HenocpeACTBEHHO MNPaBOBOM CTaTyC Hay4yHOro
napKa uccnegosanu AtamaHosa H0.E., Kyuypy6o-
Ba -LLleByeHKko O.B., 3enncko A.B., ocobeHHOCTH
€03aHMA MHHOBALMOHHbIX KnacTepoB 3a pybe-
OM nccnegosanmch Takxe Nukosumuem I, Bonb-
¢dcoHom C.B., Bapnamosbim O.E, LlapabumeBbim
FO.T. u ap. BmecTe € Tem He BCe acneKTbl NopAaKa
CO34aHUA HayyHbIX NApKOB B YKpauHe paccmo-
TPEeHbl B HAy4YHOW NUTepaType.

Lenbto AaHHOro nccnenoBaHUA ABNAETCA Bbl-
ABneHne GaKkTopoBs, YCAOKHALLMX MPOLLECC CO3-
OaHUA HAay4yHOro MapKa Ha 3Tane COornacoBaHuA
peLleHnA O ero co3aaHunu.

Mo mHeHuto MexayHapogHoM accoumaumm
Hay4HbIX napkos (IASP), Hay4Hble napku, bnaro-
Oapa AMHAMWUYHOMY U MHHOBALMOHHOMY COYeTa-
HUIO MOMIUTMK, NPOrpaMm, HaNUUYMIO KayecTBeH-
HOro MPOCTPAHCTBA M BO3MOXHOCTEN, MPU3BaHbI:

- CTUMYAIMPOBATb U YNpPaBAATb NOTOKOM 3Ha-
HUI U TEXHONIOTUA MeXAy YHUBepcuTeTamu u
KOMNaHMAMMU;

- obneryaTb ObOLEHNE MENKAY KOMMNAHUAMM,
npeanpUHUMATENAMU U TEXHUYECKMMU crneuna-
nmctamu;

- obecneuymBaTb YC/NOBUA AO/1A MOBbILEHNUA
KY/IbTYPbl MHHOBALMA, TBOPYECTBA M KAYecTBa;

- coCpenoTayMBaTbCA Ha KOMMAHUAX U Uccne-
[0BATENIbCKMX WMHCTUTYTaX, a TaKXKe Ha Nogax:
npeanpuHMMaTENaX U «PaboTHMKaX 3HAHMIY;

- obneryatb co3gaHWE HOBbIX NPeANnpPUATUIA
nocpeacTBOM MHKYBALMOHHbIX U NMOBOYHbIX Me-
XaHWU3MOB W YCKOPATb POCT ManblX U CpeaHuX
KOMMaHUM;

- pabotatb B rnobanbHOM ceTu, obbeau-
HAOWEN TbICAYN MHHOBALMOHHBLIX KOMMaHUM
M UCCNenoBaTeNbCKUX WMHCTUTYTOB BO  BCEM
MWpe, CnocobCTBYs MHTEPHAUMOHANAN3ALMMK KX
KoMMNaHun-pe3snaeHTos [7].

HeobxoaMMO OTMETUTb, YTO B 3aKOHOAATE/b-
CTBax Pa3HbIX CTPaH HapA4y C MOHATMEM «Ha-
VYHbIA MapK» BCTPEYAOTCA TEPMMUHbI KTEXHOJO-
rTMYECKMM NapK», «UCCAenoBaTe/NbCKUA MapKy»,
«MHHOBALMOHHbBINA LEHTPp», «TexHonoauc». [lo-
CKOJIbKY MOZENWN PasNNYHbIX Hay4HbIX U TeXHO-
NMapKoOB OT/IMYALOTCA APYr OT ApYra, TO B KaXK40M
rocyapcTee OHW OnpenenarTcA No-pasHomy.

B 2002 roay MexayHapoaHoOM accoumaumnen
Hay4HbIXx NapKoB. (IASP), oxBaTbiBatoLLelM HayYHble
N TEXHONIOTMYECKME MapKM B 72 cTpaHax, bbina
npeanpuHATa MNOMbITKA ONPefe/iuTb OCHOBHbIE
obLMe XapPaKTEPUCTUKM Pas/IMYHbBIX CYLLECTBY-
IOLWNX MOAEeNel HayyHbIX MApPKOB, YCTAaHOBWUTb
MWHUMabHbIE HOPMbl U TPeBOBaHUA, KOTOPbIM
OOMIKEeH yOo0BNeTBOPATb HAyyHbIM napk. U xota
IASP He npenaTcTBYeT cyllecTBOBaHUIO 6osee
cneunduryecknx onpeneneHnii, oaHako He npu-
3HAET HM OZINH NPOEKT KHAYUYHbIM MAPKOM», KTEX-
HOMAPKOMY, «TEXHOMO/IUCOM» U T.4,., KOTOPbIN He
cooTBeTcTByeT onpeaeneHuto |ASP.

TaK, HayyHbIA NapK - 3TO OpraHu3auus,
ynpasasemas cneumanmsnpoBaHHbiMu npodec-
CMOHaNaMM, OCHOBHaA Lesb KOTOPON yBenunye-
HUEe COCTOAHMA obLLecTBa NYTEM NPOABUIKEHMUA
WHHOBALMOHHOM KyNbTypbl, KOHKYypeHTOCMOo-
COBHOCTM MHHOBALMOHHOIO BU3Heca M Hayu-
HbIX yupexaeHun. Ona AOCTUNKEHMA 3TUX Le-
Jlel Hay4YHbIA NapK CTUMYIUPYET M ynpasnaet
NOTOKOM 3HaHUIN U TEXHONOTUI Cpean YHUBep-
CMUTETOB, HAYYHO-UCCNEeA0BaATENbCKUX YUpexk-
OEHWN, KOMNAHUM W PbIHKOB; OH cnocobcTByeT
CO33aHMUI0 U POCTY MHHOBALLMOHHBIX KOMNAHUM
yepes MHKybauuo un «spin-off» npoueccobl; u
npeaocTaBafeT AONOJNIHUTENbHbIE YCAYIU BMe-
CTe C BbICOKOKAYeCTBEHHbIMM MIOWAAAMU U
obopyaoBaHunem [8].
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Mopg «spin-off» npoueccamm noHMmaeTca 6o
co3faHme «spin-out» KOMMNaHWUM, T.e. KOMMNAHWNR,
C03/aBaeMblXx COBCTBEHHMKOM TEXHOJIOTUM Crie-
LUMaNbHO ANsA eé KommepLmanmsaumm, nmbo cos-
AaHue goyepHUx GUpM, OTAENUBLUMXCA OT bonee
KPYMHbIX NOCPeACTBOM BblAeneHua nogpasaene-
HWI, nabopaTopuit 1 T.M., CNELUANNINPYIOLLMXCA
Ha onpeaenéHHon npoayKkuum [9, c.163).

YTo KacaeTca YKpauHbl, TO, KaK OTMeYanoch B
MaTepuanax TpeTbero mexayHapoaHoro busHec-
dopyma «Hayka-busHec-ob6pasoBaHme: cTpaTerun-
yeckoe naptHepcTeo» (KHIY-2015) [10], ypoBeHb
3aMHTEPEeCOBaHHOCTM NPeANPUATUIA B COTPYAHU-
yecTBe C By3aMu AOCTAaTOYHO HU3KWUIA U COCTaBANA-
eT nnwb 34%. K coTpyaHMYecTBy C By3amu Yvale
npuberatoT KpymnHble KOMMaHUW: Cpean HUx Te
WAn unHble GOpMbl B3aMMOAENCTBMA C By3amu
cocTaBnaoT 62%, B TO e Bpema cpean cpegHunx
KOMMNAHMMA 3TOT MoOKasaTenb paBeH 31%. Yawe
BCEro COTPYAHWYECTBO HaNaXMUBaeTCaA Mexay
paboTtoaaTenaMm W BbICLWIMMMK y4ebHbIMK 3aBe-
aeHnamm B popme npesocTaBieHUA CTyAeHTam
BO3MOXHOCTU MPOXOXAEHUA MPAKTUKM (CTaXKK-
pPOBKM) Ha mx 6ase, Takon GOPMOI MNOJb3YHOTCA
71% komnaHui. Kpome Toro, 32% KOMMaHUN,
KOTOpble COTPYAHWYAIOT C By3aMU-MapTHepamm,
6epyT Ha paboTy BbIMYCKHUKOB, a 18% KomnaHWi
NPaKTUKYIOT UHANBUAYANbHbIM NOAO0P MONOAbIX
CNeuynanncToB Ha 3akas MM 3aK1H4aloT 4OroBO-
Pbl O KOHTPAKTHO-LLe/1IeBOI NOATOTOBKe.

MepBbli B YKpanHe Hay4YHbI MapK — 3TO Hayu-
HbIW Napk KneBckaAa NOAUTEXHMKa», CO3LaHHbIN
B 2007 roay. 3akoH YKpauHbl «O Hay4yHOM nap-
Ke «KuneBcKaa nonutexHuka»» ot 22.12.2006r.
[11] onpepenseT Hay4HbIM NAPK KaK AOroBopHoe
obbeanHeHne cybbEKTOB X0O3AWCTBOBAHMA, CO3-
OaHHOe C LeNbio OpraHmnsaumm, KoopauHauum u
KOHTPO/IA NpoLecca UCNOIHEHMA NPOEKTOB Hayu-
HOro napka.

C uenblo MHTEHCUMPUKALMM NPOLLECCOB pas-
paboTKM, BHEAPEHUS, NPOU3BOACTBA MHHOBALM-
OHHbIX MPOAYKTOB M WMHHOBALMOHHOW MNPOAYK-
LMW HA BHYTPEHHEM U BHelHeM pblHKax B 2009
rogy 6bl1 NPUHAT 3aKoH YKpauHbl «O Hay4HbIX
napkax» [12], KoTopblli onpeaenser Hay4yHbIN
NnapK Kak topuauyeckoe NvLO, co3gaBaemoe Mo
MHWULMATUBE BbiCcLIero yyebHoro 3asegeHua n /
AW HAY4YHOTo YyYpexaeHusa nytem obbeamHe-
HWA B3HOCOB y4ypeauTenel Ana opraHusaumm,
KOOpZAMHaLMK, KOHTPOAA npoLecca pa3paboTku
M BbINO/IHEHUA NMPOEKTOB Hay4YHOro napka. Hayu-
HbIW NapK CO342eTCA C Le/blio Pa3BUTUA HAY4YHO-
TEXHUYECKON M MHHOBALMOHHOW AeATeNbHOCTU B
BbICLUEM y4EBHOM 3aBeAEHUMU U / UM HAyYHOM

yyupexaeHnn, sdpdGeKTMBHOIO U paLMOHaNbHOro
WCNONb30BaHMA MMEIOLWEroca Hay4yHoro noTeH-
unana, MatepumanbHO-TEXHMYecKon 6asbl g
KOMMepLManm3aLumm pesynbTaToB Hay4yHbIX WUC-
CNefoBaHUIN U UX BHEAPEHUA Ha OTeYeCTBEHHOM
M 3apybeKHOM pPbIHKaX.

[aHHoe npaBo y4yebHbIX 3aBeAeHUI HA co34a-
HMe HayyHbIX MapKoB KoppecrnoHaupyeTtca ¢ 4.6
cT.27 3aKoHa YKpauHbl «O BbiclLeM 06pa3oBaHNN»
[13], npeaycmaTpuBatoLLEl NPaBO BbICINX y4eb-
HbIX 3aBeAeHWNN Ha co3gaHne yyebHblx, y4ebHo-
Hay4HbIX W y4ebHO-HAYYHO-MPOMN3BOACTBEHHbIX
KOMMIEKCOB, Hay4HbIX MAapKOB U BXOA4UTb B CO-
CTaB KOHcOpUuuyma.

3akoHoAaTeNnbHAA onpeaeneHHOCTb NopAakKa
CO34aHMA HAaYy4YHbIX MAPKOB UMEEeT BaXKHOe 3Haue-
HUe ANA aKTUBM3aALMKU NPOLLECCOB CO34aHUA AaH-
HbIX NHHOBALMOHHbIX CTPYKTYP.

Kak npasuabHO oTmevaeT 3enncko A.B., no-
NoXKeHnA 3aKkoHa YKpauHbl «O Hay4YHbIX NapKax»
CBMAOETENBCTBYIOT O CneundUyYHOCTM MPaBOBOrO
cTaTyca BbiCliero y4yebHoro 3asegeHua u / mam
HAYYHOro yyperKaeHuA Kak yuypeauTtena HayyHo-
ro napka [14]. B yacTHocTu, ucxoasa mM3 cTaTbm 1
3aKkoHa YKpauHbl «O Hay4HbIX MapKax» TOJIbKO
Bbicliee yyebHOe 3aBegeHue U / UAM HayyHoe
yypexgeHne MoxeT bbiTb MHULMATOPOM CO3-
[AHMA HAy4YHOro MapKa, O4HAKo 3aKOH He pery-
NNpyeT OTAENbHO «MHULMUPOBAHME» KaK 3Tan
CO34aHMA Hay4yHOro napka. B Kayectse B3HOCA B
yCTaBHbIN OHZA MOTYT BbICTyNaTb TONbKO HEMA-
TepuanbHble aKTUBbI (MMYLLLECTBEHHbIE NpaBa Ha
06BEKTbI MHTENIEKTYaIbHOM cobcTBEHHOCTH) (U.
3 cT. 13 3aKoHa).

CornacHo 4.1 ct.7 3aKkoHa YKpaunHbl «O Hay4YHbIX
napkax» pelleHne O CO34aHMM HAyYHOro napka
NPUHMMAETCA ero y4ypeamTenaMm no COrnacosa-
HUIO C LLeHTPa/IbHbIM OPraHOM WCMONHUTENIbHOWM
BNACTU, peanum3yoLLMM rocyaapCTBEHHYIO NOAUTH-
Ky B cdepe HayKun M MHHOBALWI, B NOpALKe, onpe-
neneHHom KabrHetom MUHUCTPOB YKpauHbl.

Cam dakT HeObXOAMMOCTM TAaKOrO COr1acoBa-
HWS, KaK CnpaBegnBO yKasbiBaeT Kyuypybosa-
LWesueHko O.B. [15, c.17], y:Ke saBnseTtca caep-
KuBaoWwmMm GaKTOpoM NpU CO34aHUN HAYHHOrO
napka, O4HaKO Ha NPaKTUKe BO3HUKAKOT U apyrue
TPYAHOCTM B Mpouecce TaKOro COrnacoBaHuA B
pesynbrate HecornacoBaHHOCTUM HOPMATUBHO-
NPaBOBbIX AaKTOB OTHOCUTE/NIbHO MNepeyvyHA OOKy-
MEHTOB, HEObXOAMMbIX A/1A COrNacoBaHUA pe-
WeHNA O CO34aHMWM HAy4yHOro napka, U CPOKOB
COrnacoBaHuA.

Mpouecc cornacoBaHWA pelleHna O co3ja-
HUW Hay4yHOro napka onpegensetca 4.3 cr.7 3a-
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KoHa «O Hay4HbIX MapKax», KOTopasa yCcTaHaBAU-
BAET nepeyeHb AOKYMEHTOB, HEOBXOAUMBIX ANA
COI/1aCOBaHUA peLleHMA O CO34aHUN HAy4yHOro
napKa: NpoeKTbl y4peanTenbHbIX JOKYMEHTOB Ha-
YYHOrO NapKa; nepeyeHb NPUOPUTETHbLIX Hanpas-
NeHU [eATeNIbHOCTM HAay4yHOro Napka; AaHHble O
Hay4YHbIX pe3y/abTaTax, Ppeasm3aLma KoTopbix obe-
CNeynT pasBMTME HAYYHOro MapkKa; ceeaeHusa ob
yypenuTensax Hay4yHoro napka, MMetoLLenca 1 no-
TEeHLMANbHOW NPOM3BOACTBEHHOM, UHXXEHEPHOM,
TPAHCMOPTHOM U CcOLUMaNbHON UHPPACTPYKTYpSI,
KoTopble ByayT MCMO/b30BaATLCA B AeATENbHOCTU
Hay4YHOro Mapka.

B cootBetcTBMM C [MopAgKOM cOrnacoBaHuA
peleHna 0 CO34aHUM HAY4YHOTO MapKa, YTBEpPHK-
AeHHoro MoctaHoBneHnem KabuHeta MuHucTpos
YKpauHbl o1 03.02.2010 roaa N293 (aanee - Mops-
[OK), pelleHne o co34aHNN Hay4yHOro napka co-
rnacosbiBaeTca ¢ MuHUCTepcTBOM 06pasoBaHMA
1 HayKn YKpauHbl (MOH). MyHKTOM 3 yKa3aHHOro
MopAafAKa TaKKe yCTaHOBNEH WcYepnbiBatoWwmi
nepeyeHb [OKYMEHTOB, KOTOpble HeobXoaMmo
noaaTb y4peauTenam Hay4HOro napka 4 corna-
COBaHMWA peLleHnsa O ero co3gaHun. Takum [OoKy-
MEHTaMM, B YaCTHOCTW, ABNAIOTCA: 3aAB/EHME NOo
yctaHoBneHHon MOH dopme; npoekTbl yupeau-
TENbHbIX JOKYMEHTOB HAy4YHOro mapka (ycrtas u
y4ypeauTensHblii 4OTOBOP O CO34aHWM HAay4yHOro
napka); nepeyeHb NMPUOPUTETHLIX HaNpPaBAEHWUI
0eATeNbHOCTM HAy4yHOro MnapKa; nepevyeHb Ha-
YYHbIX Pa3paboToK, BHeApeHWe KOTOopbIXx obe-
CNeynT pasBMTME HAYYHOro MapkKa; ceeaeHusa ob
yypenuTensax Hay4Horo napka, MMetoLLeinca 1 no-
TEHLMANbHOW NPOM3BOACTBEHHOM, MHXXEHEPHOM,
TPAHCMOPTHOM U COUMaNbHON UHPPACTPYKTYpPSI,
HeobXxoAnMble AN1A UCNOb30BaHUA B AEATENbHO-
CTW HAy4yHOTO Napka.

NyHkTom 4 TMopAagka npeaycmoTpeHo, 4YTo
MOH B nATMAHEBHbIN CPOK CO AHA NpeacTaBne-
HWA LOKYMEHTOB, YKa3aHHbIX B MyHKTe 3 HacToA-
wero lMopaaka, paccmaTpuBaeT MX M NPOBOAUT
NPOBEPKY COOTBETCTBUA AOKYMEHTOB TpeboBaHM-
AM, YCTAaHOB/IEHHbIM 3aKoHogaTtenbcteom. MOH
BO3BpaLLAeT yypeautensm Ana AopaboTkm po-
KYMEHTbI B C/lydae: NpeacTaB/ieHnAa AOKYMEHTOB
He B NONIHOM 06beme UAN HECOOTBETCTBUSA LOKY-
MeHTOB TpeboBaHMAM, YCTAHOB/IEHHbIM 3aKOHO-
0aTenbCTBOM.

CornacHo 4.3 c¢T1.13 3akoHa «O Hay4HbIX
napkax» Bbiclwee yyebHoe 3aBegeHue U / nau
Hay4yHOe y4ypexeHue NPUHMMAOT ydyacTue B
GOopMMPOBAHMM YCTAaBHOTO KanuTana Hay4yHoro
napKka nyTem BHeECEeHMA B Hero HemaTepuaib-
HbIX aKTMBOB (MMYLLECTBEHHbIX NpaB Ha 06b-

€KTbl UHTEeNNIEKTYaIbHO COBCTBEHHOCTU) B NO-
pAgKe, YCTaHOBNEHHOM 3aKOHOAATENbCTBOM
YKpauHbl.

MMeHHO npouecc BHECEHUA MMYLLECTBEHHbIX
npaB Ha OOBEKTbI MHTENNEKTYaNlbHON COBCTBEH-
HOCTM B YCTaBHbI KanuTa/l Hay4yHOro Mapka, Kak
npeacrasnaeTtca, AsnAeTcA GpakTopom, 3aTArmMBa-
IOLLMM WU YCIOXKHAIOLWMM NpoLecc cornacoBa-
HWA ¢ MOH pelueHna o co3gaHuMm Hay4yHOro nap-
Ka B CPOKM, onpeaeneHHble nyHKTom 4 Mopaaka.

CornacHo 4.3 cT1.7 3aKoHa YKpauHbl «06 oueH-
Ke MMyLLecTBa, MMYLLECTBEHHbIX NpaB W npo-
deccMoHaNnbHOM OUEHOYHON [OeATeNbHOCTU B
YKpauHe» [16] npoBegeHMe HE3aBUCUMOW OLEH-
KM MMYLLECTBA ABAAETCA 06s3aTeNIbHbIM B C/yYa-
AX 3a/0ra rocygapcTBEHHOrO U KOMMYHA/IbHOro
MMyLLLeCTBa, BHECEHWA TOoCyfapCTBEHHBIMMU Ha-
Y4YHbIMK  (Hay4yHO-UCCNeaoBaTENIbCKUMMU, Hayuy-
HO- TEXHOMIOTMYECKUMM, HayYHO-TEXHUYECKUMMU,
Hay4YHO-MPaAKTUYECKMMMU) YUPEKRLEHUAMM U TOCY-
[APCTBEHHbIMW YHMUBEPCUTETAMM, aKaZeMUAMM,
WMHCTUTYTaMU MMYLLLECTBEHHbIX MPaB MHTEN/eK-
TyaNbHOW COBCTBEHHOCTM B KayecTBe B3HOCA B
YCTaBHbIN Kanutaa Xo3AMCTBEHHbIX 0bLecTs, OT-
YYXKOEHWA roCYySapCTBEHHOMO Y KOMMYHA/IbHOTO
MMyLLecTBa cnocobamu, He npesycmaTpuBato-
WMMM KOHKYPEHUMIO MOKynaTenen B npouecce
npoaku, WauM B cay4ae MpPoAaxKu ogHOMYy no-
KynaTento, onpeaeneHua ybbITKOB UKW pasmepa
BO3MeLLEHWA, NPU pPeLleHnn CnopoB 1 B APYrux
CNy4anx, onpefenieHHbIX 3aKoHOAATeNbCTBOM
WK NO COMNALLEHUIO CTOPOH.

Takum 06pa3om, BO3HMKAET HECOrNacoBaH-
HOCTb MeXay 3aKOHOM YKpauHbl «O Hay4dHbIX
napKax», KOTOPbIA, C OAHOM CTOPOHbI, npeay-
CMaTpMBaeT yyacTue BbiCLLEero y4yebHOro 3asese-
HUA (Hay4yHoro yypexzaeHusa) B GOpMUPOBAHUK
YCTaBHOrO KanuTana Hay4HOro napKa nytem BHe-
CEHMA B HEr0 HemaTepumanbHbIX aKTUBOB (MMYy-
LLECTBEHHbIX NPaB Ha 0OBbEKTbI UHTENNEKTYab-
HOM COGCTBEHHOCTM) B NOPAAKE, YCTAHOBIEHHOM
3aKOHOAaTeNbCTBOM YKpauHbl, @ C APYroi - He
BK/IIOYAET B MCYEPMbIBAIOWMIA MepevyeHb AOKy-
MEHTOB, NPeACcTaBAAEMbIX 417 COrNacoBaHMA pe-
LWeHMA O CO34aHMM HayYHOTo NapKa - AOKYMEHT,
NOATBEPXKOAIOLWMNIN  OLEHKY  MMYLLEeCTBEHHbIX
NpaB Ha OO6BEKT/0OBEKTbI WMHTENNEKTYaNbHOM
cobCcTBEHHOCTH.

Ha npakTnke, MuHuUcTepcTBO 06pas3oBaHmA U
HayKu YKpauHbl TpebyeT oT yupeantenein HayuyHo-
ro napKa oT4eT 06 oueHKe UMYLLECTBEHHbIX MPaB
Ha OOBEKTbl MHTENNEKTYANIbHOW COBCTBEHHOCTH,
ABNAIOLWMXCA B3HOCOM B YCTaBHbIM KanuTaa Ha-
YYHOrO MapKa, U He COrNacoBbIBAeT pelleHue o
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CO3aHMM Hay4yHOro napka 6e3 otyeTta 06 oLeHKe
MMYLLECTBEHHbIX MPaB, YTO ABNAAETCA HapyLUEHU-
eM 3aKoHa YKpauHbl «O Hay4HbIX MapKax».

Bmecte ¢ Tem, cT.13 3akoHa YKpauHbl «06
OLEeHKe WMYLLEeCTBa, WMMYLLECTBEHHbIX MpaB W
npodeccMoHanbHOM OLLEHOYHON [AeATeNbHOCTU
B YKpauHe», npedycmatpuBaeT 06a3aTeNlbHOCTb
peLeH3npoBaHMA oT4eTa 06 OLEHKe MMYLLLEeCTBa
(aKTa oUeHKM MMyLLLEeCTBA), eCAN YKAa3aHHAs OLEeH-
Ka COrnacosblBaeTCA, YTBEPKAAEeTCA UAN NPUHNK-
MaeTcA OpraHOM rOCYAapCTBEHHOW B/AacTU UM
OpraHOM MecTHOro camoynpaBieHus.

PeueH3MpoBaHWe oTyeTa 00 OLEHKe UMyLle-
CTBA (aKTa OLEHKM MMYLLECTBA) MOMKET BbINOHATb
OLEHLUMK, UMEOLWNA He MeHee Yem ABYX/IEeTHUM
OnNbIT MPAKTUYECKOM AEATENIbHOCTM MO OLLEHKE UMY-
LLLecTBa, IKCNepTHble COBETbI, CNeLmManbHO Co3aaH-
Hble camoperyiMpyemMbiMmn OpraHn3aLmMaMmn oLeH-
LLMKOB C LEeNibl0 KOHTPO/IA 33 KaYeCTBOM OLeHKMU
MMYyLLECTBA, NPOBOAMMOM OLIEHLLMKAMM - YeHa-
MW CaMOpEeryMpyemMoi opraHm3aLmm, OLEHLLUKMN,
MMeloLLMe He MeHee Yem ABYXNETHUIN ONbIT NpakK-
TUYECKOMN [eATEeNbHOCTU MO OLEHKE MMYLLECTBA U
paboTatowme B PoHAE rocyAapCTBEHHOIO MMYyLLE-
CTBa YKpawuHbl, @ TaKXKe ApYyrMx opraHax, yKasaHHbIX
B cTaTbe 5 3aKkoHa YKpauHbl «O6 oueHKe umyle-
CTBa, MMYLLECTBEHHbIX NPaB 1 NPodecCMOoHaNbHOM
OLEHOYHOW AeATENbHOCTU B YKPauHe ».

MyHkTOM 4.3. Mpurkasa PoHaa rocyaapcTBeH-
HOro mmyuwectsa YKpauHbl ot 31.10.2011 roga
Ne1585/1 «06 ytBepskaeHMM MONOKeHUsA O no-
pALKe peLeH3npPoBaHNA OTYETOB 06 OLEHKE UMY-
LLeCcTBa M MMYLLECTBEHHbIX NPaB peueH3eHTamu,
paboTatowmmn B Wwrtate PoHAa rocysapcTBeHHO-
ro MmyLLecTsa YKpauHbl, ero perMoHasibHbIX OT-
OeneHnit n NpeacTaBmUTeNbCTB» NpesyCMOTPEHO,
YTO CPOKM peLLeH3NPOBaHMA OTYETOB 0O OLEHKe
MMyLLEeCcTBa onpeaenaTca ¢ y4eTOM CPOKOB Bbl-
NOSIHEHMA HOPMATUBHO-NPABOBbLIX U pacnopaamn-
Te/IbHbIX aKTOB, Ha BbIMNO/IHEHNE KOTOpPbIX OCY-
LLLeCTBNANACh OLEHKA MMYLLLECTBA, HO He AO/IXKHbI
npesbiwatb 30 KaneHAaPHbIX AHeN Co AHA NOCTY-
nieHus otyeta o6 OLEHKE MMYLLECTBA B CTPYK-
TYpPHOe noapasaesnieHne, KoTopoe obecneynsaet
€ro peueH3npoBaHuA.

MyHKkTOM 20 MNocTaHoBNEHMA KabuHeTa MUHK-
cTpoB YKpauHbl oT 10.12.2003 roga Ne1891 «06
yTBepXKAeHUN MeTOAMKN OLEHKM MMYLLEeCTBa»
npesycMOTPEeHO, 4YTO MNPWHATUE, COracoBaHue
N YTBEPXKOEHNE OLEHKU MMYLLECTBA OPraHoOM
npusaTM3aLmm (APYrMmM rocyaapcTBEHHbIM Opra-
HOM WM OPraHOM MECTHOIO CamoynpaBiAeHMs)
B C/ly4asx, onpenefieHHbIX 3aKOHOAATe/IbCTBOM,
6e3 npusneyeHns cybbEKTOB OOBEKTOB X035M-
CTBOBAHMA OCYLLECTBAAETCA MO pe3y/bTatam pe-
LEH3MPOBaHMA OTYEeTa 06 OLUEHKe (aKTa OLEHKM)
MMYyLLECTBa, MPOBOAUTCA B COOTBETCTBUMN CO CTa-
Tbelt 13 3akoHa YkpauHbl «O6 OueHKe umylle-
CTBa, MMYLLECTBEHHbIX NpaB M npodeccrnoHanb-
HOM OUEHOYHOW AEeATEeNbHOCTM B YKpauHe» U
HaLMOHANbHbIMM CTAHAAPTAMM OLLEHKM, He Bonee
04HOTo MecALa C AaTbl NOyYeHMA YKa3aHHbIX 40-
KYMEHTOB Mo oueHKe. O6sa3aTeNIbHbIM YC/10BUEM
ONA NPUHATUA, COMNACOBAHNA UM YTBEPXKAEHUA
3aK/IOYEHUS O CTOMMOCTM (aKTa OLEHKM) UMyLLe-
CTBA ABNAETCA HA/IMUME NOSIOKUTENBHOTO 06LLErO
BbIBOZA pPeLeH3eHTa, COAepXKaLLeroca B peLeH3nm
Ha COOTBETCTBYIOLLMIM OTYET 06 OLLeHKe (aKT OLeH-
KW), COCTaBNEHHOM pPeLLEeH3EHTOM B COOTBETCTBUM
C TpeboBaHMAMM 3aKOHOAATENLCTBA.

Takum obpasom, nyHkTom 4 [Mopsaka gns
MOH ycTaHOBNEHO NATUAHEBHbIA CPOK ANA CO-
rMacoBaHWA peleHna O CO34aHWU HAyYHOro
napka co gHA NpeAcTaB/ieHNAa AOKYMEHTOB, XOTA
TO/IbKO NpPOLLeCcC peLeH3npoBaHUA OLLEHKU UMY-
LLecTBa 3aHMMaeT ABa MecAla.

YunTbiBaA BbILEN3/IOXKEHHOE, LEenecoo-
6pasHbIM NpeacTaBafeTca npuseaeHue 3aKo-
Ha YKpaunHbl «O Hay4yHbIX napkax» u lMNopagka
COrNIaCoOBaHMA peleHna 0 CO34aHMN HAY4YHOro
napka, ytBep»xaeHHoro octaHoBneHnem Ka-
6uHeta MuHuMcTpoB YKpauHbl oT 03.02.2010
roga Ne93 B cooTBeTCTBME C HOPMATMBHO-
NpaBOBbIMW aKTamu, onpegenalwmmmn nepe-
034y UMYLLECTBEHHbIX MPaB BbICWMX y4eOHbIX
3aBegeHuin U / AN Hay4yHbIX YYpPEeXKAeHUN Ha
06bEeKTbl WMHTENNEKTYalbHOW COBCTBEHHOCTU
ana opmmnpoBaHUA YCTaBHbIX KanMTanoB Ha-
YYHbIX MAapKOB B 4aCTW CPOKOB M NepeyHA He-
06X0ANMbIX LOKYMEHTOB.
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B L@aHHOM CTaTbe KPATKO M3/1aratoTca pesynbra-
Tbl NPOBEAEHHOTO ee aBTOpaMu aHaan3a NpaBo-
BbIX M TEOPETUYECKMX UCTOYHMKOB MO BOMPOCY O
AonycTumbIX dopmMax rparkaaHCKo-NpPaBoBbIX A0-
roBOPOB, @ TaK¥Ke O NMPM3HABAaEMbIX J0OKa3aTe/lb-
CTBaX 3aK/0YEHMS JOTOBOPA M Ero CoAepKaHums.
C ApeBHWUX BpPeMeH PMMCKOro mnpasa peryampo-
BaHMIO GOpPM [OroBOPOB M NOCNEACTBUIA HECo-
6/1104eHMA COOTBETCTBYIOLLMX NPaBUA YAENAN0Ch
ocoboe BHMMaHMe 3aKoHogaTens. C pasBuTnemM
06LECTBEHHbIX OTHOLEHWI, USMEHEHUEM YC/IO-
BWI eN10BOro 060poTa M BOSHUKHOBEHUEM Lieno-
ro paga Apyrvx BaxkHbIX GaKTOpPOB copepiKaHune
NPaBoOBbIX HOPM, OTHOCALLMXCA K dopManm3aLmm
[OTOBOPHbIX OTHOWEHWIM, WU3MEHANOCb, B TOM
ynucae OT MPU3HAHUA MaTepuabHO-NPaBOBbIX
nocneacTeuii HecobatoaeHNA GOpPManbHbIX Tpe-
60BaHMI 4O NPUAAHMA UM AUWb (MAK Npenmy-
LLECTBEHHO) NPOLLeCCYabHOro 3HaYeHUs, U B 06-
PaTHYO CTOPOHY.

B HacTosee Bpema OTMEYaeTcA TaK Hasbl-
Baemasa «3pa UMDPOBbLIX TEXHONOTUI», 4YTO B
COBOKYMHOCTM C HEBEPOATHOM CTEMEHbI0 YCKO-
peHus fenoBoro o60poTa BblABUraeT HOBblE 3a-
Jaun MOZEepHM3aLMM 33aKOHOAATENIbHON OCHO-
Bbl 419 NPUMEHEHMA NpaBoBbix ¢opm B cdepe
YaCTHOMPABOBbIX OTHOLWEHMWI. pumeyaTensHo,
YTO MUCTOPMYECKAn MUCCUA TPaXKAAHCKOro npasa
B obecneyeHUM OOHOBPEMEHHO NPUEMIEMON

TBEPAOCTU U BbICOKON MOBWAbHOCTU 060poTa B
NOJIHOW Mepe COXPaHAET CBO 3HauMmocTb. Oa-
HaKo BOCTpeboBaHHbIMK CTAHOBATCA HOBblE MPU-
3HaBaeMble 3aKOHOM (M No3BoAstoLMe cyaebHoe
NPUHYXAEHME K UX NPU3HAHUIO U cObatofeHnto
CO CTOPOHbI CyOBEKTOB pbIHKA) cpeacTBa u ¢op-
Mbl peanm3aLmm 4OroBOPHbIX U MHbIX YacTHOMpa-
BOBbIX OTHOLLIEHUI, KOTOpble MOTYT 6bITb 3pdek-
TUBHbLIMW HE TOJIbKO B PaMKax HALMOHAAbHOIo
npaea, HO U B chepe NPUMEHEHUA MPUHLUNOB
MeXAYHapO4HOro YacTHOro Npasa.
MPUMEHUTENBbHO K Ka3axCTaHCKOMY rpaskaaH-
CKOMY MpaBy Ba*KHOCTb 3TOro acrnekTa obycnos-
JIeHa eLle v TeMm, YTo, BO-NEPBbIX, HalLe rpaxaaH-
CKOe 3aKOHOAATeNbCTBO HA CErogHA CylecTByeT
O4YeHb KOPOTKUI Nepuog BpemMeH! C MOMEHTA ero
BO3HMKHOBEHUS, B TEYEHUE KOTOPOro OHO, Npu
3TOM, MCMbITbIBAET MOCTOAHHOE U CU/IbHOE BAVUSA-
HMEe B KOHTEKCTE KaK BOCMPUATUS NPaBOBbIX UAeW
COBPEMEHHbIX Pa3BUTbIX MPABOBbIX CUCTEM, TaK U
Heobxo4MMOCTM B rapMOHMU3aL MK b0 yHUPUKa-
LMW 3aKOHOAATENbCTBA (HEepPeaKo, B CUY MEXKIY-
HapogHbIx 0bs3aTenbcTs KasaxcraHa, obycnosau-
BAOLLMX MMMIEMEHTaUMio paHee HeW3BECTHbIX
WM HeJoCTaTOYHO Pa3BUTbIX NMPaBOBbLIX MAEHN B
Halel npaBoBol cucteme). M no psagy acnekTos
3TO BAWAHME CKa3blBAETCA B TOM, YTO COAEPIKAHME
Ka3axCTAHCKOro rpa*KAAHCKOro npasa 3aMeTHO
OTXOAMT OT HEKOTOPbIX M3HAYa/ibHbIX MPABOBbIX
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KOHCTPYKUMIA, yHac/nedoBaHHbIX, Hanpumep, OT
repMaHCKOro rpaaaHCcKoro npasa.

Bo-BTOpPbIX, aKTya/NbHOCTb PacCMOTPEHMA 3TO-
ro BoMpoca TaK¥e 06ycnoBAMBaeTCs MOMbITKOM
BOCNPUATMA MNPaBOBbIX WMHCTUTYTOB aHMUINCKO-
ro npasa ANsA PeryimpoBaHMA KOMMEPYECKOro
obopoTa B KazaxctaHe. M xoTa Hall onbIT (B TOM
ynucne onbIT y4acTUa B MeXKAyHapoaHOM apbu-
TpaXke No aHMMICKOMY Mpasy) NOKa3biBaeT, YTo
MO MHOMMM BaXHbIM MOMEHTamM [0roBOPHOro
npaBa U MeXAyHapoAHOro 4YacTHOrO Ka3axcTaH-
CKOe 3aKOHOAATeNbCTBO M aHIMIACKoe NpaBo
NPUHUMAIOT OYeHb CXOAHblE NO3MULUU AU OCHO-
BbIBAIOTCA Ha OYEHb CXOXMX MNOAXOAAX, KaKaA-To
npuemnemasn Gopma MHTErpaLUmn MHCTUTYTOB aH-
IIMNCKOrO KOHTPAKTHOro npasa (npu pasymHom
M 06OCHOBAHHOM MOAXOAE K Takomy pPa3BUTUIO
Ka3axCTaHCKOro rpax[aHCKoro npasa) MOXeT
cnocobcTBoBaTh NOBbIWEHNIO 3hHEKTUBHOCTU U
3aLMLLEHHOCTN AeNoBOro obopoTa B pamKax Ha-
wen opucamkumnn. OcobeHHo, Korga NoNoXeHuA
TaKUX UHCTUTYTOB Y’Ke HallN CBOe OTpaKeHue
B YHUPUUMPOBAHHBIX MAN FaPMOHU3NPOBAHHbIX
NPUHLUMNAX, NONOXEHUAX WAMU peKoMeHOaLmAX
no yHuduKaumm / rapmoHM3aLmMm 4acTHOro npa-
Ba, Hanpumep, EBponeiickoro Coto3a.

OJHUM U3 TAKUX MHCTUTYTOB Ka3axCTaHCKOro
rpa)KgaHcKoro npasa, Tpebylowmux mogepHusa-
UMK, npepcraBnAeTca Ta COBOKYNHOCTb NpaBo-
BbIX HOPM, KOTOpaA npegHa3HaueHa perynmpo-
BaTb ¢opmanbHble Tpe6oBaHUA K AOrosopam,
onpegenser NpaBoBOe 3HaueHUE OTAEeNbHbIX
KOHTPaKTHbIX GOpM M nocneactsus UX Heco-
6ntoaeHna. MOCKOMbKY 3TOT MPaBoOBOM WHCTU-
TYT 3acnyXuBaeT ryboKoro aHanusa, a popmar
CcTaTbM (Aa*ke cToNb 06beMHON, Kak 3Ta) He no-
3BOJ/IAET U3/I0XUTb BCE acMeKTbl UCC/ieqoBaHNA B
ncyepnbiBaloWwem obbeme, HUKe npeanaratoTca
OCHOBHble BbIBO/bl OTHOCUTE/NIbHO COAEpMKaHUA
N obbema peryampoBaHuMa 3TOr0 BOMpOCa B Ka-
3aXCTaHCKOM 3aKOHOAATeNbCTBE, OMbITa Peryaun-
poBaHMA B Hanbosiee PasBUTbIX U aBTOPUTETHbIX
MHOCTPaHHbIX OPUCAMKLMAX, a TaK¥e O cospe-
MEHHbIX pelleHunax, npeasaraembix aBTopUTET-
HbIMW MOAENbHBbIMW aKTaMW 4YacTHOro npasa.
OcHoBHOM e ¢$OKyC caenaH Ha Tom Bonpoce,
HACKO/IbKO Ka3axCTaHCKOe NpaBo No3BonAeT Uc-
nonb3oBaTb coBpemMeHHble MHPOPMaALMOHHbIE
(undposble) TexHoNOrMKM ANAa nNoaTBEpP}KAEHUA
3aK/1l0YEeHUA Y UCMONHEHUA A0r0BOPOB COrNIacHO
MX cOAepXaHUI0 U O4HOCTOPOHHUX aKTOB CYy6b-
eKToB 06opoTa. o pesynbTaTaM TaKoro aHanu3a
npeanaratoTca U COOTBETCTBYIOLLME BbIBOAbI.

3aKoHOAaTe/IbHble  YCTAaHOBAEHUA OTHOCU-

TenbHO $opm [AOroBOPOB M3ApeB/e ABAAKOTCA
BA*KHOM COCTAaBHOW YacCTbto YAaCTHOro npasa Jito-
6oro rocyaapcTtea. 06sa3aTeNnbHOCTb cObOAEHUA
npeanucbiBaemoit 3akoHom ¢opmbl 0bycnosne-
Ha Tem, YTO C 3TUM CBA3bIBAETCA BO3MOMKHOCTb
ONA CTOPOH gorosopa (a MHorga M 3amMHTepeco-
BaHHbIX TPETbMX JIMLL) A0KA3aTb CyLLECTBOBaHMWeE
COOTBETCTBYIOWMX [OTOBOPHbLIX OTHOLIEHUI U
/ VAKX NONYyYnTb BO3MOMKHOCTb CyaebHoi noa-
OEPXKKM B MONYYEHUN YOOBNETBOPEHUA CBOErO
MMYLLECTBEHHOIO MHTEpPECa, OCHOBAHHOIO Ha Co-
OTBETCTBYHOLLEM AOrOBOPE.

C TeyeHMEM BpPEMEHM, A TAKKe B 3aBUCUMO-
CTM OT TOrO, B PaMKax KaKoW topucamnkumm dop-
MMPOBANOCh 3aKOHOAATENbCTBO, topUaNYecKoe
3HauyeHue cobntogeHna dopmanbHbix Tpebosa-
HUI K 4OoroBopam pasanyanocb, umes B 60/b-
Wweh MANM MeHbllen cTeneHn (Anbo UCKAoUM-
TENbHO) MaTepuanbHO-MPABOBOE COAEPIKAHME,
nMbo npeanonaras BO3MOXHOCTU A5 pelleHus
npoLleccyasibHbIX MOMEHTOB. B 3aBMcMmocTu ot
3TOro 3aKoHoAaTeNb ONpeaensn NnpaBoBble MNo-
cnepcTema cobnoaeHna U HecobaaeHUA TakKX
dbopmanbHbIx TpeboBaHUM, Ucxoaa M3 TOro, Ha
peleHne KakoW 3afaym 6bino HanpaBAeHO MX
yCTaHOBNEHME.

B 4acTHOCTM, Kak OTmevaeTca B TeopeTuye-
CKMX WUCTOYHUKAX, B APEBHEM PUMCKOM rMpaBe
«cobntopeHne TpeboBaHUI popmbl paccmaTpu-
Ba/IOCb He KaK CpPeacTBO AOCTUMKEHWA onpeae-
JIEHHbIX OPUANKO-TEXHNUYECKUX LLesIeN, B YaCTHO-
cTH, obecneyeHne [OKA3aTENbCTB, @ KaK OCHOBA
ANA HacTynneHns HeobxoAMMbIX MPaABOBbIX MO-
CNneacTsuit. ... Bckope, ogHaKo, cTana npesanu-
poBaTb 3alWuTHAA OyHKUMA dopManbHOCTEN»
[1; c. 364]. B yacTHOCTM, ecn NepBOHa4YanbHO
cobntogeHuto TpeboBaHU K popme forosopa u
nocneacTBMAM UX HecobnogeHMA npuaaBaaca
WCKIOYUTENIbHO MaTepuaibHO-NPAaBOBOE 3HaYe-
HWe, CBA3bIBAA C HUMW BO3HWKHOBEHME NPaB Mo
[OroBOpYy W ero AenCTBUTENIbHOCTb, TO MO3XKe K
3TOMy NpubBaBUACA M MpPOLLecCyasibHbIM acnekKT,
NMo3BoJIAS CTOPOHAM [OroBopa AOKasblBaTb €ro
HannM4yMe U MMeTb NPaBOBble BO3MOMKHOCTU 3a-
WMLLATb CBOW MHTEPECHI B C/IyYae MX HAapyLIEHUA
CO CTOPOHbI KOHTPAreHTa UK TPETbUX AnL,. Mpu-
yem OYHKUMA 3aWMTbl, KaK OTMEYaeTca HUXKe,
obecneymBaeTcs KaK Ha 3Tane 3aK/AlYeHUs Ao-
rosopa (nocpeacTBOM MexaHM3MOB, HanpaB/eH-
HbIX Ha «NOATBEP!KAEHUE Cepbe3HOCTU HaMepe-
HUI»), TaK U NPM HEOBXOAMMOCTU AOKa3biBaTb
CYLLECTBOBAHME U COAEP)KAHWE paHee 3aK/to-
YeHHOro AoroBopa. B cBA3K ¢ 3TMM yKa3biBaeTcs,
yto «chepy NpuUMeHeHus dopmasbHbIXx Tpebo-
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BaHMI MOXKHO onpenenntb 6e3 ocoboro Tpyaa:
OHW CNYKAT rnaBHbIM 06pasom gns obnerdyeHun
[OKa3aTeNbCTB U MOATBEPKAEHUA CEPbe3HOCTH
HamepeHuit» [1; c. 364].

[9mom ebis00 npedcmasnsemcs upesswbiyali-
HO 8GaMCHLIM U 30CAYMHUBAIOUUM 8HUMAHUS, MO-
CKO/IbKY MPUOaHUe, 8 Kayecmee obuje2o npasu-
7a, nocaedcmeuam HecobntodeHus PopManbHbIX
mpebosaHuli UCKAYUMeEnbHO MamepuasabHo-
Mpago8020 XapaKmepad, 03HA4YaArU,e20 30KOHO0Oa-
mesibHoe yCmaHo8seHUe HU4YMoMHocmu 0020-
800, 30KAOYEHHO20 8 HapyuweHue mpebosaHuli
onpedeneHHoli hopmbl 0o2o80pa, npeocmasns-
emca eecbMa 8pedOHOCHbIM 8 KOHMeKcme pe-
weHuAa 3a0a4u no obecrevyeHuro cmabunbHocMu
u meepoocmu denosozo obopoma. HezcamueHsie
nocnedcmaus makoz2o noodxoda obycnosenusarom-
CA ewje U mem, Ymo KOHUEenyusa HUYMoMHocmu
002080pa XOPOWO Peasu3yemcs 8 ycao8usx npe-
obnadarouezo obvema abCcmMpakmMHbIX COEnoK,
nopoxoaroujux rnpasossle rnocsaedcmeaus bes yue-
ma pasauYHeIx paKkmu4eckux obcmosmenscme u
He 0onycKaroWux 803paM(EHUs, OCHOBAHHbIE HA
Mo6bIX AUYHBIX OMHOWEHUAX Cybbekmos coom-
eemcmeyowux npasoomHoweHuli (Hanpumep,
KaK 8 8eKCeslbHOM MpasoomHouweHuU).

B coepemeHHOM e mupe, Ko20a Oesnoeoii
obopom hopmupyemca npeumyujecmeeHHo 3a
cyem Kay3asbHbIX COes0K, 8 KOmopbiX 3Ha4e-
Hue umerom MNpPUYUHHbIE C8A3U, 0bcmoamens-
CMea Ux 3aKAYeHUA U UCNonHeHus, Ko20d cyobl
8bIACHAIOM OCHOBAHUA coeéepweHus coesnKu,
delicmeumenvbHoe HamepeHue CMOPOH U MHO-
Hcecmeo Opyaux ¢pakmopoe, xoms U Heropuou-
4YecKo20 XapakKmepd, HO Umerouwjux 3HavyeHue
0na cydebHoli oyeHKU u npasoeoii Keanugu-
Kayuu, x¥ecmkasa npuesasKa OelicmeumesnbHo-
cmu dozoeopa K cobno0eHuro ycmaHoeneHHoll
gopmel edea nu moxem 6bimb ece2da yesne-
coobpasHoii. 9mo ocobeHHo HeyenecoobpasHo 8
YC/108UAX WUPOKO20 PACIPOCMPAHEHUSA PA3HO20
p00Oa yC108HbLIX, MAK HA3bIBAEMbIX [TPOU3B0OHbIX
COenoK, UHbIX U008 COesoK, cosepuleHue uau
ucrosnHeHUe Komopbix 06yc/i1068/A1eHO Pa3/uYHbI-
MU 06cmosamenscmeamu, a MAK¥e C y4emom
pacmywez2o obvema u yesenuyusarowelica cKo-
pocmu denosozo obopoma. O paznuyuu mexcoy
abcmpakmHsIMU U Kay30asbHbIMU COenKamu, 0Co-
b6eHHOCMAX YC/I08HbIX COE/I0K OMMeYas 8 C8oUX
pabomax, 6 yacmHocmu, fO.I. bacuH [10; c. 264
- 267]].

OAHO3HAYHOCTb HACTYN/IEHUA MaTepuanbHO-
NpaBoBbIX NOC/NeACTBUA HecobnoaeHua dop-
Mbl A0roBopa NpeAcTaBAAeTcA 060CHOBaHHOIA

TO/IbKO B C/y4asAX, KOrga 3aKOHOAATENbCTBO
CTpeMuTCA 3alUTUTb NpaBa caboii CTOPOoHbI B
NPaBOOTHOLIEHUN. B cBA3M € 3TMM, Hanpumep,
onpeseneHne HeaencTBUTENbHOCTU (HUYTOXHO-
CTM) [OroBOpA B C/ly4ae HeCcobMoAeHNA YCTaHOB-
NIeHHbIX TPeboBaHUI OTHOCUTENBHO ero Gopmbl
npeacrasnsetca 06OCHOBAHHbLIM, KOrga Aeno
KacaeTcs 3aluTbl Npas notpebutenei Unm «He-
OMbITHbIX CYOBEKTOB rparkAaHCKOro 060poTa»
(B YaCTHOCTM, NPU OCYLLECTBNEHUN FPaXKAaHAMM
CAENOK C HEABUMXKMMOCTBIO, HEe ABAAIOLMXCA CO-
JeprKaHneM X NpeanpuHMMaTeNIbCKon aeaTenb-
HOCTM, 0dPOPMAEHUN 3aBeLLaHUA UK BCTynJe-
HWW B MpaBa Hac1eL0BaHUA U T.N.).

KasaxctaHckuii TK BnonHe onpeaeneHHo pas-
OenseT y4yaCTHMKOB rpaKAaHCcKoro obopoTa Ha
npeanpuHMmaTenein u notpebutenen, a Tak-
K€ WHble KaTeropuu rpakaaH, He ABNAKOLMXCA
npeanpUHUMATENAMMU NPU  3aKOYEHUU  UMU
rpakAaHCKO-NpaBoBbIX caenok [2; ct. 10]. B Tom
yncne, B KOHTEKCTE pacCMaTpMBaeMoro Bomnpoca
0 3aKknto4eHun gorosopos, MK 3akpennaeT npasa
notpebuTenel Ha cBoboAHOE 3aKNtOUYeHMe JOro-
BOPOB O NpuobpeTeHMM ToBapoB / MCNONb30Ba-
HUKW PaboT M yCayr, Ha NoA/eXKaLLYO MOMYYEHNIO
OT NpeanpuHUMaTena MOJIHYID WU OO0CTOBEPHYHO
nHbopmaumto o ToBapax (paboTtax, ycayrax) (n. 6
cT. 10 TK), 3anpewaet npeAnpuHUMATENAM YLLEM-
NATb NPaBa M 3aKOHHbIe MHTepecbl NoTpebutenei
(n. 1 cT. 11 TK), perynupyeTt ocobeHHOCTU (B TOM
yncne yctaHasameas GopmanbHble TpeboBaHMA)
3aK/t04YeHMA NyBMYHBIX OTOBOPOB M LOFOBOPOB
npucoeanHenus (crer. 387 1 389 IK), He Aonyckas
HapyLeHWs NpaB NnoTpebuTenel 1 ycTaHoBeHME
ABHO 06pPEMEHUTENBHBIX ANA NPUCOEANHUBLLEN-
CSl CTOPOHbI YCNOBUI, YCTaHaBNMBaET 06s3aTeNb-
HOCTb HOTapMasbHOrO YAOCTOBEPEHUA LLeNoro
pAafa COEeNOK C y4acTMeM He ABAAKLWMXCA npes-
NPUHUMATENAMU TPaXKAaAH, U COLEPKUT LEebln
pAf APYrux MPaBOBbIX KOHCTPYKLMWA NO 3awiuTte
npaB 3TUX KaTeropuit cybbekToB rpaxKgaHCKoro
oboporTa.

B 1O e Bpems, Koraa pevb UAET O TaK Hasbl-
BaeMbIX «KKOMMEPYECKUX CAENKaX» WU «npeps-
NPUHUMATENbCKUX CAenKax» (Kak 3TOT TepMUH
ucnonb3yertca, Hanpumep, B n. 5 cr. 152 K),
YYaCTHMKaMMU KOTOPbIX ABNAIOTCA NpeAnpuUHU-
MaTenu, akueHT B peryampoBaHun dopmanb-
HbiX TpeboBaHMII K [0roBopam C UX y4vacTu-
€M [0/I)KeH CMeL,aTbCcsl B CTOPOHY NMPU3HAHUA
IOPUANKO-TEXHUYECKOTO, NPOL,EeCcCya/ibHOro 3Ha-
yeHusa popmbl gorosopa. Takoe peryanmpoBaHue
OCHOBbIBAETCA Ha OOWMX NpUHUMNAx csoboabl
porosopa (n. 2 ct. 2 TK) n ocywectsneHua npea-
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NPUHUMATENbCKON AEATENbHOCTU OT MMEHM, 3a
PUCK M NOA MMYLLECTBEHHYIO OTBETCTBEHHOCTb
npeanpuHumatens (n. 1 ct. 10 TK), a Takke Ha
3aKoHOoAaTeNbHOW rapaHTUmM ceoboabl npeanpu-
HUMATENbCKOW AEATeNIbHOCTU U ee MNoAaAepKKU
CO CTOPOHbI rocyaapctea. M ganee B HacToALLelM
CcTaTbe, €CAM CheuManbHO He OoroBapuBaeTcs
WHoe, Npeaaaraemble aHaan3 1 BblBOAbl OTHOCAT-
€ UMEHHO K KOMMEPYECKUM A0roBopam v 04HO-
CTOPOHHUM OPUAMYECKUM AENCTBUAM.

[MpumeyamensHo, Yymo, xoms Ka3axcmaH-
ckuli TK paszdensem npeonpuHumamenel u
nompebumeneli u noseosnsem onpeodeaums
npednpuHumamensa 8 Kayecmee cybvekma, 3a-
HuMarowe2o0cs npeodnpuUHUMamenscmeom (Kak
amom mepmuH onpeodeseH, 8 YyacmHocmu 6 . 1
cm. 10 lK), Ho oH He codepxum Kpumepues, rno-
380/1A0WUX onpedeanums cybbekma 8 Kayecmeae
nompebumens. Ecnu 661 cybbekmeoi 2pa#0AHCKO-
20 obopoma pa3denanucb MosbKo HA amu 0se
Kamezopuu, cywecmesyrouje2o pezynuposaHus
66110 661 docmamoy4yHo, ubo nompebumensamu
onpedenanucs bbl 8CE Me AUYA, Komopble He 8-
AA0MCcA nNpeonpuHUMamenamu.

OO0HaKo, nMomMumo 3smux O08yx Kamezopuli
cybvekmos, cyujecmeayrom u opyaue epynmsl AUy,
YblU UHMepecbl MakKMe 30WUWaromca Kasax-
CMAHCKUM 3aKOHOO0aMesanbCmMeoM, HO KOMOpPbIX
Hesb3s omHecmu HU K npednpuHuUMamensm, HU
K nompebumenam. Hanpumep, 8 KOHmMexkcme
paccMmompeHus 8orpoca o popmasnbHeix mpebo-
B8AHUAX K 002080pAM U N0CAE0CMBUSX UX Heco-
61100eHusA 8bl0eansemcs omoesnbHas Kamea2opus
2paxcOaH, HA3bI8AEMbIX «HEOMbIMHbIMU y4acm-
HUKamu obopomax, U npu peaysnuposaHuu cOesoK
C ux yyacmuem noosaexcam cobaodeHuto ocobblie
mpeboB8aHUSA, 3AUUMHAA (YHKUUS KOMOpPbIX
30KI04aemcs He CMosibKo 8 mom, 4ymobbl obe-
cne4yums 00Ka3amesibcmeo 002080pPd, CKO/bKO
damb 803MOXHOCMb 060YMAHHO MOO0MEeepoOUMsb
cepbe3HoCcMs C80e20 HaMepeHUs 8cmynume 8
coomeemcmeayroujue 002080PHbIE OMHOUWEHUS.

B ces3u ¢ amum obpaujaeMm 8HUMAHUE Ha
pekomeHOayuu ModenbHbix nonoweHuli Es-
porielickoeo 4acmHo20 npPasa OMHOCUMesIbHO
30KOHOOaMesIbHo20 3aKpenaeHus Kpumepues
pasepaHuyYeHus npeodnpuHumameneli u nompe-
bumeneli (DCFR) [3; c. 107 - 109]. B yacmHocmu,
8 cm. 1.-1-105 («[Tompebumenv» u «llpednpu-
HUMamenb») Kpumepuem pasepaHuUYeHus onpe-
deneHa uenesas HarnpasaeHHocms Oelicmeauli
cybvekma: nompebumenem A87a5emca «auyo, Ko-
mopoe delicmeyem npeumyuecmeeHHo C Uesblo,
He umeroujeli oOmHoweHuUA K e2o mopz2osoli, UHoUl

npednpuHuMmamesnsckoli uau npogheccuoHanbHol
desamesnbHOCMU», 8 MO 8PeMsA KAK NpednpuHUMa-
mesnem nodnexcum nNPU3HAaHUK aboe «pusuye-
CKOe unu topuduyecKoe UYO He3a8UCUMO OM €20
¢opmbl cobcmeeHHOCMU, Komopoe Oelicmeyem
C yesnbio, umerowjeli omHoweHue K ocyu,ecmess-
emoli He no Halimy mopaosoli, Npou3eoo0cMeeH-
Hol unu npogeccuoHanbHol OdeamesnsHocmu,
daice ecnu AUYo He HamepeHo 8 xo0e makxoli 0es-
menbHOCMU U38s1eKkame npubslaby.

B 3amemHOM 60abWUHCMEBE CAy4Yaes 2pax-
daHcKuli obopom npednosnazaem rpasoom-
HOWeHUs Mex0y npednpuHuMamenamu uau
mexoy npednpuHumamenem u nompebumersnem.
3aKkoHoO0amesnibcmeo 8 O00MosIHeHUe K obwum
MPUHYUNAaM peayanuposaHus 2pam0aHcKo2o 0bo-
poma codepxium 02080pKU O NpuMeHeHuUU 0o-
nosHUMenbHoIx mpebosaHulli K OMHOWEeHUAM
¢ yyacmuem npednpuHumamenel, KaK U OMHo-
cawuecsa K dornoanHumesnsHol 3awume npas no-
mpebumenedi.

OO0HaKo, cywiecmsyem makxe Kameaopus
npasoomHoweHuli, 8 KOmopbix 2pax0aHe 83au-
moolelicmeytom HA PasHbIX YCA08UAX, He oo-
nadas no omHoweHuto opye K 0pyay u 8 2a1a3ax
mpemoeux AUy, Mo0 Kpumepuu rnpednpuHUMame-
neli unu nompebumeneli. B maxkux cumyayusx
npumeHarOMca obuwjue nNpasuaa 2pamdaHCKo20
30KOHOOaMenbecmeaa, a UHMepecsbl MAKUX 2paH(-
0aH obecrieyusaromcs, U UX MPABOOMHOWEHUsA
oghopmastomcs, Ha ocHose obuux mpebosaHuli
2pax0aHcKo2o KodeKca. B nonHol mepe amo om-
Hocumcsa K opopmaeHuUto 002080PHbIX OMHoWe-
Huli MexOy epaxc0aHamu, Hanpumep, npu obme-
He umyuwecmeeHHbIMU 6102aMU UAU OKA3aHUEeM
Opy2 Opy2y No00epHKU Ha OCHOBE MEMAUYHOCM-
HbIX omHoweHUl, OCHOBAHHbIX HO haKMopPax He-
topuduyecKkoezo ceolicmaa. B makux omHoweHusx
ropuduyecKue cpedcmea 3auumel nNpUMeHsam-
CA He ¢ yesnbto obecnevyeHUs uHmepecos caaboli
CMOPOHbLI 8 NPABOOMHOWEHUAX, 0 UMEHHO 074
mozo, ymobesl obecrieyums ycaosus 0514 060CHO-
B8(GHHO20 08e0eHUA 8CeX YyYacMHUKO8 OAHHO20
npasoomHoweHus, mpebya noomeepicoeHuUs
HAAUYUA Yy Ka#B0020 U3 HUX cepbe3Hocmu Hame-
peHuli scmynume 8 3mo npasoomHouweHue.

B TeopeTMyeckMx MCTOYHMKaxX MO BOMPOCaAM
CPaBHUTENbLHOIO NpaBoBeAeHUA B chepe YacTHO-
ronpaBayKa3blBaeTCs, YTO «BO BCEX COBPEMEHHbIX
npaBonopsAKax UCXOAAT U3 TOTO, YTO HEKOTOPbIEe
BMAbl CAEN0K ByAyT NPU3HaHbI OPUANYECKM 3HA-
YMMbIMM, ECZIN OHM 3aK/OYEHDI B ONpeaeneHHoM
¢dopme. Mpasaa, TpeboBaHMe cobaogaTb onpe-
AeneHHyto Gopmy cTaso NOBCEMECTHO UCKIOYe-
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HMem M3 obuiero npmMHumMna ceoboaHol Gopmbi»
[3; c. 363]. Mpwn aTom ob603HaYeHHas opuanYe-
CKas 3HAYMMOCTb BMAWUTCA B TOM, YTO WCMOJIb-
3yl0TCA OnpefesieHHble «TpeboBaHua o dopme
[porosopoB] Kak ycioBue gns [Mx] BO3SMOXKHOroO
NPUHYAUTENbHOTO UCNoIHEHUAY [4; c. 914]. Pa3b-
ACHAETCSA, YTO «UX [TaKMx TpeboBaHMI] dyHKUUM
MOryT BK/AtOYaTb obecrneyeHuWe [oKa3aTesbCcTBa
N noaTBep:KAeHWEe CepbesHOCTM HaMepeHua»,
HO OroBapMBaEeTCA, YTO «MHOMME CUCTEMbI FpaX-
OAaHCKOro npaBa, OfHaKo, He cofep:aT obuiero
TpeboBaHUA cobnogeHns Gopmbl Kak ycnosue
NPUHYAUTENBHOTO UCNONHEHUA [A0roBopa), XoTs
nucbMeHHaa ¢opma uAM MHaa GOopPManbHOCTb
MOKeT TpeboBaTbCA ANA onpeaeneHHbIX BUAOB
KOHTPAKTOB. ... Takne TpeboBaHusA, KaK [oHK] 3a-
KpenneHbl, He MOTyT HEraTUBHO B/IMATb HA KOM-
Mepyeckne caenku. .. Koraa yctaHaBauBatoTca
TpeboBaHUA K dopme [caenku], Takon adpdekT
MOMKET OrpaHNYMBaTbL B CPEACTBAX A0OKa3blBaHWUS,
Kak [Hanpumep, UCKAOYaTb] CBUAETENbCKME NO-
Ka3aHWs, HO He BAMUATb Ha AeNCTBUTENbHOCTb A0-
rosopa» [4; c. 914].

PaccmaTpuBana BOMPOC O 3Ha4YeHUM cneuyu-
aNbHOro 3aKOHOAATE/IbHOIO PerynnMpoBaHUs BO-
NpPOCOB, OTHOCALLMXCA K dopme A0roBopa, TakUm
obpasom BblaenseTca, No KpalhHel mepe, ABa
BaKHbIX acnekTa:

- KaKue MMeHHo TpeboBaHUA, U Kakum obpa-
30M, 3aKOHOAATENLCTBO YCTAHAB/AMBAET OTHOCU-
TeNbHO GOopMbl AOrOBOPA, U

- KaKoBbI NPaBOBbIe NOCNEACTBUS Hecobatoae-
HUsA GopMbl AOroBOpa.

5. Obpawanck K BONpocy O TOM, Kakue Tpe-
6oBaHMA npeabaBnAlTCA K dopme [0rosopa,
B /IMTEpaType YyKa3biBaeTcs Ha MNOBCEMECTHOE
pa3BUTME «TEeHAEHUWUWN, CBUAETENbCTBYIOLEN O
cBoboae popm 3aKknoueHus caenok» [1; c. 376].
YKasbiBaeTcs, HaNnpumep, YTO «Ha OCHOBAHUMU §
125 [TY nnwb KOCBEHHO MOXHO CAeNaTb BbIBOA,
0 TOM, 4TO, KaK obliee npaBuio, LpuanNYecKkme
CAENKM He noanexar TpebosaHMaAM (opMbI»
[1; c. 363 - 364]. BmecTe ¢ Tem, . Konep B cBoe
Bpemn 6osiee onpeaeneHHO KOHCTaTMPOBas, YTo
«BCe, YTO KacaeTca GOpMbl U coaep’KaHuA [o-
roBOpoB NpenocrtaBneHo cBobogHOMYy ycmoTpe-
HUto cTopoH. CoBpeMEHHOE NPaBo HE COXPaHWUIO
HW popMbl, HM WabnoHa ana fOroBopos ...» [5; c.
148 — 149].

BbiweynomaHyTasa TeHAEHLMA HaLLNa OTPaXKe-
HWE U B COBPEMEHHbIX MOAENbHbIX aKTaX MeXay-
HapOAHOro YacTHOro Npa.a.

Tak, B cT. 1.2 (CBo60aa dopmbl) MpuHUMNOB
MEXAYHapoAHbIX KOMMEPYECKUX  O0roBOPOB

YHUAPYA (2004) (KoTopble XOTA M He ABAAOTCA
WUCTOYHWKOM MpaBa B TPAAULMOHHOM CMbIC/E, HO
nmen HeobXxoAMMYH aBTOPUTETHOCTb, «Cbirpanmu
M NPOAO0/IKAOT UrPaTh BaXKHYKO PoJib B MpoLec-
ce pedopMbl rpaxkAaHCKOro nNpasa B page CTpaH»
M «A0CTAaTOYHO 4acTo M3bMpalTCca CTOpOHaMM
[MerKayHapoaHbIX KOMMEpPYeCKMX [0roBopos]
B KayecTBe maTepuasibHOro npasa, perynmpyto-
LLLero Ux npaea M 0653aHHOCTM, BbITEKatOLWME U3
3aKN0YEHHbIX gorosopos») [6; c. IV — VII] 3a-
Kpennaetca, 4To 31 MpUHLMNbI «He yCTaHaBAK-
BalOT HUKaAKUX TpeboBaHUI O TOM, YTO AOroBop,
3anB/ieHMe uaun niboe MHoe AencTBUe A0MKHbI
ObITb COBEPLUEHbl UAX MOATBEPKAEHbI B KaKOM-
nmbo ocoboit dopme. Mx cylecTBoBaHNE MOKET
6bITb lOKa3aHO NO6bIM CNOCOHBOM, BKKOYAS CBU-
OeTeNbCKMe NoKasaHua». B KomMeHTapum K 3o
ctatbe 1.2 yKasblBaeTcA, YTO B HEl ycTaHaB/MBaA-
€TCsA NPWHLMM, B COOTBETCTBMM C KOTOPbIM «3a-
KNOUYEHME A0rOBOPA, Kak NpPaBuIo, He CBA3AHO C
KakMMK-1Mbo TpeboBaHUAMM K ero dopme», aToT
NPUHLMN UMEET MECTO BO MHOIMX, XOTA U He BO
BCeX, NpaBoBbIxX cuctemax [7; c. 10 — 11]. Cneayet
06paTUTb BHUMaAHME Ha TO, YTO 3TOT NPUHLMN B
paBHOM Mepe NMPUMEHMM K AOroBOpamM W OfHO-
CTOPOHHUM CAeNKam

AHanormyHo [lMpuHumnam YHUOPYA B cT. 6
(No form required) ObueeBponenckoro 3akoHa o
Kynne-npoaaxke (Common European Sales Law /
CESL) ycTaHaBAMBaETCs, YTO «EC/IM UHOE He yCTa-
HoBNeHo B ObLieeBponencKoM 3aKoHe O KynJe-
npogaake, ntobol forosop, 3asBAEHUE UAN NtO-
60e nHoe AencTBUE, KOTOPOE PEryanpyeTcsa UM,
He Hy)XZaeTca B TOM, YTOObl HbITb 3aKNHOYEHHbIM
/ ocywecTBaeHHbIM / NpegnpUHATLIM B KaKOW-TO
ocoboli popme UM MOATBEPKAATbCA KaKOM-TO
ocoboli dopmoii». B KOMMEHTApUKU K 3TON cTa-
Tbe YKa3blBAETCA, YTO €€ 3HaYEeHMe 3aK/toyaeTcs
B TOM, YTOObI YCTAHOBUTbL NPABM/IO, COITACHO KO-
TOpPOMY A5 NPaBOBbIX OTHOLLEHWUI He TpebyeTca
ocoban dpopma. YKasbIBaeTca, YTO 3TOT NPUHLMN
06 oTcyTcTBMM TpeboBaHUN K dopme NpUMeHs-
€TCA KaK AN 3aK/lo4eHUsa A0roBopoB, Tak U AN
noATBepPKAEHUA TaKux gorosopos [8; c. 103 —
104]. B gaHHOM cny4yae cnegyeT obpatUTb BHU-
MaHMe Ha TO, YTO 3TOT MPUHLMN TaKKe B PaBHOM
Mepe NPMMEHUM K LL0roBOPam U 04HOCTOPOHHUM
caenkam. MNpeawectseHHMKOM 3ToM T. 6 CESL Ha-
3biBaeTcA cT. 1.-1:106 DCFR.

YTO KacaeTcs TaKoro BaXKHOro A/s eBponemn-
CKOro YacTHOro Npasa AOKYMEHTa, Kak «Principles,
Definitions and Model Rules of European Private
Law. Draft of Common Frame of reference (DCFR)»,
coAgeprKalllero MoAenbHble NnpaBuaa eBponencko-
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ro yacTHoro npasa, To cT. 11.-1:106 (Popma) DCFR
BMNOJIHE ONpeAeNeHHO YCTaHaB/IMBaEeT, YTO «AnA
3aK/II04EHMA, COCTaBNEHMA UKW NOATBEPKAEHNA
[0roBopa UaM MHOTOo IOPUANYECKOTO aKTa He Tpe-
byeTcAa nucbmeHHas $opma, ecan B OTHOLIEHUM
$OopMbl He yCTaHOB/IEHbI UHble TpeboBaHMAY [3;
c. 119].

6. Takum 0bpasom, BbileyNOMAHYTbIMU MO-
OeNbHbIMM aKTaMK 3aKpensifaeTca B KayecTBe
obuwero npuHumna ceobona Bbibopa bopmbl Ao-
rosopa. M 06bACHAETCA TaKOM NOAX04 TEM, YTO «B
YC/IOBUAX CTPEMUTENIbHOIO YCKOPEHUA AEe10BOro
060poTa, KOorga mapTHepbl pacrnonaratoT orpa-
HWYEHHbIM BpeMeHeM ANA MPUHATUA peLleHun,
6b110 6bl HEpasymMHO MNOAYMHATL ero Tpebosa-
HUAM NUCbMEHHOM GOopMbI 1 B TO XKe Bpemsa npe-
NATCTBOBaTb OCYLLECTBAEHUIO YCTHbIX [O0roBO-
peHHocTen B cyaebHom nopaake» [1; c. 369]. 31o
06BbACHEHWE BO MHOTUX CYYaAX NPUMEHUTENbHO
K KOMMeEpPYECKMM caenlkaM npeactasnseTca obo-
CHOBaHHbIM.

B TO e Bpemsa, B MTepaType TaKKe oTMeva-
eTca To 06CTOATENbCTBO, YTO B NOC/iefHUe Aeca-
TMNETUA HabAdaeTca U «CTPEMIeHUEe YCUNUTb
ponb dopmanbHbix TpebosaHuii» [1; c. 377]. B
CBA3M C 3TUM B KOMMeHTapuax MNpuHumnos YHU-
[PVYA yKasblBaeTca, 4To «npuHUun ceoboapbl dop-
Mbl JOFOBOPA, MOXKET, KOHEYHO, ObITb NPEOA0/NEH
NPUMeEHUMbIM NpaBom» [7; c. 10— 11]. Takke n B
KommeHTapuu K cT. 30 CESL nogvepkmsaeTca, 4to
TpeboBaHMe O cneuuanbHoi dopme Aorosopa
MOXeT UMeTb OfHO3HaYHOe BbipaXKeHWe B HOp-
Me 3aKOHAa M YCTaHaB/MBAETCA B WCKAOYUTENb-
HbIX C/y4asx, ocobeHHO Korga HecobnwoaeHue
COOTBETCTBYOLMX GOPManbHbIX TPEOOBaHMI MO-
YKET BJleYb HEeLLeMCTBUTENBHOCTb KOHTPAKTA. [8; C.
181 — 183]. AHanorM4Hoe 3Ha4YeHMe UMEET N Oro-
BOPKa O BO3MOKHOCTU YCTAHOBNEHUA OTAENbHbIX
TpeboBaHuUli K GoOpMe A0roBOpa, CoAepKalanca
B cT. [1.-1:106 DCFR.

Mpw 3TOM, AymaeTca, 4TO NpeosoeHNe 3TOro
npuHumMna ceoboabl B Bbibope popmbl A0OroBo-
pa B HaUMOHa/NbHbIX 3aKOHax obycnosBanBaeT-
CA TeM, HaCKO/MIbKO 3aKoHOAaTeNb npuaaeTt no-
cneacTenam HecobatogeHuna dopmbl JOrosopa
MaTepuanbHO-NPaBOBOM XapaKTep, TO eCTb Ha-
CKO/IbKO HecobtoaeHme GopMbl BieYeT 3a cobol
HefeNCTBUTENbHOCTb A0roBOpPa B CU/Y 3aKOHa.
Kak y»ke roBopunocb, cogeprkaHne cOOTBETCTBY-
OLMX 3aKOHOAATeNbHbIX TPeboBaHUI AUKTYeT-
cA Tem 0b6CTOATENIbCTBOM, HACKO/IbKO B AaHHOM
IOPUCAMKLMM 33 YCTAaHOB/IEHMEM COOTBETCTBYHO-
wmx dopmanbHbiX TpeboBaHWUI MpU3HAETCs 3a-
WMTHasA GYHKLMA, HANpPaBAeHHan Ha cobatoaeHme

MHTEPECOB Y4aCTHMKOB 060pOTa, U/UAN HACKONb-
KO }KECTKO HaLMOHa/IbHbII 3aKOH npegnosaraer
obecneumBaTb HEYKOCHUTENbHOE cobaogeHue
3aKOHOZATe/IbHbIX YCTAHOBAEHUI (AayKe ecan 3To
He 6yaeT cnocobcTBOBaTb CTAabUALHOCTU U 3b-
deKTUBHON MObUNbHOCTM AenoBoro ob6oporTa).

B cBOIO o4epeab, faXKe ecnv HauMoHaNbHbIN
3aKOH npu3HaeT 3a cobaogeHnem dopmanb-
HbIX TpeboBaHWI K AOroBOPam UCKAKYUTENb-
HO WAW NpPeuMyLLEeCTBEHHO npolueccyanbHoe
b0 MHOE PUAUKO-TEXHUYECKOE 3HAYeHue,
CTeneHb MCNoNb30BaHUA CybbeKTamu AenoBo-
ro obopoTa Takoi cBob60oAbl 3aBUCUT OT 06LLErO
YPOBHA NPAaBOBOMN KynbTypbl B AaHHOM 0buie-
cTBe, cyaebHolM NpaKTUKM 1 obuwepacnpocTpa-
HEeHHOM MNO3MLUMM CYA0B MO AaHHbIM BOMNPOCAM,
aTaKKe OT YPOBHA TEXHUKO-MHGOPMALMOHHOTO
Pa3BUTMA, U CIOKMUBLIUXCA B @HHOM IOPUCAUK-
UMM obblvaes aenosoro obopoTa. B yacTHoCTH,
caMu cybbeKTbl Takoro obopoTa 6yayT CKOH-
HbIMM MCMONb30BaATb TakMe GopMbl U CpeaCcTBa
YCTQHOBNEHUA [O0TOBOPHbLIX OTHOLWEHMUI, KO-
TOpble NO3BOIAT UM IKOHOMMUTbL AparoueHHoe
BPEMA U YCUANA, CHUXKATb 06beMbl TPAH3aAKLMK-
OHHbIX U34EPKEK, TONbKO MPU YCNOBUMU UX yBE-
PEHHOCTM B TOM, YTO 3TO HE MOBbLICUT ANA HUX
BEPOATHOCTM CMNOPOB CO CBOMMM KOHTpareHTa-
MW NO A0rOBOPaM, He YBE/NIMYUT PUCKa NOTepb
B pe3y/nbTaTe HapylleHMAa WX KOHTpareHTamwu
COOTBETCTBYIOWMX [OTOBOPHbLIX YCNOBWI, He
CHM3MUT BO3MOXHOCTEN U HE OTPaHUYNUT cpes-
CTBa [,0Ka3aTeNbCTB 40roBOPa M ero NpuHyau-
TEeNbHOTO UCTMONHEHMUS.

loBopsA 06 aTom, 0c060 06paljaem BHUMaHUE
Ha TO, YTO NpU NpU3HaHUK 3a GOPMOIi forosopa
AOKa3aTe/IbCTBEHHOrO 3Ha4yeHUA U NpepocTaB-
NneHumn cybbekTam obopoTa cBo6oabl B Bbibope
dopmbl, Bocnonb3oBaTbCA TaKoW cB060A011 OHM
CMOrYT, TOJIbKO ecaun 6yayT yBepeHbl B TOM, UTO
CYyAbl MPUMYT COOTBETCTBYIOLLME AOKA3aTENb-
CTBa A0roBopa AnA Toro, 4tobbl cyaebHbiM pe-
WeHMeM cAenatb BO3MOMKHbIM NPUHYAUTENb-
HOe UCNO/IHEeHUe 4,0roBopa.

Mpy 3TOM Mbl TOBOPMM O BO3MOXKHOCTAX MC-
No/b30BaHMA TakMX GOPM LOroBopa, Kak ycTHas,
NMCbMEHHasA, MPUpPaBHEHHasa K YCTHOM ¢dopma
[0roBopa, NpuMpaBHeHHan K NMCbMeHHOM dpopma
[0roBopa, HoTapuasbHOe yA0CTOBEPEHUE MUCH-
MEHHOro [0roBopa, a TaKKe MHble JoKasaTeslb-
CTBa [OroBopa, NPU3HaHHbIE HALMOHANbHbIM 3a-
KOHOM. B 3aBMCMMOCTM OT TOTO, KaK 3aKoHOAaTe b
NOHMMAET OYHKUMKM YCTAHOBJEHHbIX 3aKOHOM
dopmanbHbIx TpeboBaHWIA, U YeM OH PYKOBOA-
cTByeTcA B 60/bLIEN CTeneHn npu 3akpenieHnm
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COOTBETCTBYIOLLMX MMNEPaTUBHbIX HOpM (coaeit-
CTBMEM 3KOHOMMYECKOMY Pa3BUTUIO N 3 deKTUB-
HOCTWU [e/10BbIX OTHOLWEHWA NBO CTpeMAeHNEM
B 3HAUMTE/NIbHOWN CTeneHW peryanposatb 060poT,
B TOM 4MC/e 33 CYeT He Bcerga 060CHOBAaHHOIO
orpaHuyeHusa cBoboabl NPaBOMEPHbIX AENCTBUM
ero cybbeKkToB), B HaLMOHA/NIbHOM 3aKOHE MOXK-
HO OBHApPYXMUTb OONblUee MAN MEeHbLUee YMUCIo
cnyyaeBs, Korga TpebyeTca KBaanpuuMpoBaHHas
dopma porosopa (npoctasa NUCbMEHHAA UK YA0-
CTOBEpEeHHas HOTapPWyCOM) Mo, Yrpo3oin Heaein-
CTBUTENBHOCTM [0rOBOpPa NpU HecobatoaeHUm
Takoro TpeboBaHusA.

7. OnbIT pa3BuTbIX NPaBOMOPALKOB, OAHAKO
CBUAETENbCTBYET O TOM, YTO 3aKpenieHue Tpebo-
BaHMA O HeobBXOAMMOCTM KBannPpUUUPOBAHHOMN
dopmbl goroBopa fABNAETCA He MPOCTO MCKAMO-
yeHMem m3 obuiero npaesuna o ceoboae Bbibopa
dopMmbl JOroBopa, HO TaKKe N He OYeHb pacnpo-
CTPaHEHHbIM UCKAtoYeHWeM. U B ntobom cnydae,
HecobntoaeHe nNpeanncaHHo 3akoHOM GopPMbI
B OONbLUMHCTBE CAYy4aeB He O3HAYAET HUYTOMNK-
HOCTM WMAW BO3MOXKHOCTU MPU3HAHUA [0roBopa
HefencTBUTEeNbHbIM. Hanpumep, OTHOCUTENIbHO
repmaHckoro npasa M. Konep noauepkusan, uto
«CNy4Yan, Korga TpebyeTcAa NUCbMEHHOE UK Aae
HOTapuanbHOEe M3roToBAEHUE, 0O6PaA3yOT peaKue
NCKNtOYEHUA. ... [TucbmeHHaa dopma npeanucol-
BaeTCA B NMPOMbILIEHHOM Mpase, ..., NpaBaa, He
nof, yrpo3oi ero HegencTBUTENbHOCTU, HO 3aTo
nof, yrpo3oi geHexHbIX WTpadoB 1 Apyrux Bpes-
HbIX NoceacTBnin (§79 ToproBoro ynoxeHus)» [5;
c. 148 - 149].

B kommeHTapum K lMpuHumnnam YHUOPYA no
STOMy BOMPOCYy OTMeYaeTcs, 4YTO «HEeKoTopble
NnpaBOBble CUCTEMbI pPaccmaTpusaloT dopmanb-
Hble TpeboBaHWA Kak BOMNPOC, OTHOCALLMIWCA K
cyuiectsy [To ecTb, Korga HecobnoaeHWe npes-
NMcbiBaemol 3akoHOM GOpMbl JOroBopa BAeyeT
3a coboi ero HefEeMCTBUTENBHOCTb], B TO BPEMS
Kak Apyrve npuaarT MM [Takum TpeboBaHUsaM]
JIMWb [0Ka3aTeNbCTBEHHOE 3HaYeHue [ana uenu
NPUHYAUTENBbHOIO UCNOAHEHMA gorosopal» [7; c.
10-11].

Mpwn 3TOM, OAHAKO, TaKoe Moc/ieacTBME, Kak
HeaeWCTBUTE/IbHOCTb AOroBOpa B CBA3W C Heco-
6ntofeHMem nNpeanucaHHOM ANA Hero 3aKoHOM
bopMbl, AOMKHO ObITb MPAMO NPesyCMOTPEHO
3aKOHOM. B yacTHoCTH, 3TO 06OCHOBAHHO PEKO-
MeHAyeTCcA B BbllLUeyKa3aHHOM KOMMEHTapuu CT.
6 CESL, rae ykasblBaeTca, YTo NpuHUMN 06 oTcyT-
CTBUM TpeboBaHU K GOPME UCKNOYAET Paccmo-
TPeHWe AOroBOPOB HeAeNCTBUTENbHbIMU TONIbKO
MO TOMY OCHOBaHMIO, YTO He 6blin cobntoaeHbl

bopMmanbHble TpeboBaHMA, EC/IU TONIbKO 3aKOHOM
NPAMO He NpeayCcMATPUBAETCA, YTO TaKoe Hapy-
LEHNE MOMKET NPUBECTU K HeAEeNCTBUTENIbHOCTU
Aorosopa.

MpPaKTUYECKM BO BCEX HPUCAMKLMAX Cylle-
CTBYIOT MONIOXKEHMUA, KOoraa HecobawogeHue Tpe-
b6yemoit 3akoHOM ¢opmbl JOroBopa BeYeT 3a
coboi HepencTBUTENbHOCTL AoroBopa. Kak npa-
BMI0, TAKOE Ke/faHWe 3aKoHoAaTens 3acTaBUTb
y4YaCTHMKOB 060poTa cobNtoAaTh YCTaHOBAEHHbIE
TpeboBaHMA 3aKoHa AByMA dakTopamu (aaxe B
ywepb ero MobuAbHOCTU M rapaHTUM COXpaHe-
HUS MMYLLECTBEHHOrO NpaBa) obycnosavBaeTca
naeein ocobol 3aWmUTbl HEKOTOPbIX KaTeropui
CYyObEKTOB B HEKOTOPbIX KU3HEHHbIX CUTYALMUAX.

Mpn TOM, 4TO OTMeYaeTcA «pasBuMTUE nNO-
BCEMECTHO TEHAEHLMMU, CBUAETENbCTBYHOLWEN O
cBoboae dopm 3aKntoueHusa caenok». OpHako,
TaK¥Ke NogYepKMUBAETCA, YTO «B NocneaHue agecs-
TUAETUA MOXKHO HabAtoAaTb CTPEMIEHUE YCUAUTD
ponb popmanbHbix TpeboBaHUi. COBPEMEHHbIN
3aKoHOZaTeNb BUAMT B HWUX CPEACTBO 3alUUTbI
npas noTpebuTensa u nostomy TpebyeT 3aK/to-
YyaTb NMUCbMEHHbIe AOroBOpPbl O NPeAOCTaBAEHUMU
rpaskgaHam KpeamuTos, O Hame XKU/bIX NomeLle-
HWIM, O TYPUCTUYECKUX Noe3aKax, 06 obyyeHUn ¢
LeNbto NOoYyYeHMA BbiCLIEro 06PA30BaAHUSA U T.A4....
Ho, KOHeyHO, B AaHHOM C/y4yae cobntoaeHue
bOpPMbl He CAYKUT YCNOBUEM LENCTBUTENbHO-
CTM pgorosopa. Llenb 3akoHopaTeNn 3akatoyaeTca
B TOM, YTOObI HY)KAQIOWMIACA B 3alLMUTe NapTHeP
no AOroBopy A0 UM B MOMEHT €ro 3aK/t04eHNs
B MMCbMeEHHOW Gpopme NoayYna Kak MOXKHO 60/1b-
we HeobxogmMmol emy MHPopmaumm» (M B Kasax-
cTaHckom K npaBo nNoTpebuTens Ha «NOJHYH U
[0CTOBEPHYIO MHbOPMaLMIo 0 ToBapax (paboTax,
ycnyrax)» crneumanbHO 3aKkpenseHo B n. 6 cT. 10).

B uenom e, cornacue BbI3bIBAET NO3ULMA O
LuenecoobpasHoOCTM BCerga PYKOBOACTBOBATHCA
pa3yMHbIM MOAXOAOM K YCTaHOBAEHUIO FPaHUL,
TaKUX MaTepuanbHO-NPaBoBbIX TpeboBaHul (B
OOMNONHEHME K UX OYEBUAHON HEOBXOAMMOCTM)
[1; c. 376 - 377]: npepocTaBneHne y4aCTHUKam
3aK/1l04AEMOro [0roBopa BO3MOMHOCTU CBO-
6opHoro Bbi6opa popmbl ANA UX NPABOOTHOLLE-
HUA NOA UX OTBETCTBEHHOCTb MpeacTaBAAeTCA
Hamnbonee LenecoobpasHbIM M NepcrneKTUBHbIM
noAxXo40M ANA ONOPbl Ha HEro B YCTaHOBAEHUM
NpaBoOBbIX HOPM U NPU pa3peLleHnn CNopoB cy-
BaMu M apbutpaxkem, eciv Ha ypoBHe NPaBOBOW
NONIMTUKU MNPU3HAETCA 3HAYMMOCTb BbICOKOIA
MO6UNIbHOCTU U AOCTAaTOYHOM TBEpAOCTU 060-
poTa ¢ yyactmem A06pPOCOBECTHbIX U PA3yMHbIX
Cy6bEeKTOB KOMMEPUECKOWN AeATeNbHOCTM.
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8. MomMnmOo 03a604YEHHOCTH 3aLLUTOM NpaB no-
TpebuTtenem, ycTaHOBNEHME HEAENCTBUTENbHOCTU
COENKM B CNyvae HecobnoaeHUA npeaycMoTpeH-
HOW AnAa Hee dopmbl 0OYCNOBAMBAETCA TaKXKe
CTpemMneHMeM 3aKoHoAaATens co3gaTb YCA0BUSA
HeobXoAMMOCTM MOATBEPKAEHUA CEPbE3HOCTU
HaMepeHWU 3aKAUYUTb AOrOBOpP, HE AOMNYCTUTb
NEerkoBECHOCTM He TO/MbKO MpU MPUHATUM peLle-
HWA O BCTYNJIEHUWN B CAENKY, HO U NPU onpeaene-
HUKM ee ycnoBuit. «O4eHb YacTo HOPMbI, Tpebyto-
wme cobntoaeHma Gopmbl, BbIMOAHAOT GYHKLMIO
NOATBEPKAEHUSA CEPbe3HOCTU HAMEpPeHUM, TO
€CTb 3alLMLLAOT HEOMbITHbIX JIOAEN OT NPUHATUSA
nocnewHbIx pewweHnii» [1; c. 365].

3TUMM HOPMAMM 3aALLMULLAIOTCA MHTEpPEchl, B
nepByl0 ovyepenb, HEUCKYLUEHHbIX YYaCTHMKOB
rpaykgaHcKkoro obopoTa, a TaKkxKe Nbbix auL,
CKNOHHbIX K HEoBAyMaHHbIM AENCTBUAM, B pe-
3y/IbTaTe KOTOPbIX OHM MOTYT MOHECTU cepbe3Hble
yObITKM, BAEKYLLME 33 CODBOI CyLLLeCTBEHHOE YXYA-
WEeHME UX MMYLLLECTBEHHOTO MONOXKEHUA: KaK OT-
MeyaeTca B UCC/Ief0BAHMAX NO AaHHOMY BOMpPO-
CYy, «COBEPLUIEHHO OYEeBUAHO, YTO BO3MOKHOCTb
NErKOMbIC/IEHHbIX, HEO0bA4yMaHHbIX M CMOHTaH-
HbIX MOCTYNKOB obellLatoLero AoKHa ObITb MaK-
CMMaNbHO orpaHunyeHa» [1; c. 365, 376]. B cBasu ¢
3TUM 3PPEKTMBHOCTb B OCTUNKEHMM STON 33434
[OCTUraeTca YCTaHOBNEHUEM, B YAaCTHOCTU, HOTa-
PUaNbHOTO YAOCTOBEPEHMUA CAENKU U HELENCTBU-
TENbHOCTM COOTBETCTBYIOLLEN CAENKM NPU Heco-
61104eHNN YCTAHOBNEHHOW ANA Hee GOPMblI.

TakoW nogxofn xapaKTepeH, Hanpumep, AAs
3aKOHOZATENbCTBA, OTHOCMMOIO K HEMEeLKOM
NpaBoOBOWM cembe, rae GYHKUUM NOATBEPKAEHMA
CEPbE3HOCTU HAaMepPEeHWUs NPUAAETCA CTONb BaXK-
HOe 3HayeHue, YTo «HeaocTaTkM dopmbl Bceraa
BEAYT K HEAENUCTBUTENIbHOCTU CAENKM, AAXKe eCnu
B OTAE/bHbIX C/Ay4yasx HeoMnpoBep:KMMO byaeT
[OKa3aHa AeNCTBUTENbHOCTb AaHHOMo obellaHus
AWM B3aMMHOE Cornacue napTHEPOB 3aK/OUUTb
norosop». KOHEYHO e, U B HEMELKOM npaBe
TpeboBaHMA GOpPMbl BbINOAHAOT GYHKUUIO [0-
KasaTe/sbCTBa AOroBOpa, HO 3Ta GYHKLUMA BbINOS-
HAET «BCMOMOraTe/IbHY0 PO/ib» MO OTHOLUEHWMIO K
BbILLEYNOMSHYTOM 3aWMTHOM yHKUMK [1; c. 369
—-370].

[KommeHmupysa ocHosHbie udeu [epMaHCKo20
2parcdaHcKozo ynoxcerHus (ITY), U. Konep npusen
npumep, U3 Komopoz2o co eceli 04e8UOHOCMbIO
cnedyem ez2o ybewdeHHOCMb 8 yenecoobpas-
Hocmu npudaHuUa nepsocmerneHHo20 3HAYeHus
3awumHoli @pyHKyuU ¢opmasnbHeix mpeboesa-
Huli K HEeKomopbIM Kamezopuam 2ParOaHCKO-
npasosbix c0esnoK makum obpazom, 4mobbi ux

HecobsodeHuUe Heu3bexHO 8/1eK10 UX HUYMOH(-
Hocme. Tak, Ha npumepe 002080pa OapeHUs OH
8bICKa3bligaemcs 30 Mo, Ymobbl 8bICOKOUEHHbIL
oap ohopMAAACa NUCbMEHHO 80 U3bexcaHue Heo-
60yMaHHO20 waaa, Komopbll Moxcem npusecmu
K cywecmeeHHOMY U3MeHEeHUK yposHsA bs1az20oco-
cmosAHuA dapumens.

B yacmHocmu, Konep ommeyaem, ymo [TY
«pasau4aem AUWb HAAu4Hele OapeHus u dap-
cmeeHHble 06ew,aHuUs, HO He KpyrHble U MesKue
dapeHus. [ns HanAuYyHo20 dapeHus He mpebyem-
cA HuKakol ¢hopmsi, xomsa 6bl npeomemom e2o
b6l 04YeHb KpyrHas cymma;, Haobopom, Oap-
cmeeHHoe obewaHue 004 HO bbimb 0bse4eHo 8
¢opmy cydebHo20 UAU HOMAPUGALHO20 AKMa, U
amo daxce mom cay4yae, Ko2oa rnpedmemom oape-
HUSA CAYy#Um Heuymo o4eHb maseHbKoe». OOHAKo
OH yKa3blgaem Ha Mo, Ymo «rnepedoa4ya moxiem
b6bimb cosepweHa oo 8aUAHUEM MUHYMHO20
nobyx»odeHus, Komopoe cogepwieHHO NpPomueo-
pedyum obbIYHOMY OyUIe8HOMY CKAady YesnoeeKa.
... Moamomy s npednoyumaro Npasusno NaHOeKm-
Ho20 npasa, ymo, no KpaliHeli mepe, dapeHus
04YeHb 8bICOKUX CYMM 80 8CAKOM Cr1y4ae O0HCHbI
66Imb cOenaHbl hopManbHO, U He OyMaro, Ymo-
6bl Hawe npasosoe cocMosHuUe MHO20 8b1U2PAs10
0m H0B8088e0eHUS 2pPaHOAHCKO20 yaomeHuUs (§
518)» [c. 201 — 202].]

A BOT «B pOMaHCKOM NpaBoBOl cembe Tpebo-
BaHWe GpOPMbl B OCHOBHOM BbINOHAET QYHKLMIO
[JOKasaTenbcTBa (ecnn npeanvcaHuve B OTHOLe-
HUM GOPMbl He BbIMOAHAIOTCA, TO, KaK NPaBuo,
3TO He BeAEeT K HeAeNCTBUTENIbHOCTU CAENKM, a
VWb 3aTpyAHAeT [AO0Ka3aTeNbCTBO ee AeMncTBu-
TENbHOCTM, MOCKO/MbKY CBUAETE/IbCKME MOKa3a-
HWS, HeXenaTe/bHble C TOYKM 3PEHMA NPABOBOMA
NMONUTUKKU, YYUTbIBAA MX OOLLEM3BECTHYIO He-
HaZleKHOCTb, WMCKAOYaloTCA)». B cBA3M C 3TUM
«Tpa*kAaHCKME KOAEKCbl POMAHCKOM MNpaBoBOWA
cembu cnegyoT ¢paHuysckomy K u genatot
NPUHUMNNANBHOE PasIMuMe MeXAy CAydYasmu,
Korga BbIMOJSIHEHWE oOnpeaesieHHbIX ¢opmanb-
HOCTel ABNAETCA NpenBapuTENbHbIM YC/IOBUEM
OEeNCTBUTENbHOCTU MPaBOBOW CAENKM, U BCEMM
OCTa/IbHbIMW C/lyYasmMK, Koraa npu Hecobntoge-
HUX npeanncaHHon ¢opmbl NPaBOBas cAeska
XOTA W ABNSETCA AeWUCTBUTENIbHOW, HO [AOKasaTb
3TO B CyAe HEBO3MOKHO, @ €C/IN U BO3SMOXHO, TO
CPeAcTBa A5 3TOro KpaiHe orpaHuyeHbi» [1; c.
366 — 369].

B uenom aHanormyHbIM 06HApPYKMBaETCA NOA-
X0Z4, NPUHATBIN BtopUcaAnKLmMAxobLieronpasa. OT-
MEUAEeTCA, YTO «COMNACHO aHI0-aMepPUKaHCKOMY
npasy cnyd4au cobntogeHus ¢Gopmbl Kak npea-
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BApPUTE/NIbHOTO YC/NOBUA AEWCTBUTENIbHOCTM A0-
roBopa KpailHe peaku (HO npeaycmaTpuBaeTtcs
obAsaTenbHO cneumnanbHaa NMCbmMeHHas dopma
015 OOHOCTOPOHHMX caenok (deeds). «OBbIYHbIM
cneacTeMem HecobnoaeHUs npeanucbiBaemMblixX
3aKOHOM TpeboBaHUi K bopme cAeNKN SABNAETCS
He ee HeaenCTBUTENbHOCTb, @ HEBO3MOMKHOCTb
00buBaThCa ee UcnonHeHua B cygebHom nopsaa-
Ke, TO ecTb NoA06HasA CAENKA HE MOXKET CNYKUTb
ocHoBaHMem ansa ucka (unenforceable)». Obuwen
TEHAEHUMEN ABNAETCA HepeaKo noadepuBae-
MOE CyZaMM ¥KeNaHne y4acTHMKOB AenoBoro obo-
poTa MWHMMM3IMPOBATbL C/y4au MaTepuanbHo-
NpaBoOBbIX NOCNEACTBUIN HecobnogeHUs bopmbl
KoMMepyeckol caenku. O4eBMAHO, YTO B 3TOM
CNy4yae peyb MAET O TOM, YTO HECMOTPS Ha 3a-
KOHOAaTe/IbHblE€ YCTAaHOB/IEHUA OTHOCUTE/IbHO
dopm caenku, B cyaebHoM NpakTUKe MOXKET no-
JlY4NTb pacnpoCTpPaHEHME MOAXOL, OCHOBAHHbIM
Ha MPUHATUN UHbIX AOKA3aTe/NbCTB BO3HWKHOBE-
HWS 4OroBopa U B paae C/NyYaeB B YMEHbLUEHUU
NpaBoBOM 3HAYMMOCTU WMMEHHO MUCbMEHHOM
dopmbl goroBopa Kak AOKYMeHTa, nognucbiBae-
MOro [O0roBapuBalOLMMMUC CTOPOHAMK (Kak,
Hanpumep, Koraa B CLLUA guckyTMpyeTca Heobxo-
OVUMOCTb B COXpPaHeHUM TpeboBaHMA 3aKio4aTb
OO0roBOpPbl KyNaU-Npoaaknm B NUCbMeHHOU ¢op-
me [1; c. 373]).

9. NMoHATME A0roBopa, He NoaaeXKalero npu-
HyguTenbHOMy ucnosHeHuto, (unenforceable
agreement) umeeT ocoboe 3HaYeHNE B KOHTEKCTE
paccMmaTpMBaemMoro Bonpoca O [0Ka3aTeNbCTBax
CAENKW. 3aKOH NPU3HaeT AeNCTBUTENbHOCTb Ta-
KMX JOroBOpPOB, HO HE MO3BO/AET UCNO/Ib30BaThb
npaBoBble CPeAcTBa ANA WX NPUHYAUTENIbHOMO
NCNOMIHEHUA. ITOT TEPMUH ABAAETCA NOHATUEM
cucTembl obuiero npasa. Cam TeEpMUH «40roBOP,
He noanexawui NPUHYAUTENBHOMY WCMNOJHE-
Huto, (unenforceable contract)» onpeaensercs
KaK «J0roBop, KOTOPbIN ABNAETCA AeNCTBUTENb-
HbIM W1, MO3TOMY, COCTaBAAOLMM OCHOBaHWE AN
BO3HMKHOBEHMA MPABOOTHOLLIEHUA MEXAY ero
CTOPOHaMM, HO KOTOPbIM MO KaKMM-TO NPUYMHAM
He MOXKeT BbITb FOPUANYECKM UCMONHEH B NPUHY-
OUTEeNbHOM NopsaKe O4HON U3 CTOPOH (a MHoraa
TaK»Ke 1 gpyron ctopoHoi)» [9; c. 85]. C yueTom
3TOro B MCTOYHWMKAX YKa3blBaeTCA Ha TO, YTO B
CTpaHax BAUSAHUSA aHIIMMCKOro npasa npeaycma-
TPUBAETCs, YTO onpeaeneHHble BUAbl 40roBOPOB
He MoryT 6biTb WUCMOMIHEHbI B NPUHYAUTENIbHOM
nopsZike, ec/IM OHM He MOATBEpPXKAEHbI noanunca-
HMEeM NUCbMEHHOro AoKymeHTa [4; c. 914 — 915].

MpeactaBnAeTcas BaXXHbIM MNOHMMATb, 4TO
B cdhepe KommepuecKoro obopora Haubonee

COBPEMEHHbIM OTHOLIEHUEM K 3HAYEHUIO CO-
OTBETCTBYIOLLEr0 MPaBOBOr0 pPeryanposBaHUnA
ABNAETCA TO, YUTO B YCTAHOBJ/IEHUU TpeboBaHMIA
K dopme oTpaxkaerca PYHKLMOHaNbHbIN nog-
X04, B COOTBETCTBMM C KOTOpPbIM cObntogeHHan
dopma poKasbiBaeT BO3HUKHOBEHME MNpPaBoO-
OTHOLWIEHUA «AaXKe MPU OTCYTCTBUM Y CTOPOH
HEYECTHbIX HamepeHui»: «cam ¢GaKT Toro, yto
B YNOMAHYTbIX MPeAnMCcaHuAaX MepBoHava bHO
yBUAENM GYHKUMIO MOATBEPKAEHUA AOKa3aTelb-
CTBa, CBMAETENbCTBYET O NPOLLeCCyanbHON, a He
MaTepManbHO-NPaBoOBOM MNPUPOAE CaHKLMIK 3a
HapyweHue TpeboBaHMI K ¢opme, Bbiparkato-
LMXCA B MPU3HAHUN COENKN HEAENCTBUTENBHOMY
[1; c. 364 —365]. 9710 npeacTaBnaeTca 060CHOBaAH-
HbIM pelleHMem, HanpaseHHbIM Ha NOAAEPHKKY
aenosoro o6opoTa. Mpn 3TOM, MOCKONbKY CylLie-
CTBOBaHWE [0roBopa OO0/MKHO MOATBEpPKAAThbCA
KaKUMWU-TO OBBEKTUBHO CYLLECTBYHOLWMMKU [0-
Ka3aTeNbCTBamMM, TO TaKUM [0Ka3aTe/NbCTBOM, B
nepeyto oyepesb, ABAAeTCA 0dOpPMIEHUE [OrO-
BOPA MUCbMEHHbIM JOKYMEHTOM.

3akpensieHue B 3aKoHoAaTenbcTBe Tpebo-
BaHUI, KOTOPbIM A0/XKHA COOTBETCTBOBATb
nucbmeHHaa ¢opma gorosopa, ABAAETCA Xa-
paKkTepHbim AnA noboro npasonopagka. Npu
3TOM YpOBeHb Pa3BUTUA COBPEMEHHOro 06-
LecTBa NO3BONAET BbITU 332 PAMKMN TPaAULLU-
OHHOrO MNOHMMaHUA NMCbMEHHOWU GOopPMbl Kak
M3N10}KEHUA TEeKCTA PYKOMUCHbIMU UM neyart-
HbIMM 3HaKaMM Ha Bymare (a Tak}Ke gepeBaH-
HbIX AOLLEYKAX, IUCTAX NeprameHTa (KycouKkax
06paboTaHHON KOXWK), mMeTanna Uaun naacTu-
Ka, Ha KAMEeHHbIX NAUTaxX Uau ctekne, Nnbo Ha
NO6bIX UHBIX MaTepuanbHbIX HOCUTENAX, NOo-
3BONAIOLWMX HAHOCUTb HA HUX COXpaHAIOLLME
BUAUMOCTb WAN 0OCA3aeMoCTb (Hanpumep,
npM MUCNONb30BaHUM TaKTUNbHOro wWpUdTa
Bpaiina gna He3pAuuxX U cnabosuaawmx) sHa-
Ku). B HacToAwee Bpema HocuTenamm uHdop-
Mauum, UMeloLWei lopuamnyeckoe 3HayeHue (B
TOM uucae, ANA NPU3HAHUA [OTOBOPOB), TakK-
’Ke NPU3HaHbl CPeACTBA 3/1IeKTPOHHOW KOMMY-
HUKauMK, No3BosAloOWMe NOATBEPXKAATb BO-
neusbasneHue u / nam peiictena cy6bekTos
NPaBOOTHOLIEHMA.

OfHaKo, KakKum B6bl HW BblN HOCUTENb TaKoW
IOPUANYECKM 3HAYMMOW UHPOopPMaLMK (Tpaau-
LMOHHO OyMaKHbIM, WHbIM MaTepuanbHbIM
MW 3N1EKTPOHHbLIM) Ba*KHbIM KpUTEpUEM CO-
611040eHNA NUCbMEHHOW GOopMbl LOKYMEHTa
CYMTAETCA NPOCTaB/eHME Ha Hell noanucK uc-
NoSIHMBLIErO ero Anua (Hanpumep, CTOPOHbI
gorosopa). bes Hagseawero nognucaHua
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AOKYMEHTa nucbMeHHasa ¢opma He MmoxKet
npu3HaBaTbCA CO61I0AEHHOMN.

Tak, Hanpumep, TpeboBaHMA K NMUCbMEHHOM
dopme oTpaxkeHbl B cT. 1-1:106 («MucbmeHHasn
dopma» n aHanormyHble TpebosaHus) DCFR. B
COOTBETCTBUM C HUMM Takasa popma npegnonara-
eT U3noXKeHne «B GopMe TeKCTa, COCTOALLEro U3
O6yKB andaBUTa UM UHBIX NMOHATHBIX 3HAKOB, KO-
Topble pa3bopumBo n3obparkeHbl Ha bymare Uau
MHOM MaTepuasbHOM HocuTene». Takoe M3noxe-
HWe TeKcTa A0MKHO ObITb CAEMAHO NPU NOMOLLU
CpencTs, NO3BONAKOLWMX NPOYUTATb, 3anncaTb U
BOCNPOM3BECTU HA MaTepUasibHOM HocuTene co-
AeprKalytoca B TekcTe Hbopmaumto. Mpu sTom
N3NOKEHNEe TeKCcTa A/1A cobnogeHna nUcbMeH-
HOW GOpPMbI AOMKHO ObITb CAENAHO U COXPAHEHO
Ha MHOM Kpome Bymaru matepuasbHOM HocuTe-
e Takum obpasom, 4Tobbl M3N0XKeHHaA nHdop-
maums «bblia AOCTYyMHA AN 03HAKOMJIEHMA B
byaywem B TeyeHMe [OCTAaTOYHOro, Mcxoda M3
Ha3HayeHunA nHbopmaLnun, nepnoaa BpemeHu, u
4yTOObl €e BblI0 MOKHO BOCMPOM3BECTU B HEU3-
MeHHOM Buae» [3; c. 109].

N B Tex cny4yasax, Korga ycTaHaB/iuBaeTcA
TpeboBaHMe O MOAMMUCAHUWU [OOKYMEHTa, Co-
CTaB/IEHHOro B NMUCcbMeHHOM ¢popme, cT. |.-1:107
(«Moanucb» 1 aHanormyHble TpebosaHusa) DCFR
npeaycMaTpuBaeT NpocTaBNeHUe cobCTBEHHO-
Py4YHOM nognucu nnua, 31eKTPOHHOW NOoAnucU
N KBAaIMPUUMPOBAHHOM 3/IEKTPOHHOM MOAMNUCH,
onpegenas aTM NoHATUA. Kpome TOro, aTta e cta-
TbA DCFR BHOCUT ACHOCTb B BOMPOCE O TOM, YTO
O3HayaeT TEPMUH «3/IEKTPOHHbIN», pacnpocTpa-
HAA ero Ha «BCe, YTO OTHOCUTCA K 3/IEKTPOHHbIM,
UMPPOBLIM, MarHUTHbIM, 6eCNPOBOAHbIM, ONTU-
YEeCKUM, 3N1eKTPOMArHMTHbIM MW aHANOTUYHbBIM
TEXHUYECKMM BO3MOXKHOCTAMY [3; c. 109 - 111].

Takum ob6pasom, € y4yeTom npuaaHuma dop-
ManbHbIM TpeboBaHMAM [AOKa3aTe/NIbCTBEHHOTO
3HayeHuA Bonpoc 06 odpopmneHun forosopa B
nucbMmeHHon dopme npuobpeTaeT ocoboe 3Ha-
YyeHue, 4Tobbl ObecneynTb HasMuMe AOCTOBEp-
HOro MOATBEPXAEHUA [A0roBopa M WUCKAKYUTb
pacyeT Ha HeTBepAYH NaMATb, €C/IN CTOPOHbI Bbl-
H6upatoT 3aKNOUYeHNe JOroBopa B YCTHOW dpopme
[4; c. 920].

Opyrum Ba)KHbIM acneKTom B 3TOM c/y4yae
ABNAGTCA TaKXe WUCKAYeHUe pasHoracuii u
KOH(/IMKTOB MeXKay CTOPOHaMu A0roBopa, Ko-
TOpble NOCPeACcTBOM pa3nyHbIX cnocoboB B3a-
MMOAECTBUA COrNACOBbIBAaNW YCNIOBUA CBOMX
[OroBOPHbIX OTHOLWEHUA. B Takom cnyuae oco-
60 BakHbIM ABnAeTcA odpopmieHue [orosopa
B NUCbMEeHHOI ¢opme U yKasaHUe B HeM, 4TO

MMEHHO 3TOT MUCbMEHHbIN AOKYMEHT COAEPIKUT
BCE YC/0BUSA, MO KOTOPbIM CTOPOHbI AOCTUIM
cornaweHns, U UMEHHO OH CNYXKUT e4UHCTBEH-
HbIM MUCTOYHUKOM PeryiMpoBaHuA UX B3aUMO-
OTHOLLEHUN, UCKAOYAA ANA HUX BO3MOMKHOCTb
CCbINATbCA Ha Ntobble He OroBOpeHHblie B HEM
ycnoBus.

[Takas KoHmpakmHas o02080pKa Asnsemcs
O4YeHb pacnpocmpaHeHHol, Ko20a MnucbMeHHble
002080pbI OPOPMAAIOMCA 8 PAMKAX AHeAUlCKO-
20 Npasa. 3a cyem ee BK/KOYEHUs 8 meKcm 00-
2080pa U3 €20 COOepPHAHUA UCKAYaromcsa me
YC108US, KOMOpPble He OMpPaXeHbl 8 MaKoU rnuck-
meHHol ¢opme.

B numepamype ommevyaemcsa, Ymo makol
nooxo0 noseseH 075 0GhopPMAEHUS KOHMpPAKma
rnocse 0aumesnbHbIX Mepe208opo8 8 HPUCOUKYU-
Ax obweezo npasa, e0e HabLOaemcs cepbesHoe
OMHoWeHuUe K 80rpocy O UesaoCmHoCmu rnucb-
MeHHbIX 002080p08. B amoli cumyayuu cmopoHs!
MUCbMeHH020 002080PA OMPAXAIOM 8 HEM C80H0
002080peHHOCMb 0 MoM, Ymo ntobblie 00Ka3a-
menbcmea, 8bixodAwUe 3a PAMKU MUCbMeHHO-
20 002080pa, MO ecMmb He OMPAXHEHHbIE 8 HEM,
UCKI0YAomMca U3 COOepPIKAHUA UX KOHMPAaKkma.
Vcnone3o08aHUe MaKoz2o0 npasosozo rnpuema rno-
380/718em npudame npasosoe 3HavyeHue Hame-
peHuUAM cmopoH 002080pa 3aKPENUMb UMEHHO
8 rnucbMeHHoU opme UX OKOHYamesibHoe U,
04Ye8UOHO, MOMHOE 8bIPaXeHUE UX 002080pEHHO-
cmeli [4; c. 920].

TaKas mexHUKa npedsaa2aemcs K 80CPUAMUI0
U npasosbiMu cucmemamu KOHMUHeHmasnbHol
Esponel. B yacmHocmu, cm. 11.-4:104 DCFR co-
omeemcmayroujee nosoxeHue 602080pa HA3bI-
saemca UHmMezpayuoHHol oe2osopkoli. OOHAKo,
o0z208apusaemcs, Ymo 0axce fnpu BK/AOYEHUU 8
002080p UHME2PAUUOHHOU 02080pKU, HO 8 OM-
cymcmeue 3arnpeuwarowjeli ccblnamoscsa Ha UHbIe
002080peHHOCMU CMOPOH OMHOCUMESNbHO 0020-
s8opa, sce npeduiecmeosaswue 3aKM0YeHHOMY
8 nucbMeHHoU ¢hopme 002080py 305871€HUA €20
CMOPOH moz2ym b6bimb UCMOMNb308AHbLI 8 Uessx
mosKosaHusa 0o2oeopa [3; c. 143 — 145]].

10. B KOHTEKCTE PacCMOTPEHUA BOMPOCa O A0-
Ka3aTe/IbCTBE A0roBOpa 0COHBEHHOCTU perynmnpo-
BaHMA LENOCTHOCTM KOHTPAKTa M onpeseneHus
IOPUOMYECKON  3HAYMMOCTM  UHTErpaLMOHHOM
OrOBOPKM NPELCTaBNASETCA OYEHb BaXKHbIM 0bpa-
TUTb BHMMAHWE Ha TO, YTO B C/ly4ae CNopa 3TUM
COeNnaHHbIM B 110601 GopMe 3aABEHUAM CTOPOH
[0roBopa, NPeALWecTBYOLMM €ro 3aK1H0UEHUIO B
nMcbMeHHON dopme, NpuaaeTcs 3HaYeHMe noa-
TBEPMKAEHMUA 3aK/NHOYEHHOTO A0roBOpa.
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Ha 3ToT MOMeHT Heobxoaumo obpaTnTb oco-
60e BHMMaHWE B Cay4Yasix CNopPoB OTHOCUTE/IbHO
CylLLeCTBOBaHMA M / AN cogepXaHua Aorosopa,
MOCKOJIbKY W B IUTEPATypeE OTMEYaEeTCcA, YTo Nnpu
onpeaeneHun copepykaHua AoroBopa cygbl BO
BCEX MPaBOBbIX cUCTEMAxX OObIYHO AOMyCcKakoT
ons ceba ceoboay paccmaTpmBaTb BCE MMEIOLLUE
OTHOLEeHMe obcToATenbCTBa, BKAOYAA aKTbl
npeABapuTeNbHbIX NEpPeroBopoB, AaXKe ecnu us
O0roBopa cneayet, YTO CaMU CTOPOHbI A0roBopa
npugann ero Gpopmynposkam ocoboe unu cne-
LUManbHOEe 3HaYeHWE, OTIMYHOE OT ero 06bIYHOTro
[4; c. 921]. 3TO 0CcOBEHHO Ba)KHO NMOMHUTL B TOM
Cny4yae, KOrga A0oroBop perynnpyeTcs aHIMMNCKMm
npaBoM, UM CMOpP pa3peLlaeTca B cygax uam ap-
6uTpaxkax Ha TeppuTopmun BennkobputaHum, no-
CKONbKY BblleynomsAHyTas cBoboga cyaeickoro
YCMOTPEHUA ABASETCA XapaKTepHOW ANA AaHHOM
IOPUCAMKLMU: KaK KOHCTAaTUpPYeTCa B TeopeTuye-
CKUX UCTOYHMKAX, B AHIIUKU CyabU «Npeoaonesa-
0T TPYAHOCTM, CBA3AHHblE C HECKOHEYHbIM BMe-
LLIATeNbCTBOM 3aKOoHOAaTeNa B 061acTb YaCTHOMO
npaBa» UMEHHO (KOHEYHO }Ke, MOMMUMO MPOYEro)
B paMKax pacCMOTPEHUS UMW BOMPOCOB O NpU-
3HaHuKM gorosopos [1; c. 371].

OfHaKo, Tak:Ke cneayet o6paTtuTb BHUMaHME,
YTO NPU3HAHME [0roBopa U BbiAB/IEHUE ero co-
Oep¥KaHuA Ha OCHOBAHWUU UHbIX NOATBEPXKAEHWN
(maXke 1 Npu HaNMUMKM NUCbMEHHOrO A0roBopa)
ABNAETCA NMPaAKTUKOWU He TONIbKO B HOPUCAUKLMU-
AX obuwero npasa. B aBTOpUTETHbLIX Ny6AMKALK-
AIX YKa3blBAETCA Ha TO, YTO 3TO XapaKTEPHO U ANs
NpaBoMNoOPsAKOB FPa*KAaHCKOro KofeKca: «B OT-
HOLLIEHMU KOMMEPYECKUX caAeNoK Bo PpaHuum, B
KOTOpPbIX OAHUM W3 YY4aCTHUKOB ABMAETCA npea-
npuMHMmaTenb, cornacHo c1. 109 Toprosoro Ko-
OeKca, AeNCTBYIOT BCe BMAbI AOKasaTenbcts» [1;
c. 368].

BmecTe c Tem, B 3TOM C/ly4yae peyb He MAET O
CBUAETENIbCKUX MOKa3aHUAX, KOTopble NpakTuye-
CKM BO BCEX HOPUCAMKLMAX NMULLIAKOTCA NPU3HAHUA
33 HMMM CUNbl HaA/eXKalllero A0Kas3aTeNbCTBa
BO3HMKHOBEHMA WM CYyLLECTBOBaHMA O0roBOpa,
a TaKKe ero cogeprkaHus. MosTomy coBeplleH-
HO O0OOCHOBAHHbIM SABAAETCA YTBEPXKAEHME O
TOM, YTO «B MPUHUMNE, 3aKNOYEHNE CAENOK, 33
WCKNOYEHUEM MOBCEAHEBHbIX, AOMKHO A0Ka3bl-
BaTbCA C MOMOLLbIO HOTAPMaNbHbIX MW YACTHbIX
OOKymeHTOB» [1; c. 367].

B cBol ouyepenpb, B KauyecTBe YacTHbIX OOKY-
MEHTOB B 3anaHbIX OPUCANKLMAX pacCMaTpmBa-
€TCs He TO/IbKO A0r0BOpP, 3aK10YEHHbIN B NPOCTOM
nMcbMeHHOM dopme, HO TaKKe U, Hanpumep: (a)
NUCbMO, B KOTOPOM 3aUKCUPOBAHbI PE3Y/bTaTbl

neperoBopos, (6) NMCbMEHHbI AOKYMEHT, ybe-
AMTeNbHO 0BOCHOBLIBAKOLWMI 3asB/ieHWE O 3a-
KNHOYEHUWN [0roBOpa, cAeNaHHOe B NMUCbMEHHOM
dopme, nnau (B) NMCbMO NOKynaTens, NOATBEPIK-
Jalollee yCTHOe npensiorKeHne CAeNKu npoaas-
uom, [1; c. 367].

Bonee Toro, B KayectBe [0Ka3aTeNbCTB A0-
roBopa MM 3/1EMEHTOB TaKUX [0KA3aTe/bCTB
MOTYT MPUHUMATBCA WMAM MUCNONb30BaTbCA Lie-
NblA pAf APYrUx NOATBEPXKAEHWN, KOTOpble B
onpeaeneHHoM Mepe MOXKHO TaK¥Ke OTHeCTU K
KaTeropmm «MHbIX AO0Ka3aTeNbCTB» B NOATBEPIK-
OEeHWe COBEPLUEHUA, COAEPIKAHNA AN UCNOSTHE-
HUA COENKKU, KOTOpble B KAYecTBe TAKOBbIX A0-
nyckatotca cornacHo n. 1 ct. 153 TK. Hanpumep,
B0 PpaHUMM HEKOTOpPbIE CyAbl YA0BNETBOPALOT-
€A NPOCAYLWIMBAHUEM MArHUTOMOHHbIX 3anuceit
YCTHbIX 33AB/NI€HUI, KOTOPble paccMaTpmMBatOTCA
KaK Hayano / ocHOBaHMe MpPaBOOTHOLWEHUI [1;
c. 369].

OTaenbHbIM  40KA3aTeNbCTBOM, MNOATBEPIK-
JaloWMmM [0roBop, MOXeT OblTb COOCTBEHHO
nosegeHne CTOPOH Mpesnosaraemoro Mam cy-
LLLeCTBYIOLLErO MPaBOOTHOWeEHMA. Hanpumep,
B0 ®paHUMKM B KaYecTBe TAKOro B CUMAY MPSAMONA
HOpMbl cT. 1347 ®TK moXKeT paccmaTpmBaTbCs
HeABKa CTOPOHbI MO NOBECTKE B Cyf, €e 0TKa3 B
C/lyvae ABKW OTBEYATb Ha onpeaeneHHble BOMNpo-
Cbl UM faxe NyTaHHble OTBETbl, $paKTUUYECKOe
noseaeHune B cyge [1; c. 369-370]. A B AHrnumn
TaKMM [0Ka3aTe/NbCTBOM, Hanpumep, AOroBo-
pa nepegayn HeABUMKMMOCTM B COBCTBEHHOCTb
MCTLA NPU3HABAJICA CyAaMM «TOT aKT, YTo uc-
Tel, NOBEPU CIOBaM OTBETYMKA O TOM, YTO OHaA
MOMKEeT paccMaTpuBaTb AOM KaK CBOK COOCTBEH-
HOCTb, M C ero ogobpeHMAa noTpaTuaa 3Hauu-
TENIbHYI0 YacTb CBOUX COEpEeKeHUNn Ha PEMOHT U
YNYULLIEHHYO NNaHMpPOBKY [1; c. 375].

HOpranyeckan 3HaUMMOCTb GpaKTUYECKOro No-
BEAEHMA Y4aCTHUKOB NPaBOOTHOLIEHMSA KaK AOKa-
3aTe/IbCTBA A0r0OBOPA MEXAY HUMM NPU3HAETCA U
06LLLeeBpPONENCKMM 3aKOHOM O Kymnje-npoaaxe.
B yacTtHocTK, no 3aKkpenaeHHomy B N. 3 cT. 30 CESL
npaBuy, HamepeHue CTOPOH MPUAATb tpUaAU-
YeCKY CUAY OTOBOPY MEXAY HUMMU MOSNEXRUT
BbIABNEHWNIO NOCPEACTBOM TO/IKOBAHWUA WX 3asB-
JIEHUI 1 NX NoBeAEHMA B COOTBETCTBUM C NpUMe-
HUMbIMM NpaBunamm [8; c. 183].

[onycTMmocTb MHbIX AOKa3aTeNbCTB 40r0BO-
pa (Kpome co6CTBEHHO NMCbMEHHOTO 40roBopa)
nNpeAcTaBAseTCA Ype3BblYANHO BAaXKHbIM A0CTU-
JKeHMeM COBpPEeMeHHOro npaBa, MOCKOJIbKY, C
OAHOI CTOPOHbI, NOoAAEpP>KUBAET BbICOKUI no-
KasaTeNb NpeanpuUHUMATENIbCKO aKTUBHOCTU U
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npuememylo cteneHb ctabunbHocTn oboporta.
TaKoWM Noaxo4 UCKAYaeT pacCMOTPEHME A0roBO-
pPOB HeAeUCTBUTENbHBIMW TO/IbKO MO TOMY OCHO-
BaHWIO, YTO He bblin cobnoaeHbl popmanbHble
TpeboBaHMA, NOCTONbKY MOCKOJIbKY He yCTaHaB-
JIMBAETCA COOTBETCTBYOLWMX GOpPMasbHbIX Tpebo-
BaHMM, KOr4a TaKOe HapyLUeHNEe MOXKET NPUBECTHU
K HeaencTBuTeNbHOCTM gorosopa [8; c. 101 —
103]. XoTAa u BbICKa3aHHOE NO NoBOAY AOTOBOPOB
KYNAN-NPOAAXKN, 3TO YTBEPXKAEHME NpeacTaBaaA-
eTcsl 060CHOBAHHbIM M B OTHOLLEHUU APYIUX BU-
0,0B KOMMEPYECKMX CAENOK.

C Apyroi CTOpoOHbI, 3TO TaKXKe cnocobcrayet
noAaAepiKKe HagJ/eXKallero ypoBHsa pasyMHOCTH
M [06poCcoBecTHOCTM y4yacTHUKOB oboporTa, no-
BbILEHUIO UX OTBETCTBEHHOCTM 33 CBOM C/10BA U
CBOe noBejgeHue.

N Kpome TOro, B L,e/IOM OTParKeHHbIi U B
KasaxctaHckom [K, Takoir noaxopg nosBons-
eT 3¢PeKTUBHO pelwaTb 3ajauvyy CcouMnanbHO-
3KOHOMMUYECKON MopgepHu3auumu obuiectBa M
COBEpLIEHCTBOBAHMUA HALMOHA/IbHOIO 3aKOHa
C NpMMeHeHueM HOBeMLMX TeXHONOruii B3au-
MOZAENCTBUA U COTPYAHUYECTBA B paMKaX rpaxK-
BAHcKoro obopoTa. M ogHMM M3 acneKToB TaKoM
MOZEPHU3ALMM U COBEPLLUEHCTBOBAHMA NpeacTas-
NAeTCA aKTMBHOE UCNONb30BaHME COBPEMEHHbIX
CPeAcTB PUANYECKMX KOMMYHUKALNIA U 0popm-
NIeEHNA NPaBOOTHOLIEHUI Ha OCHOBE LMPPOBbIX
TEXHO/IOTUA.

11. B KazaxcTaHCKOM npaBe B KauecTBe obLue-
ro nNpaBuia TaKXKe OTpaXKeH NpuHuMN cBoboapl
B onpegeneHnn CTOpoHamu caenku ee Gopmbl.
Mpwn aTom, coaeprkaHmem cT. 152 TK onpeaenatoT-
€A NpM3HaBaeMble Ka3axCTaHCKMM 3aKOHOM ¢op-
Mbl COENOK, U NepeyeHb 3Tux popm He ABnseTcA
NcYepnbIBaOLWMM.

lpaHMUpbl Takol cBoboagbl npodeccop BacuH
HO.I. onpegenan cnegywowmm obpasom. [pu-
MEHUTENBbHO K MCMNO/Ib30BAHUID YCTHOM PopMbl
«aencreyet obueno3BonUTeENbHOE  MPaBUO:
yCTHaa dopma caenku gonyctMma Bcerga, Kpo-
Me C/ly4yaeB, Koraa OoHa NpOTUBOPEYUT onpese-
NIEHHbIM HOPMaM 3aKOHOZATeNbCTBA MAWN COrNa-
LUEHUS CTOPOHY, M ec/in «ycTHasa dopma cAenKku
OOMNYCKaeTcA B BECbMa LUMPOKUX Npeaenax», To
'K «HameuaeT 6osee cTporme rpaHuLbl Heobxo-
OMMOCTU NMUCbMEHHOM Ppopmbl caenok». OH TaK-
YK€ C A0CTAaTOYHOM ONnpeAeneHHOCTbIO YKa3a Ha
TO, UTO «LLenecoobpasHOCTb NMCbMEHHOM hopMbl
onpegenaeTca Tem, YTo oHa 6osee AOCTOBEPHO
noaTBePXKAAET M Ha/N4YMe CAENKU, U ee coaep-
KaHue. OTo MOXKeT obecneunTb bonee HageKHYo
3aWMTYy MHTEPECOB YYaCTHUKOB CAENKU U bonee

TOYHYIO cucTemy byxrantepckoro yyeta» [10; c.
268 — 270].

Takum obpasom, ceoboga B Bbibope dopmbl
[0roBopa no KasaxctaHckomy K orpaHuumBaetcs
Mbo MpsAMbIM YCTAHOBJEHMEM B 3aKOHOAATE/b-
cTBe 0053aTeNbHOr0 3aK/NHOYEHUA COAENKN B MUCh-
MeHHOW Gopme nan MHOW onpeaeneHHon Gopme
(Hanpumep, n. 2 c1. 151 n n. 1 ct. 394 TK), ambo
gonyuieHnem Bblibopa ¢opmbl MO YCMOTPEHMUIO
CTOPOH CAENKW, ecnn Bbibop onpeaeneHHol dop-
Mbl HEe NPOTUBOPEYMT 3aKoHOAATENbCTBY (N. 5 cT.
151 TK). Mpuyem npeaycmaTpuBaeman cBoboga
B Bblbope GOopMbl AOroBopa pacrnpocTpaHaeTcs U
Ha cBoboay Bbibopa dopmMbl BbipaXKeHUss BOAWU Ha
coBeplUeHne gorosopa (Hanpumep, absau, n. 2 cT.
152 IK). B KoHe4yHOM cyeTe, ntoban caenka (Kak u
OOHOCTOPOHHEE AeNCTBME, He ABAAIOLEeCa caen-
KOW, HO MMEIOLLIEE FoPUANYECKOE 3HAYEHME) U eCTb
NposiB/IeHNE BOJIM COBEPLLAIOLLETO ee CyObeKTa, a
CaMO BO/IEM3bAB/IEHNE BbIPAXKAETCA UMEHHO B NpU-
3HaBaeMoWl 3akoHoM dopme caenku [10; c. 268].

O6paTm BHMMAHKME Ha TO, 4YTO, XoTA K 1 ao-
nycKaeT gna CTOPOH AO0roBopa NpaBomMouMne ca-
MOCTOSITE/IbHO onpeaenvTb TpebosaHus, obnasa-
TenbHble AN 0GOPMAEHUA UX OTHOoLWeHUA (n/n.
3 n.1ct. 152 TK, a TakxKe, Hanpumep, n. 5 cT. 151
K oTHOCMTENbHO NPUEMAEMOCTM YCTHON GOPMbI,
[onylweHne CTOpoOHaMM MOJIYaHUA cornacHo n. 4
cT. 151 TK nan otaenbHbIX CpeacTs KOMMYHMKa-
UMM B cooTBeTCTBUM C . 2 cT. 152 TK), 1 310 TaKkske
cnefyeT paccmaTpuBaTh Kak noaTBep:KaeHne o6-
ero npuHuMna ceoboabl B onpeaeneHnn dop-
Ma/ibHbIX TPE6GOBAHWUI NPU COBEPLUEHUM CAENOK,
oAHaKo 3Ta cBoboaa orpaHUYMBaeTCA AENCTBMEM
MMMNEePaTUBHbIX TPEBGOBAHWUI O MPUMEHEHUM KOH-
KpeTHoM ¢opmbl gorosopa. Hanpumep, bacuH
HO.I. oTmeyan, 4YTo «3aKOH 3anpelLaeT Hapylle-
Hue Tpebyemol Gopmbl NyTEM €€ YNpPOLLEHUAY,
Hanpumep, Henb3a 3aMeHsTb Tpebyemyto 3aKo-
HOM MUCbMEHHYI popMY CAENKM YCTHOM, HO «CO-
rNlacoBaHHOE yYaCTHUKaMU CAENKU OTCTyn/eHune
OT YCTAHOB/NEHHOM GOPMbl B CTOPOHY €€ YCNOXK-
HEeHMA BNONAHE AOMYCTUMO M He Bbl3blBAET HUKa-
KMX OTpULATENbHbIX AN CTOPOH MOCAeACTBUIA»
[10; c. 271 — 272]. IMeHHO € y4eTom 3Toro cie-
ayeT noHumatb 1 n. 1 cT. 394 T'K, no3sonatowmi
CTOPOHAM [0roBopa YC/N0BUTbCA O €ro 3aK/io-
YeHUM B onpeaeseHHOM Gopme, Jarke ecnn 3a-
KOHOAATENbCTBOM ANA AAHHOIo BMAAQ A0roBopa
aTa ¢opma He TpeboBanacb (Hanpumep, MOXKHO
[0roBOpUTLCA O MUCbMEHHOM 0roBOpPE, Koraa
ONA ero coBeplleHna Aonyctuma yctHaa ¢opma,
0 HOTapMa/NbHOM YAOCTOBEPEHUM A0rOBOPa Npu
[0CTaTOYHOCTM MPOCTOM MUCbMEHHOW WAKU YCT-
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HOW GOpPMbI, O COBEPLLEHUN JOTOBOPa OOMEHOM
OOKYMEHTaMM U T.N.).

O6WwuMm npaBnIOM 0 NOCNEACTBUAX Hecobto-
AeHua GopManbHbIX TPeboBaHM K COBEPLLEHMIO
cOoenok Asnsetca nonoxeHue n. 2 cr. 157 TK, B
COOTBETCTBUM C KOTOPbLIM CAE/IKA NPU3HAETCA He-
OEeNCTBUTE/IbHOM MpPU HapylleHUuM TpeboBaHUN,
npeabasaaembiMm ee GoOpMe UAN COAEPIKAHUIO.
B cBoto ouepeab, bacuH HO.I., obpalianck K Bo-
npocy o nocneactsuax HecobatoaeHua Gopmbl
cAeNKu, OTMETUA, YTo «B Buae obLiero npasuna
HapylleHWe NpPOCTON NUCbMeHHOM GOpMbl He
B/IeYET HeAEeNCTBUTENIbHOCTU CAE/KM, HO cepbes-
HO 3aTpy4HAET AOKa3blBaHME ee CyLeCcTBOBaHMA
N ee yC/IOBUIM», OAHAKO B KAYeCTBE UCKIHOYEHMUS,
«EeC/N 3aKOHOM WAW COrNalleHUEM CTOPOH K
TpeboBaHUAM NUCbMeHHOW Gopmbl fobaBneHa
¢dpasza o Tom, YTo HapyLeHne GopMbl BAEYET He-
AEeNCTBUTENBHOCTb CAENKM, TO MPU HapylweHun
bopMmbl caenka He ByaeT UMeTb HUKaKOM topuau-
YeCKOM CU/bl, faKe eCcv CTOPOHbI He OTpULAtOT
daKkta ee 3aKNlYeHMA»; aHaNOTMYHblI nocnes-
CTBUA HapyLleHns TpeboBaHMIi 06 0bA3aTeIbHOM
HOTapuanbHOM ygocToBepeHuu caenkm (n. 1 cT.
154 TK)» [10; c. 274 -275].

B uyactHocTK, B N. 2 cT. 153 K 3aKkpenneHo npa-
BM10 O TOM, YTO «B C/1y4anX, NPSIMO YKa3aHHbIX B
3aKoHax Pecnyb6ivKm KasaxcTtaH uam cornaeHmm
CTOPOH, NPU HECOBNOAEHNM NPOCTON MUCbMEH-
HOM GOpPMbI CAE/IKA CYMTAETCA HUYTONKHOMN Y.

[Mpedcmaensemca yenecoobpasHoii Koppek-
mupoeKa amoli Hopmesl n. 2 cm. 152 K e ceAsu
C mem, Ymo OHa OOHO3HA4YHO cC8A3bleaem Hu-
YMmoxHoOCcMb clenKu ¢ HecobardeHuem npo-
cmoli nucbmeHHOl ¢hopMbl, HO U2HOPUPyem mo
¢axkm, umo cam K codepicum 803MOMHOCMb
ucnonb308aHUA «UHbIX onpedeseHHbIX hopmy,
npu Komopbix cobnodeHue MaKux UHbIX (hopm
Aubo npupasHusaemcs K cosepuweHuro coenKku
8 nucomeHHoli hopme (Hanpumep, n. 3 cm. 152
lK), nubo Ko20a nucemeHHas ¢popma 002080-
pa cvumaemca cobnrodeHHoli (Hanpumep, n. 2
cm. 394 TK). ®opmanbHoe xe cnedosaHue rnpeo-
nucaHuto n. 2 cm. 153 TK moxem npusecmu K
HeobOCHOBAHHOMY  YU,eMAEHUIO MPa8OMEpPHbIX
UHMepecos8 Yy4acmHUKo8 cOenKku U HapyweHur
cmabunsHocmu obopoma. B mom yucne, smo xce
30MeyaHue Kacaemcs u moao, Ymo OaHHAA HOpMA
n. 1 cm. 152 'K omHocumcs K cOesnKam, ocyujecm-
snaemMbiM 8 rpouyecce npednpuHUMamesnscKoli
dessmenbHoCcCMU.

Kpome mozo, He060CHOBAHHbIM NPedCcMass-
emcs npusHaHue HUYMoxcHol coenKu npu Heco-
6at00eHuu nucomeHHol opmel, onpedesneHHOLU

coenauwieHUeM cmopoH, ubo, cosepuwius (haK-
muyeckumu delicmeuamu coenKky 8 ycmHol unau
UHoli hopme, u mem camoiM MPU3HAS UX MPABO-
80e 3Ha4YeHue, CaMu CMOpPOHbI OMMEHAIOM paHee
€02/10COBAHHYIO MPOCMYIO MUCbMEHHYIO (hopMY.
OzpaHu4usams c80600y ux oelicmsuli HUYMOM(-
HOCMbIO UX COenKu 8 MAKOM cay4ae rnpedcmas-
naemcs He060CHOBAHHbIM.

U, HakoHey, n. 2 cm. 153 K He cnedyem cyu-
mame 02pAHUYUBAIOUUM 803MOXHOCMb HOMA-
puansHo2o ydocmosepeHus coomeemcmayoujeli
coenku, ubo 8 amom cay4ae sce20a (no KpaliHeli
mepe, Ha mekywem smane passumus) yoocmo-
sepsemMas Homapuycom coesnKka npedsapumerb-
HO 00/13#Ha 66IMb 0hOPMAEHA MUCbMEHHO. ]

AHA/IOrMYHO U3NIULWHE MMNEPATUBHAA HOPMa
cogepxutca s n. 3 ct. 153 TK, npegycmatpumsato-
was (Kak 1 n. 2 ct. 1104 rK) npm HecobatogeHUn
NPOCTON NMUCbMEHHOMW GOpPMbl HEAENCTBUTENb-
HOCTb (HWYTOXKHOCTb) BHELIHE3IKOHOMWYECKOM
COENKW, TO eCTb, COrnacHo ykasanuto 0.l bacu-
Ha, KKOMMEPYECKOW CAENKM MENKAY Ka3axcTaH-
CKMM M MHOCTPAHHbIM rpa*kaaHaMu UIU IOPUAN-
yeckumu nnuam» [10; c. 275]. 3T HopMbI TaKKe
WUTHOPUPYIOT  BO3MOMKHOCTb  MCMO/1b30BaHMA
bopm, NpUpaBHMBAEMbIX K COBEPLUEHUIO CAEN-
KM B NMUCbMEHHOM dopme MAM npu3HaBaemoe
cobntoaeHnem TpeboBaHMA 0 MUCbMEHHON op-
Me forosopa. M aTo npeactaBasaeTcs BECOMbIM
dakTopom, obycnosnMBaloWwMm Lenecoobpas-
HOCTb €€ KOPPEKTUPOBKM.

12. Takum ob6pa3om, Mbl BUAUM, YTO Ka3ax-
CTaHCKOe 3aKOHOA[ATeNbCTBO nNpuaaer d¢op-
MaNbHbIM TPe6OBaHMAM K COBEPLUEHUIO CAE/NOK
MaTepuanbHO-NpaBoOBOe 3HaYeHUe, B TeX Cay4a-
AX, KOTAa 3aKOHOAATE/IbCTBOM YCTaHAB/MBAIOT-
cA cneumanbHble TpeboBaHUA K Gpopme caenku,
HecobaoaeHUe KOTOPbIX B/IeYET WAM MOXKeT
noBneYb HeAeCTBUTENIbHOCTb CAENKU, a TaKkKe
npoueccyanbHoe 3HayeHue, MO3BOJAA CTOPO-
Ham caenku obnerunTb BO3MOXKHOCTU A8 NOA-
TBEPXKAEHUSA ee 3aK/IIUEeHUA U ee coaepIKaHue.

OaHako, B AAHHOM C/lyyae npeacraBafeTca
uenecoobpasHbiMm caenatb HECKOJIbKO OroBo-
POK.

MepBas 3akalO4aeTca B TOM, YTO He BO BCeX
cayyasax HecobnioaeHue yCTaHOBAEHHOW 3a-
KOHOM ¢OpMbl B/ieYeT NpU3HaHUE CAEeNKU He-
[eNCTBUTENbHOW. B YacTHOCTU, XOTA OAHUM U3
npeaycMmoTpeHHbIx B n. 1 c1. 9 TK nyTelt cyneb-
HOW 3alLMTbl Ha3blBAeTCA NPU3HAHUE CAENKUN He-
OeNCcTBUTENbHOM, B Apyrunx cTatbax MK npeaycma-
TPUBAETCA TaKKe U TaKoW cnocob 3almTbl Npas
(a cKopee Bcero — 3almTbl CAMOTO rPaXKAaHCKOro
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o0bopoTa), Kak Npu3HaHWE CAENKU AENCTBUTE/Nb-
HOM. B YacTHOCTM, NPUMEHUTENBHO K NOC/eACTBU-
AM HecobntoaeHns TpeboBaHUM K popmMe CaeNKu
B N. 2 cT. 154 npeaycmaTpuBaeTca Npu3HaHue
CYZAOM MO 3aAB/JIEHUIO 3aMHTEPECOBAHHOM CTOPO-
Hbl 4EeMACTBUTENIbHOM TON CAENKMN, KOTOPAA XOTA U
nog/exana HoTapMaabHOMY YA0CTOBEPEHMIO, HO
He 6bl/1a yA0oCTOBEepeHa HOTAPUYCOM, OHAKO OHa
6blna GaKTUYECKM WCMONHEeHA CTOPOHAMKM WM
OflHO W3 CTOPOH, MO CBOEMY COAEPKAHMUIO He
NPOTUBOPEUMUT 3aKOHOAATENLCTBY M HE HApyLUaeT
npas TPETbUX NNL,

KoHeuHO e, ¢ BHeceHnem B 2017 roay 3a-
KoHom Ne 49-|V [13] usmeHeHMA 0 HUYTOXKHOCTU
TaKUX CAENOK (McKatovatowern noboe cygebHoe
YCMOTPEHWE OTHOCUTE/NIbHO €ee AeNCTBUTENb-
HOCTM) CO34an0Cb O4YeBMAHOE HECOOTBETCTBUE
MeXay cogeprkaHmem n. 1 n cogepkaHmem n. 2
3TOM cTaTbM (4TO B oyepesHON pa3 CBUAOETE/b-
CTBYET O HEMPOAYMaHHOCTU M HEOBOCHOBAHHOCTH
OCYLLECTBNEHHbIX U3MeHeHU B [K oTHOCUTENbHO
NerasibHOro 3aKpensieHMa KOHUEMNUUU HUYTOXK-
HbIX CAENOK). B TO »Ke Bpems, 40oNyCTUMOCTb Npu-
3HaAHMA COENOK AEeNCTBUTENbHbIMU B TaKUX CAY-
YyaAax NpeacTaBAAeTCcA BeCbMa NPOrpeccMBHbIM U
LenecoobpasHbIM, NO3BONAA COXPAHUTb AUHAMMU-
Ky M TBepA0CTb AenoBoro oboporta. Mpu aTom Ta-
Kan 3aKoHoAaTe/IbHaA BO3MOXKHOCTb He ymanaet
Ba)KHOCTM COBNOAEHNA 3aKOHOAATENbHbIX Tpe-
60BaHMWI, MOCKONbKY HE CHUMKAET CTEMEHU OTBET-
CTBEHHOCTM y4acTHMKOB 060poTa 32 NOCNeacTBms
CBOMX AENCTBUM, a ycuaus, BpemeHHble n mate-
puanbHble 3aTpaTbl B CBA3W C TaKUM CyaebHbIM
npu3HaHMemM AEeNCTBUTENbHOCTU CAENKWU, KaK U
PUCK, CBA3aHHbIN C HeonpeaeNeHHOCTb OTHO-
CUTE/IbHO TOTO, KaKyl MO3MUMUI0 B KOHKPETHOM
Oene 3alimeT cya, NPeacTaBAAeTCas afeKBaTHOM
CTeneHblo OTBETCTBEHHOCTM W A0CTAaTOMHO 3¢-
bEKTUBHBIM MeXaHU3MOM, NoBy»KAaloWmMMm K Co-
61104EHNI0 YCTAHOB/IEHHbIX 3aKOHOM dopmanb-
HbIX TpeboBaHMn. BmecTe ¢ Tem, 6e3 COMHeHMA,
NPUMEHEHME 3TOM HOPMbI HM MPU KaKMUX YCA0BU-
AX He A0J/I)KHO KacaTbCA CAE/IKM, COBEPLLUEHHOM B
YyCTHOM dopme: B Takon cUTyaumm besycnosHas
HEeAEeNCTBUTENbHOCTb  (HUUYTOXHOCTb)  CAENKU
npeacrasnnetcs abcontoTHo 060CHOBAHHOIN.

BTtopas oroBopKa KacaeTci OTMeyaemoro
«CMeLUeHUaA» B Ka3axXCTaHCKOM 3aKOHoAaTesb-
CTBE MOHATUN «HECOBEpLUEHHaA CcAeNKka» W
«HeAeNCTBUTENIbHAA CAeNKa», U COoBepLUEeHHO
CrnpaBea/IMBOro 3aMe4YyaHuA O TOM, YTO «HEeco-
BepLUeHHaA cAenka He ABAAETCA COENKOWU He-
DelCTBUTENIbHOM, U YKa3aHHble NOHATUA He CO-
OTHOCATCA Kak popg u Bug» [11; c. 649 — 651].

PaccmoTpeHuto aToro Bonpoca cneunanbHoe BHU-
MaHue yaenuna ceoen nybaukauymein K.M. Unbs-
coBa [12], n 6ONbLIMHCTBO €e BbIBOAOB Bbi3blBaET
cornacve 1 noagep:kky. Cenyac To/IbKo 0b6patum
BHMMaHMe Ha To, YTo HecobatoaeHne npeaycmo-
TPEHHOM 3aKoOHOM POpPMbI CAENKM, O3HAYaloLWee
ee HecoBeplUeHMEe B CUY 3aKOHa, KaK Npasuno,
03HavyaeT HEeBO3MOXKHOCTb l0Ka3aTb ee 3aK/toye-
Hue. B aTOl cMTyauumn 3aMHTEepecoBaHHbIe AnLa
(yalLe Bcero — CTOpPOHbI CAEMKKN) CTaIKMBAKOTCSA C
npobaemoit AoKa3aTeNbCTBa CAENKM, TO €CTb, MO
CYyTW, C HEObBXOAMMOCTbIO A0Ka3aTb ee AeNCTBU-
TeNIbHOCTb. B MHOCTpPaHHOM nUTepaType OTHOCK-
TE/IbHO TAKOW CUTyaLMWM OTMEYaeTcs, YTo «pas-
Nunsa mexay HeaencTBUTEeNIbHOCTbIO CAENKM U
HeA0Ka3yeMoCTblo ee AEeNCTBUTE/IbHOCTM O4Y€eHb
He3HauyuTenbHbI» [1; c. 366]. Ha camom pene, He-
BO3MOXHOCTb [l0Ka3aTb AEMCTBUTENbHOCTb CAEN-
KM NpW ee ocnapuBaHMM NOB/IEYET T }Ke nocnes-
CTBUSA, KOTOPble NpeaycMOTPEeHbl 3aKOHOM Kak
nocneacTsmA HeAeNCTBUTEIbHOCTUN CAENKM.

Bmecte ¢ Tem, HecobalogeHue hpopmbl caen-
KU He BCerga MoXKeT 03HauyaTb HEBO3MOXKHOCTb
[O0Ka3aTb ee COBEpLUeHUE U ee AeUCTBUTE/b-
HOCTb. B KauecTBe npumepa MOXKHO MPUBECTU
copepKaHue Toro e n. 2 c1. 154 T'K, nossonsto-
Lee cyaebHoe npmMsHaHMe COBEPLUEHHOM CAENMKN
(npnyem 6e3 HeobXxoAMMOCTM ee Noc/ieaytoLero
HOTapWaIbHOTO YyA0CTOBEPEHMUA) NpU Hecobnto-
OEHUU YCTaHOB/IEHHOIo 3aKOHOM TpeboBaHus ee
HOTapPWaIbHOTO YAOCTOBEPEHUS B KAYecTBe yc/o-
BMA, NMO3BONAIOWErO CYMTaTb €€ COBEPLUEHHOWN.
Opyrumu npumepamm ABAAIOTCA C/ly4an, Kor-
[a cleNKka coBeplleHa «B MHOW onpeaeneHHoM
dopme» (n. 2 ct. 151 TK), ee coBepleHne noa-
TBEPXKAAETCA «MUCbMEHHbIMU MU UHBIMWU [OKa-
3atenbctBamm» (n. 1 c1. 153 TK), a TakXe Koraa
3aKOHOM A0MNyCKaeTcA Npu3HaHMe cobatoaeHHOM
nucbMeHHo popmbl Aorosopa npu cobatogeHnm
ycnosui n. 2 cT. 394 TK.

ELLe 0AMH acneKT KacaeTcs BbieynoMAHYTbIX
nonoxeHuii 'K o Tom, uto popma caenku moxker
6bITb OnpeaeneHa ee ctopoHamu. Kak mbl NOHU-
maem, bacun HO.[. paccmaTpmBan nocneacrsma
HecobntoaeHna Gopmbl caenkun, onpeaeneHHom
CTOPOHaMM, TAKUMMU e, KaK 1 NoCNeaCcTBUSA Heco-
6noaeHns popmanbHbiXx TpeboBaHWI, KoTopble
yCTaHOB/IEHbI 3aKOHOM. B 3TOM cuTyaumm, ogHa-
Ko, npepcraBnseTca Hambonee uenecoobpas-
HbIM TaKue caenku Anbo KeannduumnpoBaTtb Kak
HecoBepLUeHHble, IM60 NPOCTO NO3BOAUTb CTO-
pOHam AOKa3biBaTb COBeplUEHUEe CAENKU U ee
copeprkaHue N06bIMM NPU3HABAEMbIMU 3aKO-
HOM cnocobamu u AoKasaTenbCTBaMMU. ITO Mo-
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3B0/1M/10 Bbl HE NPOCTO COXPAHUTL CTAabUNBHOCTb
aenosoro obopoTa, HO TaKKe €034aTb YCNOBUS
ONA Pa3yMHOro M OTBETCTBEHHOrO MNoBeAeHUs
YYaCTHUKOB OTAENbHOWN CAENKU U APYTUX Cybbek-
TOB 060pPOTa, Y KOTOPbIX MOXKET MMETbCA UHTEepeC
B CBA3M C 3TOM CAENKOW. ECTeCTBEHHO, YTO TaKoe
NoHWUMaHWe NocieacTBMIA HecoboaeHns corna-
COBAHHbIX CTOPOHAMU cAeNKM GOopManbHbIX Tpe-
60BaHUI HYXKAAETCS He TONIbKO B MNOAAEPMKKE CO
CTOPOHbI CYA0B, HO LefiecoobpasHbiM NpeacTas-
NAETCA N COOTBETCTBYIOLLLEE COBEPLUEHCTBOBAHME
OTHOCALLMXCA K STOMY BOMPOCY NosoxKeHni K.

WU, HaKoHel, obpawiaeTr Ha ceb6a BHMMaHUe
3aKOHogaTesibHOe pasinyeHue noHATuin «dop-
Ma caenkm» n «popma BbiparKeHUA BOAU» Ha
coBeplieHue caenku. NockonbKy cornacHo n. 3
cT. 148 TK, Kak M3BeCTHO, 4OroBOpPbI onpeaena-
IOTCA KaK ABYCTOPOHHME WAM MHOTFOCTOPOHHME
CAENKKU, COBEPLUEHHbIE HA OCHOBE BbIPAXKEHHOW
COrNacoBaHHOM BOJIN CTOPOH COOTBETCTBYIOLLEN
CAenKu, To Ntobas npusHaBaemas 3akoHom dop-
Ma JoroBopa obycnosnunBaetcs o06s3aTesibHO-
CTblO HaZ/IeXKaLLLEero B KaXKA0M KOHKPETHOM Cay-
Yyae BblpaXKeHMA BON CTOPOH NpeanosiaraeMmoro
00roBopa cBfA3aTb ceba B3aMMHbIMU NpPaBamm U
obasaHHOCTAMK (6€30THOCUTENbHO TOro, Mpea-
nosiaraeTca M A0roBop 6biITb OAHOCTOPOHHUM
NN OBYCTOPOHHUM 06s3aTenbcTBOM [2; M. 3 CT.
269]). To ecTb gns TOro, YTobbLI A4OrOBOP CYMUTASICA
COBepLUEHHbIM (Kak, BNPOYEM, U OAHOCTOPOH-
HAA cAeNKka Unu onpeaeneHHoe o4HOCTOPOHHee
IOPUANYECKM 3HAYMMOe [JeWCcTBMEe Mpu3HaBa-
J10Cb OCYLLECTB/IEHHbIM C NO3ULMIA 3aKOHA), BOAS
npeanonaraeMblXx CTOPOH [A0OroBOpa [AOJIKHA
ObITb BblparkeHa TaKXKe B AOMYCTUMOM 3aKOHOM
dopme, KoTopas Hepeako npeacTaBnser coboi
nmbo cobcTBeHHO GOpPMY CAENMKU UK topuanye-
CKOro aencTeus (Kak NpaBuao, 04HOCTOPOHHMX),
nmbo o0b6A3aTenbHbIA  3NEMEHT HaanerKallen
(npeanucaHHoM Man gonyctumoii) dopmbl ABy-
CTOPOHHEM WUAM MHOTOCTOPOHHEN caenku (T. e.
Oorosopa).

B AaHHOM cnyyae MOAIHOE cornacue Bbi3bl-
BaeT BbickaszaHHasa K.M. WnbscoBoi nosuumua o
TOM, YTO «A/1A COBEPLUEHUSA CAENKN (3aKNtOYEHUS
00roBopa) B COOTBETCTBYIOLLMX Cydyaax dopma
BblpaXEeHNA WMMEET CyLLeCTBEHHOE 3Ha4YeHue»
[12]. OaHAKO YTOYHUM, YTO «B COOTBETCTBYIOLLMX
CNy4Yasx» O3HaAYyaeT «BO BCEX C/AyYasx», XOTsa B
onpegeneHHbIX cUTyaumsax cobntogeHue Tpebo-
BaHUI K dopme BblparkeHMA BOAM (Kak obnAsa-
TeNbHOro anemeHTa GOpMbl CAENKKU) Npeanucbl-
BaeTCA 3aKOHOM MoZ, yrpo30M NPU3HaHMA CAENKM
HeaeuCcTBUTEIbHOW MAM HecoBepLUEHHOW, Nn6o

[OOMYyCKaeTcA 3aKOHOM KaK OfiHa M3 HECKOJIbKUX
anbTepHaTMB, coaepa B cebe NUWb PUCK 3a-
TPYAHEHUI B A0KA3bIBAaHUW COBEPLUEHUA CAENKN
n/unu ee cogepKaHus.

C yyeTOomM 3TUX OrOBOPOK MpeacTaBaneTca
Ba*KHbIM BOMPOC O TOM, KaKMe KOHKpeTHO Tpebo-
BaHMA NpeaycMaTpMBaEeT Ka3axXCTaHCKUIM 3aKOH
OTHOCUTENIbHO POPMbI CAENKM U GOPMbI Bblparke-
HWS BOIM KaK anemMeHT popmbl CAENKU, U KaKue
[0Ka3aTeNbCTBa OH AOMYCKAET B NMOATBEPKAEHME
COBEPLUEHMA CAENKM U ee COAEPKAHUA.

13. B n. 1 ct. 151 TK npamo npeaycmarpusa-
eTcA AONYCTUMOCTb COBepLlUeHUA CAENOK YCTHO
WK B NUCbMeHHO ¢opme. OgHaKo 3TO Nono-
JKeHue He ABNAETCA OrpaHMYUBAIOWMUM COBEp-
WeHue caenku B MHOWU dopme, U M. 2 3TOW Ke
CTaTbM COAEPKMUT COOTBETCTBYIOLLEE AOMNYLLEHME.
B cBA3KM Cc 3TMM NpeacTaBAseTca, YTo B COOTBET-
CTBUW C AeWCTBYOLWMMM NonoxkeHua MK gonyctu-
Mble GOpMbI CAENOK:

ycTHaa ¢opma (n. 1 cT. 151);

nucbmeHHan ¢popma (n. 1 ct. 151);

«WHaA onpegeneHHaa ¢opma» (n. 2 cT. 151).

Caenkamm, 3ak/1l0YEeHHbIMU B YCTHOWU ¢op-
Me, CYMTAIOTCA CAEeNKU, coBepliaembie Ha Cno-
Bax [11; c. 639]. B gaHHOM cayyae umeloTcA
BBMAY CNOBA, BbICKa3aHHble BCAYyX, HO He OTO-
6pakeHHble 3HaKaMM Ha MaTepuasbHOM HO-
cutene cnosamu. He sBnsetca yCTHOW caenka,
KOrAa COOTBETCTBYIOLME YCTHbIE 3asB/eHUA 3a-
NUcaHbl B KAYeCTBe COOTBETCTBYHOLLUX 3BYKOB Ha
COOTBETCTBYIOLEM HOCUTeNle 3BYKOBOW MHOP-
mauum (MarHuTHas neHTa, undposas 3anuchb,
BUHUIOBBIA AUCK U T.n.). Mo3ToMy Ans 3akto-
YeHUsA CAENKU B YCTHOW popme ee CTOPOHaM He-
o6xoaumo, Kak npaBwuio (1 no onpegeneHuio),
OCyLL,ecTBUTb 06MEH YCTHbIMU 3aABIEHUAMM, U3
KOTOpbIX 6bl cnegoBana BONA KaXKA0M CTOPOHDI
BCTYNUTb B COOTBETCTBYIOLL,EE [OrOBOPHOE Npa-
BOOTHOLUEHME C KOHTPAreHTOM Ha KOHKPETHbIX
YCNOBUAX.

TaKKe 1 YCTHOE 3asiB/IEHNE MOMKET PAaCCMaTPU-
BATbCA KaK Haa/1exKalan popma BblpaxKeHUs BOIN
cybbeKTa Npu OCYLLECTBAEHUM UM LENCTBUN, He
ABNAIOLMXCA CAEKOM UAWM 3TanoM 3aK/IYeHUs
COENKMW, HO BAEKYWMX 33 COOOWM HopUAMYECKM
3HaYMMble MOCNEACTBMA: KAK Hanpumep, Npu oT-
Kase OT npaBa COBCTBEHHOCTM MOCPEACTBOM YCT-
HOro (XOTA MAW He MUCK/YaaA MUCbMEHHOE UK
OCYLLEeCTB/IEHHOE B WMHOW ¢dopme) obbABAeHUS,
COBEPLUEHUA APYrUX AEeNCTBUI UAWU, HAobOPOT,
6e3aeincTBMA, €CN 3TO onpeaeneHHo CBUAETE b-
cTByeT 06 ycTpaHeHWW AaHHOro cybbeKTa OT ocy-
LLEeCTBNIEHUA NPAaBOMOYNIN COBCTBEHHMKA Ha UMY-
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WwecTBo 6e3 HamepeHUs COXPAHWUTb KaKue-nmbo
npasa Ha Hero (cT. 250 IK).

MMeHHO OOMEeH C/l0BECHbIMM 3asaBAEHUAMMU
ecTb ycTHas popma caenku. Ee coseplieHme noa-
TBEPXKAAETCA, NPEXK e BCEro, HenocpeacTBEeHHbI-
MW (KOHKNIOAEHTHBIMKM) AENCTBUAMM BO MCMOA-
HEeHMe YCTHbIX AOTOBOPEHHOCTEN, UCNONHAEMDbIE
B MOMEHT COBEpPLUEHMA COOTBETCTBYIOLEN Caen-
Ku (n. 2 c1. 151 TK). B 3TOM Cnyyae ycTHanA caenka
3aK/I0YAETCA U UCTIONTHAETCA OAHOBPEMEHHO.

B cnyuyae, Korga MOMEHT 3aK/OYEHUA U UC-
NONHEHUA YCTHOW CAENKM pa3fensatoTcsa, Moa-
TBEPKAEHMEM €€ COBEPLUEHUA MOMKET C/YHKMUTb
noBefieHMe ee CTOPOH, M3 KOTOPOro SBCTByeT
COrNAacoBaHWE MX BOAM HA COBEPLUEHUE CAENKMU.
Hanpumep, Korga CTOpOHbI COrlacoBasn npoBe-
[eHMe peEMOHTa KBapTMpPbl, 3aKa34MK NoaroToBu
KOMHATy A/11 PEMOHTA M Pa3MecTUN B HEWN MpU-
BE3€HHble MOAPAAYMKOM UHCTPYMEHTbl M maTe-
puanbl, HeobXxoaMMble ANA NPOBEAEHNA COOTBET-
CTBYIOLLETO PEMOHTA.

K noBegeHWto CTOPOH (B AaHHOM ciyyae, KaK
NpaBuI0, OAHOWN U3 CTOPOH), NOATBEPKAAOLLEMY
BbIPa)KeHWEe BO/MIM COBEPLUUTbL CAENKY B YCTHOM
dopme (xoTa He McKtoYaeTca U coBCTBEHHO CO-
BEPLIEHME YCTHOW CAENKM), CAefyeT OTHeCTU U
MosYyaHue. OgHaKO MoNYaHWe MPU3HAETCs Haa-
NEMALMM BblpaXKeHMEM TaKOW BOIN TOIbKO B TEX
CNy4anx, Korga 3To NPSIMO NpPeayCcMOTPEHO 3aKo-
HOZATeNbCTBOM /IGO0 NpesBapuUTeIbHO COMAco-
BAHO CTOPOHaMW npeanonaraeMon caenku. Mpu
3TOM cornacHo n. 4 ct. 151 MK monyaHmne moxket
NPM3HABATbCA BbIPAYKEHMEM BOJIM HA coBepLUe-
HWe CAeNKM He TONbKO B YCTHOM, HO U B «MHOW
onpeaeneHHon popme», OANH U3 yAauHbIX NPU-
MepOoB Yemy nNpuBoamuTcA B YuebHMKe rparkaaH-
ckoro npa.a [11; c. 639].

[O6pawaem Ha cebs BHUMAHUE HEYyOaYHOCMb
¢opmynuposku n. 4 cm. 151 MK omHocumensbHO
moeo, Ymo MoaYaHUE MPU3HAEMCH 8blpadeHUem
80/1U cosepwUMb COenKy 8 Cay4yasx, npedycmo-
MPEeHHbIX coznaweHuem cmopoH. Takas ¢op-
MY/IUPOBKA 30KOHOOAMesIbHO20 YCMAHOB8/1eHUsA
npednosngzaem Haau4ue co2nauleHUs CMopPoH
npednonazaemoli K cosepuieHuUo cOenku o mom,
Ymo OHU 6YyOym npu3Ha8amMs Mosa4YaHuUe Haodne-
HAWUM 8bIPAYEHUEM 801U COBEPUIUMb COEKY.
O0HaKo, 8 makKoli cumyayuu 8 noodasnasawem
bosnbWUHCMEBe Ccriy4aes mMon4YaHue 0onyckaemcs
MaKUM HaOAEXAUWUM 8bIpaXEeHUEM 801U, MOsb-
KO eca1u 00Ha U3 CMOpPOH (KaK npasuso, ogpepeHm)
8 KAOKOM-mo 06bekmusuposaHHOM (Mamepua-
/IU308AHHOM) 8uUde, Hanpumep, 8 MUcCbMeHHOU
ogpepme 00HO3HAYHO donyckaem 08 cebs Mor-

YgHUE C80€20 pecrioHOeHMa 8 Kayecmee mako-
8020. [Mpusodumeslli 8 YyebHUKe 2paHOaHCKO20
npasa npumep onuceisaem umeHHo makoli cny-
yali [11; c. 639].

Bsmoli ceasu npedcmasnsemcs yenecoobpas-
Holi Koppekmuposka 0aHHoz0 n. 4 cm. 151 K ¢
mem, Ymobbl MonYaHuUe Moaao bbime NMPU3HAHO
popmoli sbipaxeHUa 80U cosepwums COesKy,
Ko20a amo onpeodeseHO He MOsbKO cozsaWeHU-
emM cmopoH npedmnonazaemoli cOenKku, HO MaKice
U Ko20a amo npedycMompeHo yca08uUaMU ogep-
meol. B 0aHHOM cay4ae nonoxceHue n. 2 cm. 396
'K 0 mom, Ymo monyaHue Moxem rnpu3Hasameo-
CA AKYEernmom, ecsau smo 8bimexkaem U3 3GKOHO-
damenbHo20 aKkma, 0bbi4as 0enosoz2o obopoma
unu U3 npexcHux 0esa08bix omHoweHuli (4mo rno-
HUMaemcs KaK (hakmu4ecKu CA0XUBWUECH, MAK
U OCHOBAHHbIe Ha paHee ocyuwecmaneHHbIX Cmo-
POHAMU 002080paX) CMOPOH, nNpedcmasasemcs
bonee koppekmHol ¢hopmynuposKodl.]

B KayecTBe OTAEeNbHOro cnocoba MoaTBep:K-
OEHUA COEeNKK, 3aK/II0YEHHOM B YCTHOM dpopme, n.
3 c1. 151 TK npeaycmatpmBaeT npeaocrtaBiaeHme
OAHOW CTOPOHOM APYroi CTOPOHE KeToHa, 6u-
JIeTa UAN MHOTO OBbIYHO MPUHATOrO MOATBEPIK-
[OaloLLero 3HaKa, ec/iv MHOe He YCTAHOBJIEHO 3a-
KOHOAaTe/IbCTBOM. Takoe «MHOEe YCTaHOBAEHUEN
B [JAHHOM C/y4yae O3HAYaeT TaKyl CUTyauuio,
Korza BblAaya TaKoro 3Haka He byaeT npu3HaHa
NOATBEPKAEHNEM UM AOCTAaTOUYHbBIM MOATBEPIK-
OEHVEM COBEpLUEHUs YCTHOW caenku. B To ke
Bpems, npeactasnaeTca 6onee KOPPEKTHbIM OT-
HOCUTb 3TOT CNOCO6 NOATBEPKAEHUA COBEPLUEH-
HOWM CAENKU K «MHbIM onpeaenieHHbIM dopmam
caenkm» cornacHo n. 2 ct. 151 TK, nockonbKy B
OAHHOM C/ly4ae K A0CTaTOYHOMY A/1A coBeplle-
HUS YCTHOW CAENKM OOMeHy CNOBEeCHbIMWU 3a-
ABNEHUAMM [AOMONHATCA KBanubuumpyowme
NPW3HAKKW, OTCYTCTBME KOTOPbIX B KOHKPETHbIX
06CTOATENbCTBAX MOMKET 3aMeTHO 3aTPYAHWTb
[0Ka3aTeIbCTBO COBEPLUEHHOM CAEKM.

[loKa3aTeNbcTBOM A0roBopa B YCTHON dopme
MOMKET CNYKUTb LIOKYMEHT, NOATBEPKAAOLNIN ee
NCMNONHEHWE, MOYYEHHbI UCMONHUBLLEN CAENKY
CTOPOHOW OT Apyrok ctopoHsbl (n. 5 ct. 152 TK).
MpaBaa, 3Ta HOpMa MMeeT 6o/bllee 3HaYeHue
B KauyecTBe 3aKpen/ieHus npaBa WMCMNOJHUBLLEN
CTOPOHbI MOTPeboBaTb OT CBOEr0 KOHTpareHTa
NpeaocTaBNeHUsA TaKOro NOATBEPKAAMOLLErO A0-
KyMeHTa. Ho TaKke cywecTtBoBaHWe NofobHOro
OOKYMEHTa MOMKET C/YKUTb MOATBEPKAEHNEM
COBEPLUEHMA CAENKN B C/y4ae, KOrga ee ucnos-
HeHue npeacTaBnfeT coboli xapaKTep nNpogos-
JAOLWMUXCA  MAXM  MO3TaMNHO-NOC/eA0BaATENbHbIX
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AeNCTBUIM BO MCNOJIHEHME YCTHOrO AOrOBOpPa, a
TaKe B OTHOLUEHMAX CTOPOH CAENKWU C 3auHTe-
PecoBaHHbIMW TPETBUMMU ANLAMKU (Hanpumep, B
NOATBEPKAEHNE BO3HUKLLETO MW NPEKpaTMBLLEe-
rocsy HUX NpaBa Ha MMyLLLEeCcTBO U T.N.). Monb3yAch
c/ly4aemM TaKKe 0bpaTMm BHMMaHUe Ha Heobo-
CHOBAHHO OrpaHWYeHHOe AONyleHWe B NpUMe-
HEHMM 3TOM HOPMbI /Wb B OTHOLWEHMUMU YCTHbIX
npeanpUHUMaTENbCKUX CAENOK: MpeacTaBaseT-
€A AONYCTUMbIM PaspeLlnTb TaKoe MNpaBo M Mo
APYTMM BMAAM TPaXKAAHCKO-MPaBOBbIX CAE/NOK,
HO HEODXOAMMBIM COXPAHWUTb 3aMpPeT Ha To, YTOo-
Obl NOATBEPXKAEHWNE UCNONHEHUA CAENMKU MO0
ObITb 3aTPeboBaHO MMEHHO MO npeanpUHUMA-
TENbCKUM CAENKAM, UCNOAHAEMbIM MPU CaMOM
nx cosepweHnn (obpatHoe 6bl HEOBOCHOBAHHO
YC/I0XKHW1I0 060pOT).

B KauecTBe L0OKa3aTeNbCTBa COBEPLUEHUA [0-
rosopa B ycTHoi ¢opme K He 3anpeluaeT ero
NOATBEP)KAEHNE CBUAETE/NIbCKUMM MOKa3aHUsA-
mu. Ct. 153 TK nnwaet CTOpoHbl CAeNKu npasa
B C/ly4ae cnopa mMexay HUMK NOATBEPKAATb CO-
BEPLEHUU CLAENKWU, ee COAep!KaHue UM UCNo-
HeHMe CBMAETENbCKMMM NOKA3aHUAMMU TONIbKO B
TOM CAy4ae, Korga CTOPOHbI He cobatonn npeanu-
CaHHYIO 3aKOHOM MPOCTYH MUCbMEHHYIO dopMy
caenkn. OgHaKo 3aKOHOAATE/IbHOrO 3anpeTa Ha
NOATBEPKAEHNE YCTHbIX CAENOK CBUAETENbCKU-
MW NOKa3aHWAMMK He CyLLecTByeT. BmecTe ¢ Tem,
AYMAeTcs, YTo NPMU3HaAHWE B 3TOM C/ly4ae TaKuX
CBUAETENbCKMX MOKAa3aHWUI B KaYecTBe NOATBEPK-
OEeHUA COBEPLUEHNA YCTHOM caenku (a Tem bonee
— €e CoAeprKaHMWA) NOJHOCTbIO OTHOCUTCA K cdhepe
CYAEeNCKOro yCMOoTpeHMA, MO0 UX LEHHOCTb MOXKET
OblTb BECbMa COMHUTENbHOM B CU/Iy 0COBEHHO-
CTe YenoBeYECKOW HaTypbl U, KaK YKasblBaaoCb
Bbllle, HEHAAEXKHOCTU YEeNOBEYECKOW NAaMATH.

14. AHanu3 cogepxaHua crct. 151 n 152 TK
No3BONAET CAEeNaTb BbIBOL O TOM, YTO CAENKa,
coBeplIeHHaA B NUCbMmeHHOW dopme, nopgne-
JKUT U3N0XKEHUIO Ha Bymare c uCNoNb3oBaHMEM
6YKBEHHbIX U UHbIX rpadryecKux 0603HaYeHU,
NO3BONAKOLWMX ONPEeAeNUTb COAEepKaHue 3Toi
CAENKMU.

He BbI3blBAaeT COMHEHMSA, YTO M30XKEHHaA B
nnMcbMeHHoM dopme caenka npeactasnsert cobom
OOKYMEHT B TOM MOHMMaHUK, KOTOPOE NpuaaeTcs
3TOMY TEPMMHY Ka3axCTaHCKMM 3aKOHOM. B yacT-
HOCTM, B cooTBeTcTBMM € n/n. 9) cT. 1 3akoHa 06
apxmsax Ne 326-1 gokymeHTOm aABnAeTca ntobas
«3apUKCUPOBAHHAA HAa MaTepuaibHOM HocuTene
MHPOPMaLMA, NO3BONAIOLLAA ee MAEHTUOULMPO-
BaTb» [15].

370 neranbHoOe onpegeneHne NoOHATUA K4OKY-
MEHT» MOJIHOCTbIO KOPPENNPYeTCa U C AelCTBYLO-
Wwmmn B KasaxctaHe HaLMOHAbHbIMW CTaHAapTa-
MW (KOoTopble B CU/ly 3aKOHOB O MPABOBbIX aKTaxX
[17; n. 3 cT. 7] n O TEXHUYECKOM pPeryanpoBaHmnm
[18; n. 1 cT. 21] MOryT 6bITb BKAKOYEHBI B CUCTEMY
Ka3axCTaHCKOro 3aKoHOAATe/IbCTBa). B YyacTHOCTH,
B ctaHgapte CT PK ITOCT P 52292-2007, B KoTO-
pOM OMpeaenstoTcs WMMelLme puanyeckoe
3HaYeHMe TeEPMMHbI, PACMOIOXKEHHbIE B CUCTEMA-
TU3UPOBAHHOM MOPSALKE, OTPANKAIOLLEM CUCTEMY
NMOHATUI B 0BNACTU 3N1EKTPOHHOrO OOMEHa WH-
dopmaumen, cogepHKMTCs HECKOJIbKO BapMaHTOB
onpeaeneHus TepMUHa «AOKYMeHT». OpaHaKo
BCE OHM 0O6BEAMHATCA eAUHbIMU KPUTEPUAMM,
COrNacHoO KoTopbimM (a) AOKYMEHT npeacTaBns-
eT cobol cnocob ¢puKcaumm Ha maTepuasbHOM
HocuTene onpeaeneHHol uWHboOpMauumM, ocy-
LecTsiAsemon ¢ cobnogeHnem pekBu3nUTOB, Mo-
3BONAOWMNX MAeHTUdUUMPOBaTbL 3adUKCUPOBaH-
HYl0 Takum obpasom uHdopmaumtio, (6) cama aTa
nHbopmauma npegHasHayeHa AAA BOCNPUATUA
4YesI0BEKOM (TO eCTb MOANENKUT U3NOKEHUIO DYK-
BaMM, YMCAAMM U WHBIMU BOCMPUHUMAEMbBIMM
3HaKaMM C onpeseneHHbIM 3HaYEHUEM AN UHbI-
MW cnocobamu, gonyckas ob6opoT 3ToM UHOpP-
MaLuMu CpeacTBaMm, MPUMEHUMbIMU K AaHHOMY
TUNY AOKYMEHTA), U (B) cam AOKYMEHT npeacTas-
NAeT U UHPOPMALMIO, U ee HOCUTESb.

Taknm obpasom, 6os1ee NoAHbIM, XOTA M 0606-
LLEeHHbIM, onpeaefieHUeM MOHATUA KAOKYMEHT»
MOMKET CAYXKWUTb Creaytollee, «A0KYMEHTOM fB-
NAeTCA CTPYKTYPMpPOBaHHaA MHGOPMaLUS, NPAMO
WM KOCBEHHO MpefHasHayeHHasa Aaa BoCnpuA-
TUA YENOBEKOM, KOTOpas MOXKET nepenasaTbcs,
XPaHUTbCS, pPa3blCKMBATbC M 0bpabaTbiBaTbhCA
C MOMOLLbBIO YYPEKAEHUYECKUX MPUNONKEHUN, TO
€CTb NOA/IEXUT PaA3MELLEHMIO HA KOHKPETHOM
HocuTene B 3agaHHOM dopmaTe» [19; n. A.1 Mpu-
noskeHus Al.

Ob6paLieHne K ynomaHyTomy 3akoHy No 326-1u
NCNOMb30BaHWE NerasibHOro onpeaeseHna AoKy-
MeHTa MO3BOAUT caenatb bonee onpeneneHHble
BbIBOAbI O TOM, 4TO K paccmaTpmuBaeT B KayecTse
NUCbMEHHOM GOpPMbI CAENKM B CBA3M C TEM, YTO
€ 2016 roga TakoBOW paccmMaTpPUBAETCA U CAESKa,
COBEpPLUEHHAA B «3/1EKTPOHHOMN popme.

[30ecb ommemum, ymo noHsmue OOKyMeH-
ma, 3aKpenneHHoe 8 3akoHe Ne 326-I, npedcmas-
a5emcsa  nosHOCMb0  PACPOCMPAHAOUUMCSA
HaG 4YacmHornpagosblie COesnKu, 0popMsaEeHHbIE 8
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nucemeHHol bymaxcHol unu aneKkmpoHHoU pop-
mMe, yoocmoegepeHsl /U OHU HOMapuasabHO Uau
Hem.

3mo obycnosneHo mem, Ymo MAaKas MUCb-
MeHHO oghopMaeHHaA coenka 8 coomsemcmauu
co cm. 7 K aendaemca ocHo8aHUEM 803HUKHOBE-
HUS, UBMEeHEeHUS UAU NMPeKkpaweHuUs 2pam0aHCKUX
npas u obs3zaHHocmel, U 8 cusy 3mMozo umeem
3Hayumocme 011 obwecmsa uau onpeoeneH-
HY0 YeHHOCmb 0414 e20 cobcmeeHHUKAd. 3mo, 8
cuny neaanbHbix onpeodeseHull, coo0epHaujuxcs
8 cmcm. 1 u 18 3akoHa Ne 326-l, onpedensem
MakKyto coenKy 8 Kauecmee apxugHo20 OOKYMeH-
ma, noodaexawye20 COXPAHEeHUK 8 UHMepecax
nons3osamesneli 8 20CyO0aPCMBEHHbLIX U He20-
CcyoapcmeeHHbIX apxusax 8 coomeemcmeuu ¢
mumnoseIMuU npasunamu OOKYMeHMUpPOoB8aHUA U
yrnpaeneHus 0oKymeHmayuell 8 eocydapcmeeH-
HbIX U He2ocy0apCmeeHHbIX 0p2aHuU3ayusax u ne-
peyHemM muroebix OOKYMeHMo8, 0bpa3youuxcs
8 0eAamesibHOCMU 20CYy0apPCMBEHHbIX U HEe20Cy-
0apcmeeHHbIX 0pP2aHU3aUUAX, C YKA3AHUEM CPOKA
xpaHeHusA. Coomeemcmesyouue HopMamugHsie
npasosbie aKMbl 8 HACMOAUW,EE BPEMA YMBEPIH-
deHbl MuHucmepcmeom Kyanbmypsl U criopma
Pecnybnuku KazaxcmaH 8 Kauyecmeae yrnosaHoOMo-
YeHHO20 op2aHa.]

OpHaKo, B AAaHHbIA MOMEHT OTMETUM, YTO
HEe3aBUCUMO OT COBEepLUEHUA CAENKU B MUCb-
MeHHo ¢opme Ha 6ymarKHOM HocuTene Uau B
3NeKTpPOHHOU dopme, 06sa3aTeNbHbIM ABAAETCA
ee nognucaHue CTOPOHaAMM UAU UX YNOAHOMO-
YeHHbIMM (B CUNY 3aKOHA, CAENKU, yYpeauTesb-
HbIX AOKYMEHTOB M/IM KOPNOPaTUBHbLIX peLue-
HUIN OPUAUYECKOrO NnLA, NM60 daKTUUYeCKUx
obcToaTenbcTs) npepcrasutenamu (n. 2 cr. 152
FK). OgHaKo, o6pawiaeT Ha ceb6a BHUMaHUE BaX-
HaA OroBOPKAa O TOM, YTO MHOE MOMKET BbITEKaTb
13 obblyaeB genosoro o6opora B AaHHOM cChy-
Yyae npepcTaBafeTca HeopHO3Ha4yHOW. Takoe
«UHOE» MOMKeT O3HauyaTb OTCYTCTBME Heobxo-
OAMOCTU UMEHHO B NOANUCAaHUU, B YACTHOCTH,
OO0roBopa, HoO obycnosauBaeTr HeobxoaAMMOCTb
B noucke 3¢ PeKTUBHbIX pelieHuit ana npuem-
IeMOro [A0Ka3saTe/IbCTBa BblPAaXeHHOro BoJe-
M3bABNEHUA COBEPLUUTb CAENKY U COBCTBEHHO
COBEpLUEHUA CAENKHU.

B yacTtHOCTM, BymMaXKHbli OOKYMEHT, B KOTO-
POM M3/I0}KEHO COAEpPrKAHNE CAENKM, CNYKALLMI
Hagnexawen GOpMON CAENKU, AO/KEH coaep-
aTb noanucu ero ctopoH. O4eBMAHO, YTO 3TU

noanucu AoAXHbl OblTb HaHECEeHbl CTOPOHAMMU
(Mx npeacTtaBUTENAMM) BPYYHYHO C MCMO/b30BaA-
HMEM WHCTPYMEHTOB A/1A NUCbMa (Hanpumep,
LUAPUKOBOW MM MepbeBoi pyyKkoi). Ecnm 3ako-
HOZATE/IbCTBO HE COAEPMKMUT KaKMX-TO creuunab-
HbIX TpeboBaHWI Mo 3TOMy noBoAdy, UAN OAWH
M3 YYaCTHUKOB CAENKM He TpebyeT MHOro, Takue
NOAMMCK MOTYT BbITb MPOCTAB/IEHbI MOCPEACTBOM
dakcmmne (bakCMMUABHOTO KOMMPOBaHUA NOA-
nucu) (n. 2 ct. 152 IK).

MomMmo ycTaHoBNeHMA oblero TpeboBaHMUsA
06 obsA3aTenbHOM MOAMNUCAHUM CAENKM, CoBep-
LUEeHHOM B NMCbMeHHOW dopme, B n. 3 cT. 153 K
npeaycMaTpMBalOTCA CAy4yau, KOraa 3aKoHamM
KasaxctaHa nam no tpeboBaHUO OAHOM U3 CTO-
POH CAENKW MOTyT YCTAaHaBAMBATLCA AOMNOJHU-
TeNbHble (K U3TOXKEHUIO COAEPMKAHUA CAENKMN Ha
bymare M MNoAnMCaHUIO COOTBETCTBYHOLLErO AO-
KYMeHTa CTOPOHaMW cAeNkn) TpeboBaHUs, KOTo-
PbIM O0/1}KHA COOTBETCTBOBAaTb GOPMa CAENKM, B
YyacTHOCTK, ee coBeplieHMe Ha BnaHKke onpepe-
NIeHHON GOpPMbI AN CKpenaeHWe neyaTbio, Nos,
Yyrpo30i NpMMeHeHUa COOTBETCTBYHOLMM 06pa-
30M NpPeayCMOTPEHHbIX MOC/AeAcTBUM Hecobnto-
AeHuA 3Tux TpebosaHui. MpumeyatenbHoO, YTo
dopMynMpPOBKA 3TOM HOPMbI B TPETbelr Yyactu n.
3 c1. 152 K n3noXkeHa TakK, YTO Takue AONOSHMU-
TeNbHble TPeboBaHMA MOryT ObiTb OrpaHMYeHbI
TONIbKO TPebOoBAHMAMM M3NOXKEHMA Ha ocobom
6n1aHKe M CKpenaeHuss MMCbMEHHON CAenKu ne-
YyaTbto. BMecTe c Tem, KaK y¥Ke 0Tme4anoch, fony-
CTMMbI TaK¥e COrnacoBaHWe CTOPOHaMM MpuUme-
HEeHUs 1 Apyrnx TpeboBaHWMI KakK, Hanpumep, ob
0653aTe/IbHOCTU HOTApPMaIbHOTO YAOCTOBEPEHMA
CLENKMN.

MpumeyatenbHO, 4TO B cOOTBETCTBMMU C . 1
ct. 151 TK npegycmatpusaeTtca aBa Buaa nNUChb-
MeHHoI ¢popmbl — NpocTas M HOTapuanbHas.
M MmeHHO Takoe perynvpoBaHue, BO-NEpPBbIX,
OT/IMYaeTcA OT 3anagHbiXx 06pa3LoB 3aKOHOAa-
TeNbHOTO PeryanpoBaHuA 3TOro BOMpPOCa U He
cooTBeTcTByeT 3HaudeHuto crct. 153 u 154 TK,
1Mb0 HOoTapuasbHOE YA0CTOBEPEHUE CAENKU OT-
HOCUTCA He K cnocoby BbipakeHnUs BOAU CTOPOH
caenku, a obecneurMBaeT MUCNONHEHUE 3aLLUT-
HOM GYHKUUM cOOTBETCTBYIOWMUX POPMabHbIX
TpeboBaHuii (TO ecTb NO3BONSET BbIABUTb Ce-
Pbe3HOCTb HAMEPEHWUI CTOPOH CAENKM Ha ee co-
BepLUEHWE, BbIABUTb AENCTBUTENBHYIO BOJIIO CTO-
POH, a TaKKe NoaTBepPAUTb UX 4eeCcnoCobHOCTb U
OTCYTCTBUE WHbIX 06CTOATENLCTB OPUANYECKOTO
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3HAYeHUA, NPEenATCTBYIOWMX OCYLLECTBEHUIO
COENKM W/MAWM OCMapuBaHUIO ee AeNCTBUTE/b-
HOCTW MO OCHOBAHUAM, CBA3AHHbBIM C IMYHOCTbIO
CTOPOH, cBOHOAOW MX COOTBETCTBYIOLLErO BOJE-
N3bABNEHMA UK cObBNtoaeHNeM 3aKOHOAATENb-
HbIXx TpeboBaHWI OTHOCUTE/NIbHO CcoAepKaHuA
COENKN).

Bo-BTOpbIX, C y4eTOM NPU3HAHUA B CBA3MU C
npuHaTuem 3akoHa Ne 419-V [14] nucbmeHHOM
dopmoit caenku ee coseplieHUE B 3/IEKTPOH-
HoW ¢popme HOTapuanbHoOe yaoCTOBEepeHue Ta-
KOW CAENKMW Yy}Ke He MOXKeT paccMaTpuBaTbCA
KaK HOTapuasibHaA nucbMmeHHaa ¢opma cpen-
Kun.

B-TpeTbux, ecn NnUcbmeHHana Gopma caenku
Aonyckaetcsa 6bITb NPOCTOM UM HOTAPUANbHOW,
TO BO MHOrux cratbax MK (aa u gpyrux 3akoHo-
JaTeNbHbIX aKTax), ycTaHaBAMBalOWMUX Tpebo-
BaHUA NUCbMeHHOW GopMbl CAENKKU NopJ, Yyrpo-
30/ ee HUYTOXKHOCTU B Cny4vyae HecobalogeHus
atoro TpeboBaHuA (Hanpumep, n. 3 c1. 758, n.
3 cT. 825 TK 1 MH. Ap.) HEKOPPEKTHO NPOCTO
YKa3biBaTb 06A3aTeNbHOCTb CO6MI0A4EHUA NUCH-
MeHHoW ¢popMmbl AO0roBopa, HO He06Xo04UMO He-
nocpeacTBEHHO onpeaenaTb, AONMKHA /N OHaA
6bITb NPOCTON MK HOTapUAZIbHON NUCbMEHHOM
dopmoii: cyllecTBylolee Ke peryiMposaHue
CO34a€eT yCn0BuA ANA HeonpeaeneHHoCTH B che-
pe rpaxgaHckoro obopoTa (KOTopas ceroaHs B
onpeneneHHoM CTeneHn HUBENPYETCA CIOMKMB-
Lwencs A4enoBon 1 cyaebHoM NPakTUKON, HO CBU-
[eTenbCcTByeT O TEXHUYECKOM HEeCOBepLUEHCTBE
3aKoHOAAaTeNbHOW TexHWKkM K M noteHuuane
pasHornacuii Mexay y4acTHMKamum obopoTa).

B-yeTBepTbIX, €CN 3aKOHOAATEIbHbIE Tpebo-
BAHWSA O NMUCbMeHHON duMpme cAenKku pacnpo-
CTPaHATb TaKKe HAa HOTAPWMA/IbHO YA40CTOBEPEH-
Hble CAEeNKM U nocneactTsnem HecobnogeHua
npeannucaHHoOM NUCbMeHHOW ¢opmbl onpeae-
NATb HUYTOXHOCTb CAE/NKMU, To 3To (a) byaeT us-
JUWHUM NOBTOPOM coaeprKaHua n. 1 ct. 154 TK
(4TO He cooTBETCTBYET NPaBUIAM OPUANYECKON
TEXHUKKN, MPUMEHUMbIM K COAEPXHKAHUID HOp-
MaTMBHbIX MPaBOBbIX aKTOB), U CaMOe [MaBHOE,
(6) cospaeT HenpeoAONUMbI KOHPAUKT MeXay
HOPMaMM O 3HAYEHUU HUYTOMNKHOCTU CAENOK U
copeprkaHuem n. 2 ct. 154 TK (o yem Bbiwe yxKe
roBOPUNOCH).

C yyetom 3TOro uenecoobpasHo coBeplUeH-
CTBOBaHME COOTBETCTBYIOWMX NonoxKeHu [K
C Tem, 4TOobObl HOTapuasbHOE YAOCTOBEPEHUM

CAENKN, XOTA U KBAaAMPUUMPOBATbL B KayecTse
33aKOHOAATENIbHO YCTAHOBAEHHOTO GOPMabHO-
ro TpeboBaHMA (Kak 3TO NpeaycCMOTPEHO coaep-
KaHuem cT. 154 TK), Ho oTKaszaTbcs OT pasgene-
HUA NMUCbMEHHON GOPMbI CAEMOK HA NPOCTYIO U
HOTapPWa/IbHYIO, UCKOYMB CaMO MOHATUE «HO-
TapuanbHasa NUCbMeHHana popma CAeNKN».

15. KaK y»ke oTme4anocb Bblle, B CBA3U C NpuU-
HATMeM 3aKoHa Ne 419-V [14] ¢ 1 aHBaps 2016
roga NMcbMeHHOM GOpPMON CAeNKM TaKKe npu-
3HAeTCA ee CcOoBeplIeHWE B 3NEKTPOHHON ¢op-
me (n. 1-1 c1. 152 TK). MoHATUE «3INEeKTPOHHOIA
dopmbi» caenku He onpeaenserca Henocpes-
ctBeHHo B K. OgHaKo aHanu3 cneuuasnbHbIX
3aKOHOAATe/IbHbIX HOPM NO3BONAET NOHATb ero
copeprKkaHue.

B yacTHOCTH, B COOTBETCTBMM C COAEPKALLNM-
ca B n/n. 18 ct. 1 3akoHa N2 326-| onpeaeneHu-
eM MOHATUA «NepeBod apPXMBHbIX AOKYMEHTOB
B 3/IEKTPOHHYIO GOPMY» MOMKHO cAenatb Bbl-
BOA, 4YTO Takaa ¢opma npeactaBasetr cobom
3NEKTPOHHYIO KOMWUIO AOKYMEHTa, CO34aHHYI0 33
CYeT MepeHoca UK BKAKOYEHMA UHbIM 06pa3om
CcBefAeHUl B cneumanbHble MHGOPMALMOHHbIE
cuctembl [15]. Hanpumep, AOKYMEHTbI, COXpa-
HeHMe M 0BOPOT KOTOPbLIX NpesycMmaTpuBaeTcs
3aKOHOAATENBCTBOM 0O apXMBHOM Jene noa-
JIEXKUT OCYLLLECTBIEHMIO B MUHPOPMALMOHHbBIX CU-
ctemax (MC), onpeaeneHHbIX yNoAHOMOYEHHbIM
opraHom B chepe MHPopmaTM3aLmm No cornaco-
BAHWIO C COOTBETCTBYIOLLMM YNOJHOMOYEHHbIM
opraHom. B cootsetcteumn ¢ n/n. 19) ct. 1 u cT.
15-1 ykasaHHoro 3akoHa Ne 326-1 npoussogutca
3TO CEPBUCHLIM MHTErpaToOpoOM «3/IEKTPOHHOTO
NPaBUTENBCTBAY», ABAAIOWMMCA OPULANYECKUM
IMLOM, BbINOAHAWMM GYHKLUM NO METOA0/0-
rmyeckomy obecrneyeHuto pPasBUTUA APXUTEKTY-
pbl «3/IEKTPOHHOrO MPaBUTENLCTBA» U TUMOBOW
APXUTEKTYPbI «3/1EKTPOHHOTO aKMmaTa», a TaK-
e MHble QYHKLMU B COOTBETCTBUM C 3aKOHOM
06 nHdopmatusauymu.

Mpu 3TOM, Kakoi 6bl HM Bbina 3Ta UC, He BbI-
3blBAET COMHEHMUI, YTO MOJIHOCTbIO MPUMEHMU-
MbIMWU ABAAtOTCA TpeboBaHMA 3TOro 3aKoHa o
TOM, YTO AOCTYN K AOKYMEHTaM O YacTHOMpPaBo-
BbIX CAENKAX B 3N1EKTPOHHOM dopme «ABAseTCA
OTKPbITbIM AN1A BCEX 3aMHTEPECOBAHHbIX rOCYy-
[ApPCTBEHHbIX OpraHoB ¢ cobatoaeHnem Tpebo-
BAaHWI NO 3alUMTe rocyfapCcTBEHHON, KOMMepYe-
CKOM M MHOWN OXPaHAEMOM 3aKOHOM TaliHbI» [15;
cT. 15-1], a cornacHo n. 2 cT. 152 TK aneKTpoH-
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Hasa ¢popma NUCbMEHHO COBEPLUEHHON’ CAenKu
noAaneXut NoANUCaHUIO ee CTOPOHaAMU, Npwu-
yemM CpeacTBOM TaKOro NOANUCAHUA ABAAeT-
CA 3NeKTPOHHaA uudpoBaa Nognucb, 3a cyer
yero TaKas 3N1eKTPOHHaA dopma AOKYMEHTa
ABNAETCA PaBHO3HAYHOW cAenke, COBepLUEH-
HOI Ha BymaXXHOM HocuTene U NOANUCAHHOM
cTopoHamu (Ux npegcrasutenamm) cobcTeeH-
HOpYYHO.

MoHATME «3MEKTPOHHOM undpoBoM noa-
nucu» onpeaeneHo 8 n/n. 16) cr. 1 3akoHa Ne
370-11 [16], cornacHO KOTOpOMY OHa NpeAacTas-
naet cobolt «Habop 3NEKTPOHHbIX UMPPOBbIX
CMMBONOB, CO3JaHHbIA CPeacTBamMM 3NEeKTPOH-
HOM uMdpPOBOM NOANUCU U NOATBEPXKAAOLLINI
[OCTOBEPHOCTb 3/1EKTPOHHOTO AOKYMEHTa, €ero
NPUHAANEXKHOCTb M HEU3IMEHHOCTb COZepKa-
HUA». TakMm obpasom, elle pas yTBep:KaaeTcs,
YyTO NMMCbMeHHas dopma CAeNKKU, CoBepLIaemasn
B 3/1EKTPOHHON pOpMe, O3HAYaeT co3gaHue ao-
KYMEHTA, KBaNMPULMPYEMOrO B KayecTBe 3/1ek-
TPOHHOIO AOKYMEHTa, «B KOTOPOM MHPOopMaL A
npeacTaB/ieHa B 3/IeKTPOHHO-UMPpoBon popme
M yaocToBepeHa MoOCPeacTBOM 31EKTPOHHOM
undposon noanucu» [16; n/n.12) cr.1].

CnepyeT NPUHMMATbL BO BHUMAHME, UTO paHee
YNOMSAIHYTbIA HauMOHanbHbIM cTaHgapT CT PK
FOCT P 52292-2007 He TONbKO «ycTaHaBAuBaeT
TEPMUHbI U onpeaeneHna B 061acTu 31EKTPOH-
Horo obmeHa nHbopmaumel c naeHTMduKaymen
CBA3M MEXAY HUMM», HO TaK¥Ke npeanucbiBaer,
4yTO onpepenAaemble B HEM TEPMUHbI «L0/KHbI
MCNONb30BATbCA 3aMHTEPECOBAHHbIMU NULLAMU
B 06/1aCTN 3N1€KTPOHHOro 0bmeHa MHpopmaum-
ein [19; cT. 1]. A B npuaOXKeHUM A K 3TOMY CTaH-
OAPTYy «3/IEKTPOHHbIN AOKYMEHT» onpeaeneH
KaK «MHGOPMALMOHHbI 06BEKT, COCTOALWMN U3
OBYX yacTeit:

- PEKBU3UTHOW, cofepKalen naeHTuduum-
pytolme atpmbyTbl (MMs, BpeMs U MecTo co3aa-
HWA, faHHble 06 aBTOpe U T.A4.) U 3NEKTPOHHVYIO
uMdpPOBYIO NOANNUCH;

- copeprKaTenbHOM, BKOYAOLLEN B CebA TeK-
CTOBYIO, YNCNOBYIO N/UNn rpaduyeckyto NHPop-
MaLmto, KoTopasa obpabaTbiBaeTca B KayecTse
eaMHOoro uenoro». MNpu 3Tom yKasbiBaeTcs, YTo
npu» HeobxogmMmocTn [ moxeT npuobpetatb
pa3inyHble GopPMbl BU3yasibHOrO OTOOpaKeHus:
Ha 3KpaHe uaun bymare», To eCTb OH NPU3HaeTcA
«OOKYMEHTOM Ha MalUMHOYMTAaeMOM HocCuUTe-
ne, ANA UCNONb30BAHUA KOTOPOro HeobxoaMmbl
CpeacTBa BblYMCANTEIbHON TEXHUKK» [19].

Cnepyetr OTMETUTb, YTO Mbl He BUAUM npe-
NATCTBUIA U ANA HOTAapUaIbHOTO YAOCTOBEpPEeHUs
CAENKU, COBEPLUEHHOW B 3/IeKTPOHHOU dopme
(B TOM NOHMMaHUU, KOTOpoe NpUgaEeTca 3TOMy
TePMUHY Ka3axCTaHCKUM 3aKOHOA,aTe/IbCTBOM U
OMUCAHO HUXKE), NOCKONbKY HOTapuaabHoOe ya0-
CTOBepeHue, XOTA U ABNAACb YacTblo 06A3aTeNb-
HbIX MO 3aKOHY WU COI/1IaCOBAaHHbIX CTOPOHa-
MU GopManbHbIX Npoueayp NpU CoBepLUeHUU
rpakAaHCKO-NPaBOBbIX CAE/NO0K, HO NpeacTaBna-
10T CO6011 He AeMCTBUA CTOPOH COOTBETCTBYIOLLEM
CAENKU, a UMEIOLLIUM Npexae Bcero ny6anuHo-
npaBoBOe 3HaYeHUe aKTOM HoTapuyca. a8 3To-
ro Wb Heob6XoAMMO Hagnexalee onpeaene-
HUe YCN0BUI U NOPAAKA TAKOro HOTapUabHOro
YyAO0CTOBEpPEeHUs, U B Lielom — obecneunsatoLmx
HagNexal i 31eKTPOHHbIN O0KYMeHTo060poT,
TO ecTb MO3BONAIOWMUX O6MEH 31eKTPOHHbIMMU
AOKYMEHTAMM MeXKAY rocyaapcTBeHHbIMU opra-
Hamu, GU3NYECKMMU U IOPUANYECKUMU JIULLAMU
3a cYeT NpUMeHeHUss HeobXoANMOI COBOKYMNHO-
CTU COOTBETCTBYIOLLUX NMPOrPaMMHbIX U TEXHU-
YEeCKUX CpeacTB, UCNO/Ib3yeMbIX ANA CO34aHUA
M NPOBEPKM NOAJMHHOCTU 3/IEKTPOHHOU UuUd-
poBoii noanucu.

16.B n. 1 cT. 152 TK copepntca Hencyepnobl-
BalOLWMI nepeyvyeHb CAENOK, KOTOPble AO/MKHbI
COBepLlIaTbCA B NMUCbMEHHOW dopme, npuyem
3TOT NMepeyeHb BK/AOYAET B ceba OTCbIIKY K 3a-
KOHOAATEe/NIbHbIM aKTaM, KOTopble MOTyT CAy-
UTb UCTOYHUKOM TpeboBaHuA 06 obAsaTesb-
HOCTU NUCbMeEHHOM GOopMbl ANA KOHKPETHOro
BUAA CAENKN, U NPefyCMATPUBAET BO3MOXKHOCTb
yCTaHOBNEHUS 0653aTe/IbHOIO MCNO/b30BaHMUA
NUCbMeEHHON GOpPMbI AR CAENKM COFNaLleHneM
CTOPOH.

B cBoto ovepenp, cT. 154 TK TaKkKe ccblnaeTca
Ha 3aKoHOoAaTe/NlbHble aKTbl (B TOM YMcae U cam
I'K) KaK MCTOYHWK ycTaHOBAEHMA TpeboBaHM 06
0653aTe/IbHOM  HOTapWaNbHOM  YAOCTOBEPEHUU
COENOK.

Mpn 3TOM, BO BCEX 3TUX C/y4YasX, 3@ UCKAIO-
yeHMem cuTyaumi, korga MK npusHaeT cooTseT-
CTBYIOLLME CAENKM HUYTOXKHbIMU, COBEpPLUEHUE
N coeprKaHue CAeNKM MOXKeT NoaTBepXKaaTbcA
WHbIMW [0KA3aTe/NbCTBAMMU, HE ABAAIOLLMMUCA
CBUAETENbCKMMM MOKa3aHUAMKU, B TOM 4ucne
€C/IN OHM OCYLLECTB/EHbI B 3N1€KTPOHHON dpopme
6e3 ncnonbzosaHusa ILUM. Huxke npeanaratorca
TabAnLbl C NepeyHsMU BUAOB CAENOK, YKA3aHU-
€M Ha NPUMeHMMble K HUM popmanbHble Tpebo-
BaHMA W NOCNEACTBMA UX HeCcOobAOAEHMUSA.
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Caenkun, nognexaiime cosepwieHuio B NUCbMEeHHOM ¢opme:

Ne
n/n

Bug caenku

Hopma K

MNocneacreua HecobnogeHUs
nUcbmeHHo popmbl caenku

BHewHeaKoHOMMYeCKanA caesnka

M.3cr.153un.2cT.

1104

Mpu3HaHMe CAENKN HUUTOXHOM

OcywiecTsasemasn B npouecce
npeanpuHMMaTeNbCKOM
OeATeNbHOCTU (Kpome Caenok,
MCMNOHAEMBIX NPU CAaMOM KX
coBeplUeHum)

M/n.1)n. 1cr. 152

JIMeHne CTOPOHbI NpaBa B
C/lyyae cnopa noaTBepXaaTb ee
coBepLUeHUNE, cogeprKaHne nnm
MCMOJIHEHME CBUAETENbCKUMM
NoKasaHMAMMK

CoBeplUeHHble Ha CYyMMY CBbILLE CTa
MECAYHbIX PacyYeTHbIX NoKasaTesnein
(3a MckNoueHnem caenok,
MCNOTHAEMBIX NPU CAMOM KX
COBEpLUEHMM)

M/n.2)n.1cr. 152

JlweHne CTOpoHbI NpaBsa B
C/lydae Crnopa noarsepaaTb ee
coBeplieHne, cogepxaHue naun
ncnoiHeHne cenaeTenbCKMMmm
MOKa3aHUAMU

C yuetom TpeboBaHui 'K, oTparkeHHbIM B NpeablayLei Tabaumue, K oTaenbHbIM BUAAM 40-
roBOPOB NPUMEHAIOTCA CAeAyoLLIMe COOTBETCTBYIOLLME NONOKEHUSA 06 UX COBEPLUEHWUN B YCT-
HOM MU NMUCbMEHHOM (B NPOCTOM UM C HOTapUaibHbIM yA0CTOBEPEHNEM) popMe:

Ne Bug (HammeHoBaHue) dopma caenku Hopma MK Mocnepcreua HecobnoaeHun
n/n CAENKU dopmbi caenkun
Jorosop Kynam-npogaxu - YCTHas; Ct. 406 Ob6uwme nocneacTsma ann
- MUCbMeHHasnA cAenok
[loroBop meHbl - YCTHas; Cr. 501 Ob6uwme nocneacTsma ann
- MUCbMEHHasnA CAEeNnoK
[orosop gapeHua - YCTHas; Cr.cT. 506 1 508 Obuwue nocneacTsmA
- MUCbMeHHasnA 3a VCKOYEHMEM
HUXenepeyunucaeHHblX
cnyyaes.
Jorosop aapeHnaaBnxnmoro
MMyLLEeCTBa  J0/MKeH OblTb
coBeplweH B MNUCbMEHHOWM

dopme B cnyyanx, Korga:

1) paputenem  aBaseTca
topuanYeckoe Lo "
CTOMMOCTb gapa npesbllaeT
[ecATb MeCAYHbIX PacyeTHbIX

nokasaTeneu;
2) [0roBop COAEPHKUT
obellaHune AapeHua B

Gyayuiem.

B aTux cnyyasax gorosop
OApPeHus, CoBepLUEHHbIN
YCTHO, HUYTOXKEH.
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Jorosop
MMYLLLECTBEHHOrO Halima
(apeHgpbi)

- YCTHas;

- NMUCbMEeHHas
(Ha cpok bonee
1 roga, nnun
Korga XoTs Obl

OfHOM CTOPOHOM

Cr.cT. 540 n 544

Obuwue nocneacTeuns ana
COeNnoK

[0roBopa
ABnAeTcA
topuanyeckoe
Anuo)
[Jorosop 6e3B03me34HOr0| - ycTHaA Ct. 604 O6wwme nocneacTsma ann
Noab30BaHUA - MUCbMEHHaA CcAenokK
MMYLLECTBOM
[orosop nogpaga - YyCTHasA Cr. 616 Ob6wme nocneacTsma ann
- MUCbMEHHaA CAenoK
[loroBop BO3me34HOro - YCTHaA Cr. 683 Obwue nocneacTsns ana
OKaszaHuA ycnyr - MUCbMEHHasnA CAenoK
JloroBop nepeBo3Ku - YCTHaA Cr. 688 O6uime nocneacTsma ann
- MUCbMEHHasnA CLAeNnoK
TpaHcnopTHaa - MUCbMEHHaA Cr.cT. 708 1 709 O6uwue nocneacTsns ana
aKkcneguuma CLAEeNnoK
[orosop 3alima - YCTHaA Cr.ct. 7151 716 O6uwme nocneacTsma ann
- MUCbMEHHasnA CAenoK
Jorosop - NUCbMeHHasn Cr.ct. 7291 730 Obuwume nocneactsma ann
dMHaHCMpPOBaHMA Nog, CoenokK
YCTYMNKY AEHEeXHOro
TpeboBaHun
(paKTopuUHra)
Horosop xpaHeHua - yCTHasA Cr.ct. 768 1 772 Obwue nocneacTsns ana
- MUCbMEHHasA coenok
[Jorosop nopyyeHus - NMUCbMEHHas Cr. 846 Obwue nocneacTsns ana
cAenok
Jorosop kKomunccum - MUCbMEHHaA Cr. 865 Obuwwme nocneacTena ans
cAaenok
JoseputenbHoe - MUCbMEHHaA Cr.cT. 883 1 887 Obuwwme nocneacTena ana
ynpasneHune coenokK
UMYLILECTBOM
KomnnekcHas - NMUCbMEHHas Cr.cT. 896 1 897 Obwue nocneacTsns ana
npeAnpuHUMaTeNbCKas coenok
NNUeH3uA
(dpaHyaiiaunHr)
Jorosop peHTbl - NMUCbMeHHaA Cr.ct. 5171 518 Jorosop peHTbl NoanexXut
HOTapuanbHasa HOTapuaalbHOMY

YA,0CTOBEPEHMIO.
ObpemeHeHne

PEHTOW HeABUXMMOTO
MUMYLLECTBA NOANEKNUT
TaK¥Ke rocy4apcTBeHHoM
perncTpaLmm B COOTBETCTBUM
C 3aKOHOAATENbCTBOM

0 rocyapcTBeHHoM
perncTpaLmm npas Ha
HeaBUKMMOE MMYLLLECTBO.
HecobntopeHue yKasaHHbIX
TpeboBaHW BNeYyeT
HWYTOXKHOCTb AOroBOpa
PEHTbI
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B MK Tak»ke npeaycmaTpmBaloTcA OAHOCTOPOHHME AEWUCTBMA (aKTbl), UMeloLWMe npaBoBoe
3HayeHue, K Gopme COBEpPLLEHUS KOTOPbIX NPEeAbABAAIOTCA cneuunanbHble TpeboBaHuMaA, Npu
HapyLLUEeHMM KOTOPbIX 3TU aKTbl HE MPMU3HAIOTCA COBEPLUEHHbIMM:

Ne Bupg, pencreusa dopma Hopma MK
n/n
OTKa3s oT npasa - YyCTHasA Cr. 250
Cco6CTBEHHOCTH - MUCbMEHHasn
JoBepeHHOCTb - MUCbMEHHaS; Cr. 167
- HOTapuanbHO yA0CTOBEPEHHAA;
- JeWCTBUA, NPUPABHEHHbIEe K HOTapUaibHbIM
OTmeHa JoBEpPEHHOCTH - YCTHaA Cr. 170
- MUCbMEHHasnA
MpoweHne gonra - yCTHaA Cr. 373
- MUCbMEHHaA

17. Takmm o06pasom, wucnonb3oBaHue
nucbmeHHoii ¢opmbl AnAa coBeplleHUA
cAenku Ha bymaxKHOM HocuTene npeanona-
raeT HenocpeacTtBeHHoe B3aumogeucTeme
CTOPOH NPU U3/1I0XKEHUU U 3aKpenseHnmn ee
ycnoBuii cob6CTBEHHOPYYHbIMKU NOANUCAMMU
Ha 6ymaKHOM goKymeHTe. B cBOIO ouepeab,
3NEeKTPOHHaA ¢dopma coBepLIeHUA CAENKU
nossonanaeT obxogurca 6e3 HenocpeacTBeEH-
HOrO KOHTaKTa CTOPOH 3aK/1l04aeMoi caeNnKu
npu ee opopmneHUmn, NOCKONIbKY CpeacTBa
3N1EeKTPOHHO-UMUPPOBbIX KOMMYHUKaLMUIA NO-
3BO/IAKOT 3TO OCYLLECTBUTb Ha PACCTOAHUMN.

Bmecte ¢ Tem, obwee TpeboBaHue O
NoANUCAHUU CAENKU ee CTOPOHaMM (B AaH-
HOM c/lyyae — MOCPeACTBOM 3/IEKTPOHHOM
umdposoii nognucu (3LM)) orpaHnumnsaer
BO3MOHOCTU MCNONb30BaHUA LUPPOBbLIX
TEXHONOTUIA NpPU 3aKNOYEHUU COENOK B
uenAx nosbilleHUA MO6UNAbHOCTU AeNnoBo-
ro oboporta B MHTepecax obecneyeHus ero
TBEPA0CTU, NOCKONbKY, BO-NepBblX, TpebyeT
BOBJieYeHUsa B cpepy COOTBETCTBYIOLLUX OT-
HOLUEHMUIA TPETbUX NI1L,, KOTOpble CBOel aen-
TeNbHOCTbIO 0b6ecneunMBalOT BO3MOXKHOCTU
NPOCTaB/NeHUA U NPOBEPKU NOAJNHHOCTU
3L, n B cBA3M € 3TUM BO-BTOPbIX, UCK/IOYa-
eT UCNONb30BaHUe B AAHHOM C/ly4Yae UHbIX
3NEeKTPOHHO-UMUPPOBLIX CPeacTB B3aMMO-
peuncreus.

B cBA3U C 3TUM, cielyeT OTMETUTb, YTO €B-
ponenckMe MmogesibHble MpaBuia YacTHOTrO
npasa DCFR onepupytoT NOHATUEM «AUCTaH-
LMOHHOTO B3aMMOJEWNCTBUA B peEXUME pe-

a/lbHOrO BPeMeHW» B paMKax npeaaorosop-
HbIX OTHOWweHuM (cT. 11.-3:104) u npeanaratoT
MCNONb30BaHME CPeaCcTB MHPOPMALMOHHbIX
TEXHO/IOTUIM NPWU 3aKA04YeHUN forosopa 6es
NnyHoro B3ammogeinictema (crtet. 11.-3:105 -
[1-3:202) [3; c. 129 - 141]. B yacTHOCTH, 3TU
npaBuia npegnaratTcs ANA Toro, 4Tobbl
NpeAoCTaBUTb MpeanpPUHMMATEN0 BO3MOMXK-
HOCTM BCTyNaTb B AOrOBOPHbIE OTHOLIEHMUA C
NnoTPebUTENAMM UM UHBIMU KOHTPareHTamm
B PaMKax OCYLLLECTB/IEHMA UM KOMMEPYECKOM
OEeATENbHOCTU, UCNOMb3ys NPU 3TOM COBpe-
MeHHble MHOOPMALMOHHbIE TEXHONOTUM.

Kak Mbl MOHMMaem, OCHOBHOM XapakTe-
PUCTUKOM TaKoro cnocoba B3aMmonaencTems
CyObeKTOB rparkgaHCKoro obopoTta Ha 3Ta-
ne 3aK/JlOYeHWs [OO0roBOpPOB ABAAETCA TO,
YTO [OMYyCKaeTcA, XOTA W AUCTAHUMOHHOE,
HO HenocpeacTBEHHOE B3aMMOAEWNCTBUE
COOTBETCTBYHOLMNX  CTOPOH  [OrOBOPHOrO
NPaBOOTHOLWEHWNS, @ Ba*KHbIMW NPUHLMMA-
MK asnatoTca: (a) obecneyeHune Hagnexka-
wen MHPOPMMPOBAHHOCTU O COAEPIKAHWUM
M YYACTHMKAX [AAHHOrO MPaBOOTHOLLEHMS,
a TakKe 06 ycnoBMAX M NOpPsSAKE MUCMNO/b30-
BAHWA CpeacTBa KOMMYHWMKALUMW B OAHHOM
cny4yae, (6) HEABYCMbICIEHHOCTb TaKOM WH-
dopmaumm, BO3MOXKHOCTU AKTUBHOIO 06-
MeHa MHbOopMmauMer U ncnpasieHMa BBOAA
OaHHbIX, (B) 3aWMUEHHOCTb NEPCOHA/bHbIX
OaHHbIX 1 KOMMEepPYeCcKoM TaliHbl CTOPOH, (r)
obecrneyeHne BO3MOXKHOCTEM MPaBOBOM 3a-
WMTbl MPaB YYaCTHMKOB MPaBOOTHOLLEHMS,
0bOPM/IEHHOIO MOCPEeACTBOM AUCTAHLMOH-
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HOro B3aMMOLENCTBMA C WMCNONb30BaHMEM
MHPOPMALMOHHbIX TEXHOIOTUIA.

[MepeyucneHHble npuHyunel umerom npe-
UMYyUW,ecmeeHHO opuduyecKoe 3Ha4YeHue.
O0HaKo, cywecmsytom ewe U mexHu4yeckKue
XapaKkmepucmuKu, KomopbimM 00X EH cOOM-
semcmeosame 060l OoKymeHm (8Kao4as
u cywecmeyouwuli 8 anekmpoHHol ¢opme)
8 UesiAX e20 MPU3HAHUA 8 PAMKAX 2PAXOAH-
cKoz2o obopoma. TaK, 8 yacmHocmu, 8 cm. 5
HayuoHaneHo2o cmaHoapma CT PK OCT P
52292-2007 makxe 3aKpennaromca OCHOB-
Hble mexHu4Yyeckue mpebo8aHuA 07 UCMOsb-
308aHUA O0KymMeHmMa 8 coyuansHoli cpede.
K Hum, 8 yacmHocmu, omHocamca cneodyio-
wue:

«PUKCUPOBAHHOCMb [OOKyMeHmMa]: pyHK-
YUoHanbHoe ceolicmeo O0KyMeHmMa, cocmo-
Awee 8 momMm, Ymo OOKyMeHm 8bipaicaem
cooepxcaujuecs 8 HeM cee0eHUA He3a8uCcUMO
om ¢hopmobl npedcmasneHus [19; n. 5.1.1];

docmynHocms [0oKymeHma]: ceolicmeo
00KymMeHma, cocmoAauwee 8 mom, Ymo ¢popma
npedcmasneHus 00KymeHma obecneyusaem
hu3u4ecKyro 803MOXHOCMb U3MEPEHUA 3a-
O0QHHbIX rapamempos 3mo20 npeocmasse-
HusA 0oKymeHma (codepxaHus, ampubymos,
mexHos02uuU) 3a0aHHbIMU cpedcmaeamu 8 3a-
O0QHHbIX MOYKAX 30 KOHe4yHoe gpemsA [19; n.
5.1.2];

uyesiocmHocme [0oKymeHma]: ceolicmeo
0OKymeHmMa, cocmoswee 8 mom, Ymo npu
aboli demoHcmpayuu OoKymeHmMa 3a0aH-
Hble 3HQYeHUA napamempos OeMOHCMPU-
pyemozo npedcmasneHus OOKyMeHma co-
omeemcmayrom cneyuguyupoB8aHHbIM
mpebosaHuam [19; n. 5.1.3];

nAe2umumHocme [0oKymeHma]: ceolicmeo
00OKymMeHma, cocmoAuw,ee 8 Mom, Ymo 0eMOH-
cmpupyemoe rnpedcmasneHue OOKyMeHma
codepxcum napamempsl, 06bEKMUBHO M00-
meepxcoarouwue npagoMepHoOCmMo UCMOMb30-
BAHHbIX HA MPOMAXEHUU HUIHEHHO20 YUKAA
dokymeHmMa mexHonoa2uli» [19; n. 5.1.4].

MpumeyamensHo, Ymo amu npeumyuje-
CmeeHHO mexHu4Yyeckue mpebosaHuA 8 nos-
Holi mepe HanpasneHbl HA Mo, Ymobbl obe-
cneqyumes 00HHYKO cmerneHb cobndeHua u
8blWeynoMAHYMbIX MPA808bLIX MPUHYUMOS).

B yactHocTtu, cornacHo cT. 11.-3:104 DCFR
«AUCTAHUMOHHOE B3aMMOAENCTBUE B PEXKM-
Me peasibHOro BpeMeHW O3Ha4vyaeT NPAMOM
N HENOCPeACTBEHHbIN KOHTAKT MeXay nnmua-
MU, HaxO4AWMMUCA B Pa3HbiX MecTax, npu
KOTOPbIX O4Ha U3 CTOPOH MOXeT npepbiBaTb
OpYryio B xoA4e KOHTaKTa. YKasaHHOe B3au-
MOAEeNCTBNE BKAOYaeT TenedOoHHYK CBA3b
N 3NEeKTPOHHble cpeacTsa, NogobHbie rono-
COBOW CBA3WN NO MHTEPHET U UHTEPHET-4aTy,
HO He KOHTAKT MO 3/IeKTPOHHOW nouyte». B
cT. 11.-3:105 DCFR cneumanbHO orosapusaeT-
ca 06A3aHHOCTb NpeanpuHMMaTens, npeao-
CTaBAAIOLWEro COOTBETCTBYHOWEe CpPencTso
TAaKOM KOMMYHWKaLMKM ANA NeperoBopos u
3aK/0YeHNA A0roBopa, NpeaocTaBUTbL CBoe-
MY KOHTPareHTy NpeayCMOTPEHHYIO B HEM UH-
dbopmaymio fo TOro, KaK KOHTpAreHT akuen-
TyeT cAeNaHHyl Takum crnocobom odepTy,
BK/1I10YAA NMOACHEHMA O NocaefoBaTe/IbHOCTU
TEXHUYECKUX [LEeNCTBUIM, KOTOpble [O/KHbI
6bITb NPeanpUHATbI ANA 3aKA4YeHMA [0-
rogopa; O AOMNYyCTMMOCTM nocaeayrowero
obopmneHuna gorosopa Ha BymaxkKHOM HOCK-
Tene u AOCTYNHOCTU AOKYMEHTa B 9/1eKTPOH-
HOM dpopme nocne 3aKNKYEHUA JOroBOpPa; O
TEXHUYECKMX BO3MOXKHOCTAX OOHapyXKeHuA
M ucnpasneHna owmnbok BBOAA AAHHbLIX A0
MOMEHTA NpeaocTaBaeHna opepTbl UAK ee
aKLenTa; O A3blkax BeAeHMA Meperosopos
M OOroBopa, a Takxe 060 Bcex yc/noBMUAX 3a-
KAtovaemoro gorosopa. CornacHo cT. 11.-3:106
DCFR nHbopmaumna Ao0AKHA OblTb SACHON M
YeTKOM M A0/XKHA ObITb M3N10XKEHA NPOCTbIM
W NOHATHbIM A3bIKOoM. Mcnonb3lyemoe ana 3a-
K/NOYEHMNA AOTOBOPaA 31EeKTPOHHOE CpeacTBo
KOMMYHWKaLMin 6e3 NMYHOro B3ammMoAen-
CTBMA AONXKHA NO3BOAATb BO3MOXHOCTb NOA-
TBEPXKAEHUA NOCPEeACTBOM Hero nosayvyeHue
odepTbl U akuenTa apyroi ctopoHomn (cT. Il.-
3:202 DCFR). OueHb BaxkHO obecneyunTb TO,
4yTOo6bI MCNONb3yEeMOe CPeaCcTBO KOMMYHUKa-
LM NO3BONANO UMEHHO 0bmeH nHPopmaLm-
en, nbo eue oAHUM NPUHLMNOM, COAepPIKa-
HMe U NPpUMEHeHUe KOTOPOro pacKpbiBaeTcA
8 CT. I1.-3:401 DCFR asnaetcA TO, YTO OTCYT-
CTBME OTBETA HE NOPOXKAAeT 06A3aTeNbCTBO.

18. BblweynomaAHyTble peKoMeHaauumn w
mogenbHble npasuna DCFR npegcrasnaioT
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cob0i BaXKHbIA UCTOYHUK MHPOPMALIUK OT-
HOCUTE/NIbHO TOro, MPU KaKUX YCNOBUAX WU
B KaKOM nopsagKe MOryT MCNo/ib30BaTbCA
«UHble onpeaeneHHbie GpopmMbl» CAENOK,
ponyckaemble B cT. 151 TK.

B AaHHOM cnyyae, NOCKONbKY NPAMbIMU
dopmamm caenoK yKasbiBaloTca NAUlb YCT-
Has U NUCbMEHHasA, K UHbIM onpeaeneHHbIM
dopmam oTHOCATCA Takue popmMbl B3aUMO-
AEUCTBUA U NOATBEPXKAEHUA, KOTOpble, BO-
nepsbiX, NpPeAyCMOTPeHbl 3aKoHoAaTeNb-
CTBOM, @ BO-BTOPbIX, UCNONb3YIOTCA NO BONEe
CTOPOH COOTBETCTBYIOLLEro OTHOWeHUA (B
TOM 4ucne, Korga OHU onpegensiotr ¢op-
Mbl CAENKWU CAMOCTOATENIbHO COrNalleHuem
mexpay coboit). K Takum nHoim popmam, B
YacTHOCTU, Mbl OTHOCUM Te, KOTOpble onpe-
AeNeHbl Yyepe3 MCNoNb3oBaHUE rpammaTu-
YECKMX CBA3OK «MPU3HAKOTCA», «CYUTAIOT-
CA» WA NPUPABHUBAIOTCAN: TO eCcTb Koraa
CAenKa coBeplieHa B MHOW ¢popme, HO 3TO
NopoXKAaeT Te }Ke cCamble NpaBoBble nocnepn-
CTBMA, KaK ecnm 6bl OHKU 6bln coBepLUEHbI B
YCTHOW UK NUcbMmeHHo dpopme, NM60 HO-
TapuanbHO YAOCTOBEPEHbI (B 3aBUCUMOCTHU
OT TOro, Kakoe Tpe6oBaHMe yCTAaHOB/NEHO B
3aKoHe).

Ewe pa3 o6paTum BHMMaHuUe Ha TO, YTO
uenecoobpasHoOCTb BbiAeNeHUs UHOI onpe-
AeneHHon ¢opmbl 06ycnoBneHO MMEHHO
TeMm, 4YTO TaKue uHble popmbi (a) MCNONHA-
IOTCA 3a CYET UHbIX AEeNACTBUA, Kpome Bep-
6anbHoro obmeHa, u (6) He npegnonaraioT
06A3aTeNbHOCTM MOANUCAHUA [OKYMEHTa,
KaK 3T0 TpebyeTca npu coBepLUeHUU CAENOK
B NUCbMEHHOI1 popme.

B KauecTBe UHbIX POpM CAENOK, JONYCTU-
MbIX Ka3axCTaHCKMM 33aKOHOAATe/NIbCTBOM W
npeaycMmoTpeHHbix B MK, MOXHO BblAennUTb
cnepyouwme:

0OMeH AOKYMEHTaMMU, Kaxgbl UX KOTO-
PbIX MOAMMCLIBAETCA CTOPOHOM, OT KOTOPOM
OH UCXOAMT, A5 COBEPLUEHNA ABYCTOPOHHMUX
coenok (porosopos). Takaa dopma npamo
ponyckaetca B n. 3 c1. 152 TK gna pgoroso-
pOB, B KOTOPbIX KOHTPareHTaMu ABAAOTCA
ABe CTOPOHbl. OHa OTAMYAEeTCA OT NPOCTOM
NMMCbMEHHOM GOPMbI TEM, YTO COAEPIKAHUE
COENKW MU3NaraeTca He B OAHOM [AOKYMEHTE,

nognucaHHom obeMmm CTopoHamu, a B ABYX
pa3HblX AOKYMEHTaX, KaXKAbl M3 KOTOPbIX
NoANUCbIBAETCA COOTBETCTBYHOLMM KOHTpP-
areHTOM, a COMOCTaB/lIEHNE UX COAepKaHWA
No3BONAET BblABUTb Haaaexawmm obpasom
BbIPA*KEHHYIO COM1AaCOBaHHY0 BOMO 0benx
CTOpOH porosopa. [lpeacrasnaeTca, 4TOo B
OAHHOM C/lydae peyvb MAeT O A0NYyCTUMOCTH
0bMeHa TONbKO ABYMA OOKYMEHTAMMU, KaXK-
ObI U3 KOTOPbIX M3N0XKEH Ha ByMarKHOM, u
HUKAaKOM MHOM, HOocuTene: 3ToT obmeH wuc-
KNOYaeT UCNosb3oBaHMe 31eKTPOHHON dop-
Mbl, YTO C y4eTOM AOMNYCTUMOCTU OTMevae-
MOW HUXe B noanyHkTe (3) ¢opmbl caenku
BuamnTCcA 06oCcHOBaHHbIM. BmecTe c Tem, eaga
N 060CHOBAHHbLIM ABNAETCA OrpaHUYeHue
MCNONb30BaHMA 3TON GOPMbI TONLKO ANA CO-
BEpLUEHMA ABYCTOPOHHUX CAENOK, UCKNOYanA
obopmneHne MHOrOCTOPOHHMX A0rOBOPOB;

nponsBoAHOM OT dopmbl 0BMeHa AOKY-
MEHTaMW NpeacTaBAAeTCA NpeayCMOTPeH-
HbI B cT. 397 K HapgnexXalunii akuenTt Haa-
nexawmm obpasom cgenaHHol odepThbl.
MpumeyaTenbHO (M OYEHb BAXKHO C MO3ULUIA
COBEpPLUEHCTBOBAHUA MPABOBbLIX U TeXHUYe-
CKMX yCnoBuM obecneyeHnsa rpaxKaaHCKOro
obopoTtal), yto n. 2 3TOM CTaTbM AOMyCKaeT
obopmneHune odepTbl M aKLENTa KaK B NUCb-
MeHHOM bymaykHOM GopMe, TaK U B 3/IEKTPOH-
HoM popme;

oTaenbHon ¢opmMoM AoroBopa ABASETCA
aKLUEenT, BblpaXeHHbI COBEPLUEHNN aKLLeNTaH-
TOM AEeMCTBUI MO BbIMONHEHUIO B YKa3aHHbIX B
odepTe (6€30THOCUTENBHO TOTO, Ha ByMarKHOM
/1 OHa HOCUTEeNe UM B SNEKTPOHHON dopme)
yCNoBui JOroBopa, eCM MHOEe He NpeayCcmo-
TPEHO 3aKOHOAATENbCTBOM W/IN HE YKA3aHO B
camom odepTe. B cooTtBeTcTBMM € n. 3 cT. 394
'K B Takom cnyyae nucbMmeHHaa ¢dopma ao-
roopa cumtaerca cobntogeHHon. To ecTb Ao-
Ka3aTenbCTBOM [A0roBOpa B TAKOW CUTyauUn
BbICTYNalOT NUCbMeHHasa odepTa 1 pesynbra-
Tbl AENCTBMI aKuenTaHTa (KOHTpareHTa) no
WCMNO/THEHUIO ee yKa3aHWI. [loNONHUTENbHbIM
[O0Ka3aTeNbCTBOM  MOMKET BbICTynaTb NoA-
TBEPKAEHNE odepeHTa (TakKe — Ha bymare
WN B 3N1EKTPOHHOM dopme) 06 MCNONHEHUN
COENKN, NONlyYEeHHOE WY NPeaoCTaBAEHHOE B
cooTBeTcTBMM € . 5 cT. 152 T'K; n HaKoHew,
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B cooTBeTcTBMM Cc M. 3 cT. 152 TK oTAenbHOM
dbopmor caenku npusHatoTca «0bmeH nuchb-
Mamu, Tenerpammamu, TenepoHorpamma-
MU, Tenetamnorpammamm, Gpakcamm [To ecTb
GaKCUMUIbHBIMKU COOBLLLEEHNAMM], SNEKTPOH-
HbIMW OOKYMEHTAaMM, 3/IEKTPOHHbIMK CO0b-
LWEeHMAMWN UM UHBIMW LOKYMEHTAMU, onpe-
AEeNAWNMN CyOBEKTOB U copepiKaHme WUX
BoneunsbsasaeHune». MpumeHeHne atoi ¢op-
Mbl MPUPABHUBAETCSA K COBEPLUEHUNIO CAENKU
B NUCbMEHHOW PopmMe M MOPOXKAAET Te Ke
npaBoBble NOCNEACTBMA, YTO M HagNexKallee
odbopmeHMe CAENKN B MUCbMEHHOM (Bymak-
HOW UAN SNEKTPOHHOM) dopme, TO ecTb Cay-
YKUT OCHOBaHMEM A1 BO3HUKHOBEHMUSA, U3Me-
HEeHMA UM NPEKpPALLEHUA FPAXKAAHCKUX NpPaB
N obA3aHHOCTEN. dTa popma NpuUMeHAeTcs,
Koraa (a) 3aKoHoAaTeNnbCTBO He NpeanucbIBa-
eT 0653aTeNIbHOCTb COBNOAEHNA KOHKPETHOM
dopMbl CAeNKN Nog, CTPAaXOM ee HeaeucTBU-
TeNbHOCTU, M (6) Korga CTOPOHbI CAENKU O0-
MyCKaloT MCNONb30BaHMe 3TOM GOpMbl.

19. B ycnoBuAX COBPEMEHHOro 3Tana
KY/IbTYPHO-TEXHMYECKOrO nporpecca M Mo-
BCEMECTHOIO BHegpeHuA UMPpPOBbIX TEXHO-
Jiornii ocoboe 3HaueHue npuobpertaer BO3-
MOHOCTb COBepLleHUA caenok (6e3 pucka
NPU3HAHMA WX He[enCTBUTENbHbIMU MO
OCHOBaHMUIO HecobnogeHua TpeboBaHUi K
dopme cpenku) nocpeactsom obmeHa anek-
TPOHHbIMU COOBLLEHUAMMU MU UHBIMKU AO-
KymeHTamu (nMbo gpyrumu coobuieHnamm)
nocpeAcTBOM 3/1€KTPOHHbIX CPEACTB KOMMY-
HUKALUKU, UCKNIOYAIOLMUX BOB€YEHHUE B 3TU
OTHOLUEHUA TPETbUX UL,

B uacTtHoCTM, C y4yeTOM peKomMeHZauuM
DCFR o nopsgke v ycnoBuAX AUCTaHLMOH-
HOro HenocpeACcTBEHHOIO B3aMMOAENCTBUA
npu obCyKaeHNM yCNoBUIM Npeanoiaraemon
COENKU WU 3aKNHYEHUN OOrOBOPOB, Mbl pac-
CMaTPUBaeM BO3MOMKHOCTb MCMO/Ib30BaHUSA
KOMMbIOTEPHOMN TEXHUKU U CMAPTPOHOB C
nporpammammu, MO3BONAIOWMMN  OCYLLECT-
BNATb OAHOCTOPOHHME AENCTBMA NPaBOBOroO
XapaKkTepa, B TOM 4yncne genatb odepTbl M
aKuenToBaTb WX, U 3aKNtoYaTb A0roBopbl 6e3
mncnonbzosaHmAa LI, HO ¢ BO3MOXHOCTAMM
BBOAMTb W WMCNPaBAATb AaHHble, MOAyyaTb
b6ecnpenaTCTBEHHbIM AOCTYyN W NpeaocTaB-
NATb AOCTYN TPEeTbMM NMLAM K COI/1acoBaH-
HbIM YCNOBUAM CAENKM M 06CcTOATENbCTBAM €€

3aK/N0YEHMA, UCNOb3YA 3TM BO3MOMKHOCTM
KaK 018 OO0Ka3aTenbCTBa A0roBopa B LENAx
OCYLLECTBNIEHMA COOTBETCTBYIOLMX MpPaB M3
[0roBopa B OTHOLLIEHMAX C KOHTPAreHToOM, UX
3aWMTbl B CyAe HAa OCHOBE COOTBETCTBYHOLLMX
OO0Ka3aTeNbCTB AOroBOpa W ero ycnoBwui, a
TaKKe B Lensax BeaeHus byxrantepckoro yye-
Ta B KayecTBe NOATBEPKAEHMA OCHOBAHWUA
ONA OCYLLEeCTBNEHUA Onepaunin aeHbramum u
TOBApPHO-MaTepManbHbIMU LEHHOCTAMM.

B naHHOM cnyyae mbl OCHOBbIBaeMCA Ha
TOM, 4TO: (a) coBepllEHWE CAENKM MOXKeT
OCYLLECTBNATLCA OOMEHOM 3/71€KTPOHHbIMM
coobueHnamu, n (6) 4to anekTpoHHan ¢op-
Ma (B COOTBETCTBMM C 3aKOHamu 06 MHPOp-
MaTU3aunKn, apXMBHOM faene, 3NeKTPOHHOM
OOKymeHToobopoTe) He 0bsA3aTeNbHO Tpeby-
€T ucnonbzosaHme L.

B KasaxcraHe NOHATUE 3/1EKTPOHHOrO CO-
obLeHna He onpeaeneHo Ha YpPOBHe 3aKo-
HoB. Ho mbl 06HapyKunu onpeaeneHue aTo-
ro NOHATUA Ha YPOBHE NOA3aKOHHbIX aKTOB.

Tak, B cootBeTctBuMM ¢ 11/n.20) n.2 MpuKasa
n.0. MMHUCTPA NO MHBECTULMAM MU PA3BUTUIO
Pecnyb6ankn KasaxcTaH nog, 3/1eKTPOHHbIM
CoO0bLEeHNEM NOHUMAETCA 3/IEKTPOHHbIN A0-
KymeHT B popmaTte XML, npegHaszHaUYeHHbI
ana obmeHa MHbopmaumen mexay MHPop-
MaUMOHHbIMU cnuctemamm [20]. Takaa gedu-
HUMUUA paeT Heobxoaumylo ACHOCTb OTHO-
CUTENIbHO TOTO, YTO ABNAETCA I/I€KTPOHHbIM
coobuweHnem. OaHAKO yKe Ha AAHHOM 3Ta-
ne pasBUTUA UHGOPMALLMOHHbIX TEXHO/IOTUIA
M CyL,eCTBYIOWMX MPaBOBbIX peleHuit no
BOMPOCAM 3/1IeKTPOHHOTO AO0KYMeHT0060-
poTta B chpepe KOMMepUYECKUX CAENOK npea-
CcTaBnfAeTcA He060CHOBAHHO OrpaHUYEHHbIM
B CBOEM COAep}KaHUM, NO KpalHel mepe, B
cnepyloWwmx AByX acneKrax.

Bo-nepBbiX, «3N1EKTPOHHbIM COObLLEHU-
€M» Ha3blBalOT «3/IEKTPOHHbIA AOKYMEHTY,
KOTOPbIM NPU3HAETCA AOKYMEHT, B KOTOPOM
nHbOpMaLmMA NpeacTaBneHa B 3/IEKTPOHHO-
umMdpoBoi popme M yooCTOBEPEHA NOCPea-
CTBOM 3N1€KTPOHHOM undposoi noanucu [21].
Takum 06pa3om, 31eKTPOHHOe coobuieHue
COrIAaCHO paccmaTpmusaemomy MNpurKasy HeoT-
AeNMMO OT 3/IEKTPOHHO-LMIPOBOMN Nognmucu
bU3MYECKUX N IOPUAUYECKUX NINL, YTO Hele-
NnecoobpasHoO NpupPaBHUBAET 3INEKTPOHHOE
CoO0bLEeHNE K INEKTPOHHOMY AOKYMEHTY.
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Bo-BTOpPbLIX, B AaHHOM onpeaeneHnn nme-
€TCA KeCTKaA NpuBA3Ka K A3blKY pPa3sMeTKM
TekcTa XML, B TO BpemMaA KakK CyLeCTBYHOT a/lb-
TEepHaTUBHbIE A3bIKK (K npumepy, JSSON).

B cBA3M C yKa3aHHbIMWM MOMEHTAMM CYUTA-
€M MNOHATME 3NEKTPOHHOro coobuweHuns, 3a-
KpenaeHHoe B paccmatpuaemom [lpukase,
He 3¢ EKTUBHbBIM M BeCnepCcrneKkTUBHbIM.

B uenax cpaBHeHus pasbepem noHATHE
3NEKTPOHHOro COoO0bLWEHUA, UCNONb3yeMoe
B 3aKoHogaTenbcTBe Poccuitckoit Pepepa-
UMM 1M NPaBOBbIX AOKYMEHTAX, MPUHATLIX ANA
PEeryIMpoBaHNUA KOMMEPYECKUX CAENOK Ha
MeXKAYHAaPOAHOM YPOBHE.

B uactHocTh, B Poccuiickonn ®epepauymm
noA, 3NeKTPOHHbIM COOb6LEeHNEM MNOHMMA-
eTca MHbopmauma, nepesaHHaas UAM NOAY-
YyeHHaa nosb3oBaTenem WHOOPMALMOHHO-
TENNIeKOMMYHUKALMOHHOM ceTn. Mpu 3tom,
MHPOPMaALLMOHHO-TEIEKOMMYHMKALMOHHaA
ceTbonpeaeneHa Kak TeXHONI0rMYyecKas cucre-
Ma, NpeaHa3HAYeHHan Ana nepesayu no iu-
HUAM CBA3N MHOOPMALMMK, AOCTYN K KOTOPOW
OCYLLLECTBASAETCA C MCMNONb30BaHNEM CPeaCTB
BbIYNCAUTENBHON TEXHUKKM [22]. Mo Hawemy
MHEHWIO, AaHHOe onpeaeseHne ABNAETCA
Hanbonee onTUManbHbIM, MOCKO/NbKY MOA-
aeprkmeaet naen 'K o 4oNycTMMOCTU MHbIX
[OKa3aTe/IbCTB 3aK/HOYEHUA M CyLLECTBOBa-
HUA A0oroBopa, cnocobcTBYeT NPOrpeccnBHO-
My pa3BuTMIO 060pOoTa N ero 3akoHoAaTeNb-
HOM OCHOBbI C Y4ETOM Hay4YHO-TEXHUYECKOro
nporpecca 1 6a30BbIX MPUHLMMNOB YAaCTHOIO
npasa. Mo3ToMy NpeacTaBAAETCA KenaTenb-
HbIM W BOCMPUATME TAKOro Noaxoda TaKiKe
Ka3aXCTaHCKMM 3aKOHOAATE/IbCTBOM.

Ewe 6onee 3acny*KmMBatoLWMM paccmoTpe-
HMA B KOHTEKCTE Pa3BUTUS Ka3axXCTAHCKOro
npasBa NoO AAHHOMY BOMPOCY, KaK Ham Aay-
MmaeTca, apnsetca KoHseHuma OpraHusauum
Ob6beanHeHHbIX Hauuin 06 ucnonb3oBaHUM
3NEKTPOHHbIX COOBLWEHUI B MeXKAYyHApOA-
HbiXx gorosopax. 1. b) cT. 4 gaHHOM KoHBEH-
UMM onpeaenser 3/1eKTPOHHoe coobuieHue
Kak ntoboe cooblieHne, KOTOpPoe CTOPOHbI
nepefaroT C MNOMOLLbI COOOWEHUI AaH-
HbIX. B cBOlO o4yepeab, MOHATUE «coobLLe-
HWe AaHHbIX» PACKPbIBAETCA B M. C) CT. 2 3TOM
KoHBEHLMKN, KOTOPbIW FNacuT, 4To «cooblue-
HUEe OaHHbIX» 03Ha4yaeT MHbOopMaUMIo, Noa-
rOTOB/IEHHYO, OTNPABJEHHYHD, MOSYYEHHYIO

UAN XPAHUMYIO C MOMOLLbIO 3/IEKTPOHHbIX,
MarHUTHbIX, ONTUYECKMX WU aHANOTMYHbIX
CPeacTB, BKAKOYAA 3/1EKTPOHHbIM 0O6MeH AaH-
HbIMW, 3NEKTPOHHYK MNOYTy, Te/nerpammy,
TeNekc nnan tenedakc, HO He OrpaHNYMBaANACh
UMU.

M. 3 c1. 9 KOoHBEHUMM NpeaycMmaTpuUBaET,
YTO B C/Iy4anX, KOr4a 3aKOHOA4ATENbCTBO Tpe-
byeT, 4Tobbl cooblleHMe UIN AOroBOp ObiK
noAnucaHbl CTOPOHOM, NN NpeaycmaTpUBa-
eT HacTyn/jeHne onpeaeneHHbIX NoC/eACTBUM
B C/ly4yae OTCYTCTBMA noanucu, ato Tpebosa-
HUEe CYMTAETCA BbIMNONHEHHbIM B OTHOLUEHUMN
3N1EeKTPOHHOTIO CO0bLIEeHNs, eCun:

a) ucnonb3oBaH Kakon-nmbo cnocob ans
NAeHTUOMKaALMM ITOM CTOPOHbI U YyKasaHuA
HaMepeHUA 3TOM CTOPOHbI B OTHOLIEHUN UH-
dopmaumm, cogeprkalleinca B 3N1eKTPOHHOM
coobueHnun; n

b) aToT cnocob:

i) N"MBo ABNAETCA HACTONbKO HAZEXKHbIM,
HACKOJIbKO 3TO COOTBETCTBYET LEenn, AN KO-
TOPOW 3N1EKTPOHHOE cooblieHne bbiio noa-
roTOB/IEHO WX NepeaaHo, C y4eTomM BCex
obcToATENBLCTB, BK/AtOYaA sobble cooTBeT-
CTBYHOLLME AOTOBOPEHHOCTU;

ii) "Mbo, Kak 3TO PaKTMYECKM NPOAEMOH-
CTPMPOBAHO HA OCHOBAHMM camoro crnocoba
WMAX C NOMOLLBI AOMNONHUTE/bHbIX [AOKa3a-
TENbCTB, MO3BO/INA  BbINOAHUTL YHKLUN,
OMNMCaHHble B MOAMYHKTE a) BbllLe.

KaK BMAHO paccmaTpuBaemMbiii NyHKT KOH-
BEHUMWN NpAMO He Ha3sbiBaeT L[ B KauecTBe
cnocoba MAEHTUPMKALMM CTOPOHbLI.  ITO
0b6bACHAETCA Tem, 4YTO [AeNCTBUTENbHOCTb
9N1EKTPOHHOrO CoO0bLWEeHMA MAM A0roBopa,
3aK/IIOYEHHOTO MPU MOMOLLMN 3EKTPOHHbIX
cpeacTs, He yBA3biBaeTcA B KOHBEHUMU C
0b6A3aTeNbHbIM (M B OFPOMHOM KO/IMYECTBE
CNy4yaeB OrpaHMumMBatowmMm csobogy npaBo-
MepPHbIX AeNCcTBUI) mncnonbzoBaHuem LM,
NMOCKO/IbKY B 60ONbLIMHCTBE MPaBOBbIX CUCTEM
He ycTaHaBamBaeTcs obuwero TpeboBaHMA B
OTHOLUEeHMM MoANUCK ANA UAEHTUPUKAUUM
CTOPOHbI CAE/MKM B KayecTBe YyCNOBUA Aei-
CTBUTENbHOCTM BCEX BMAOB AOroBOpoB [23;
c.49 (n.138)]. OaHaKo, NPUHLMMN aBTOHOMUM
CTOPOH, OTPa*KeHHbI B n. 1 cT. 9 paccmaTtpu-
Baemon KoHBeHUWM, He JaeT CTOPOHaM npa-
Ba OTKa3blBaTbCA OT NPUMEHEHUA NPaBOBbIX
TpeboBaHM B OTHOWEHMM GOPMbI NyTEM A0-
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CTUXKEHMA OOrOBOPEHHOCTU 0 6oslee HU3KOM
CTaHAapTe, YemM TOT, KOTOPbIM NpeaycMOTpeH
B CT. 9 AaHHOI KoHBeHUMU. Takum obpasom,
ONA NPOTUBOAENCTBUA BO3MOMKHOCTU nepe-
XBaTa M MOAJIOra 3/1EKTPOHHbIX COObLWeHnM
KOMMeEHTapuii K KOHBEHUUM npeaycmaTtpu-
BaeT BO3MOMHOCTb «NOAMUCAHUAY» 3/EK-
TPOHHOrO coobuleHMA ULMPPOBON NOANUCHIO.
DNEeKTPOHHbIE MOANUCU MOFYT CyLLECTBOBATL
B BMAe LMPPOBbIX MOANMUCEN, OCHOBAHHbIX Ha
Kpuntorpadmmn c Mcnonb3oBaHMem nyb6any-
HbIX KOYEN.

BmecTe ¢ Tem, Cyw,ecTByIOT UHble NPaBo-
Bble peleHUsA, NO3BOJAKLWMUE NMPUMEHATb
MX B KauyecTBe 3/N1EeKTPOHHOW noanucu co-
rNacHO LWMPOKOMY oOnpeaeneHuo 3Toro
noHATUuAa [23; c. 52 (n.150)]. B yactHocCTH, .
33 PykoBoacTtBa No NpUHATMIO TMNOBOrO 3a-
KoHa FOHCUTPA/1 06 3neKTPOHHbIX NOAMUCAX
npegycmaTpuBaeT cpegm TakKMx MeXaHM3MOB
cob6CTBEHHOPYYHOE MPOCTaB/EHNE MOANUCHK
Ha uMppPOBOM nNNAHLWeETE, WMCNO/b30BaAHME
NepcoHanbHbIX UAEHTUPUKALMOHHBIX HOME-
POB M MHbIX METOAOB, TAKMX KaK HaKaTuem
KHOMKOM MbllN B OKHe «OK» [24; c. 28].

bonee TOro, cywiectsyet M Knaccudpuka-
uMa UMOpPOBbIX MOAMUCEN, KOTOpble MOryT
MCNONb30BaTbCA ANA YAOCTOBEPEHMA BoOje-
N3bABIEHWNA CTOPOH B CAE/IKA B 3aBUCUMOCTU
OT COAEeprKaHMA NPaBOBbIX MOCAEACTBUA UX

MCNonb3oBaHMA (HEMCnoNb30BaHUA), Npea-
naraemsole B DCFR. B yactHocTn, MogenbHble
nosoxeHma EBponeinckoro 4actHoro npasa
pa3aenstoT (1) «3NeKTPOHHY NOANUCHY» Kak
MHPOpPMaLMIO B 3NEKTPOHHON GOpMEe, KOTO-
pas NpPUKpenseHa Uau NOTMYecKn cBA3aHa C
APYron 3N1eKTPOHHOM MHPOopMmaLMen u cny-
KUT B KayecTBe cnocoba ayTeHTUDMKauum [3;
cT. I. = 1:107(3)] u (2) «kBanUPUUMPOBaHHYIO
3N1EKTPOHHYIO noAnucby», o0603HavatoLLyto
3NEKTPOHHYIO NOAMUCH U UMEIOLLLYIO Cieayto-
WMe Npu3HaKkK: (a) UMeeT YHUKaNbHYO Npu-
BA3KY K noanucaHTy, (b) nmeeT cnocobHocTb
naeHTMdMUMpPOBaTb NOANMCAHTA, (C) co3aaHa
C NOMOLLbIO CPeaCTB KOTOPbIe MCMNONb3YHTCA
€4MHONIMYHO noanucaHTom, U (d) npmesasaHa
K MHbOpMaLMKM TaK, 4To Ntoboe nocneayto-
llee M3MeHeHMe TaKon MHbopMaLuM BO3-
MOXHO 06HapyxuTb [3; cT. I. —1:107(4)].

C y4eToM BbILEN3NIOKEHHOTO, CYUTAEM,
yTo SN, BbINYCKaemas B COOTBETCTBMM C Tpe-
60BaHMAMM Ka3axCTaHCKOrO 3aKoHoAATesb-
cTBa, Hanpumep, Pecnybnukoi KaszaxcraH
ONA uenen AocTyna rpaxkaaH c rocyaapcTeeH-
HbIM ycayram, obnagaet KBanuduuMpyoLwm-
MW MPU3HAKaMKN KBAIMPULMPOBAHHOM IN1EK-
TPOHHOM noanucu. Pasbepem ee npusHaKku
npumeHutTenbHo K UM gna toro, 4tTobbLI Ne-
penpoBepuUTb JOCTOBEPHOCTb 3TOMO BbIBOAA:

KBannduumposaHHas 3neKTPOHHaA NOANUCH
(cornacHo ct. I. — 1:107 DCFR)

3UN PK (cornacHo ctcT. 7 - 10, 15 3akoHa 06
3ML [21] ¥ NPUHATLIM B COOTBETCTBUM C HUM
NMOA33aKOHHbIM aKTam)

MmeeT yHMKanbHy0 NPUBA3KY K MOAMMUCAHTY. Copepxut B cebe wHPopmauuio MNOAMMCAHTA,
BKkAtovaa NNH.

Nmeet CNocobHOCTb naeHTuduumposatb | Mpu noayvyeHum rocyaapcTBeHHbIX ycayr LM

noanucaHTa. 3anMpawmBaeT  Mapoib  ANA  MAeHTUdUKauum
nognucaHTa.

Co34aHaCcnoMOLLbIO CPeACTB, KOTOPbIE UCMO/b3YHOTCA
€AMHO/IMYHO NOAMUCAHTOM.

lNepBOHayYanbHO BbINyCKaeTCA rocyaapcrsom, 3aTem
NOAMNMUCAaHT MMeeT BO3MOXHOCTb OCYLLECTBAATb
nepesbinyck ILIM ¢ nomowpo MYHOro KabuHeTa Ha
egov.kz

yto ntoboe
MHbopmaLmn

MpuBA3aHa K WHOOPMALMM  TaK,
nocneaytoliee M3MeHeHWe TaKoW
BO3MOXHO 06HaPYKUTb

[aHHbIN NPM3HaK BO3MOXKHO OOHAPYXWUTb B pamKax
NosyYeHUs MNOAMMCAHTOM TOCYAAPCTBEHHbIX YCayr
yepes nopran egov.kz
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B TO )Ke Bpems MOHATUE «3NEKTPOHHOM
noAnNuUCcKM», yKazaHHOM Bbile CONOCTaBMMO C
NMOHATUEM WMHbIX BUAOB 3/1EKTPOHHOM Noanu-
cun (Kpome «undpoBOIM NOANUCKUY), UCIONb3Y-
emMbiM B PykoBoacTBe No NpuHATUIO TunoBoro
3akoHa KOHCUTPAII.

Ha ocHoBe BbiwenpuBeaeHHOro MOXKHO
cAaenaTtb BbiBOA O TOM, UTo B Pecnybnuke Ka-
3aXCTaH BO3MOXXHO 3aKNouvaTb CAENKU Ny-
Tem o6MeHa 3N1eKTPOHHbIMU CO0bLLEeHMAMMN,
He Tpebyowmm obasarenbHoi ayTeHTUU-
Kauu cybbeKToB NOCpeaAcTBOM 3/1EKTPOHHO-
undpoBoii nognuck (B Tom unucne, Kak Tep-
muH 3UMN onpepensetca Ka3aXxCTaHCKMM
3aKOHOpgaTenbcTeom). U TeHAEHUMUN pPasBu-
TUA He TONIbKO MeXAYHapoAHOro Kommep-
YeCcKoro npaBa, HO FPa*KAaHCKOro 3aKOHO-
BatenbctBa KasaxcraHa, cBMAETENbCTBYIOT O
npaBomepHOCTM 06MeHa opUAUYECKUN 3Ha-
Yyumoii MHpopmaumeit AnAa uenen 3akntoue-
HUA COAENOK U NOoATBEpPXAEeHUA AOroBopoB
6e3 06A3aTeNbHOro UCNONb30BAHUA UX CTO-
pPOHaMM 3NeKTPOHHOU uudpoBOI noanu-
CM1, BbINYLEHHOW rocygapcTBOM WU UHbIM
YNO/NHOMOYEHHbIM Ha 3TO Cy6beKkToM.

Mbl cumTtaem, 4To B KasaxctaHe mmeeTcs
naoAopoAHas noysa A1A NOABAEHUSA HOBbIX
ANA Halel IPUCANKLUN LUPPOBbIX MHCTPY-
MEHTOB.

B yacTHOCTM, Mbl BUAUM LUMPOKYIO MNep-
CNeKTUBY B WCMNO/Ib30BaHUM UUdpPOBOro
WMHCTPYMEHTa MO 3aK/AOYEeHUI0 CAENOK Mo-
CpeacTBoM  cneumanbHo paspaboTaHHOro
MOOUNBHOIO NPUIOXKEHUA, MNO3BONAIOLLENO
Yy4aCTHMKaM rparkaaHckoro obopota (a) 3a-
KNtoYaTb CAEMKN Ha COrMacoBaHHbIX YC0BU-
AX, U3MEHATb YC/I0BUA paHee 3aKIHYEHHbIX
COENOoK, pacTopratb U MHbIM o0bpaszom GUK-
CMpOBaTb MpPeKpalleHne CAEeNOK, a TaKXKe
(6) MmeTb Bcerga AOCTyNHOE U AOCTOBEpPHOE
[0Ka3aTeIbCTBO 3aK/HOMEHUA CAELNKK, ee UC-
NOSIHEHWUSA, MPEKPALLEHNs, U3IMEHEHUA ee
YC/IOBUIA, KOTOPOE MOMET MCMNONb30BaTbhCA
NPU PacCMOTPEHUM U pa3peLleEHUN CNopoB
MeXKay CTOPOHaMM, B TOM YUC/IEe B CyAax UK
apbuTpaxe.

tOpuamyeckaa 3HaAYMMOCTb U LEHHOCTb
TaKoro undpoBoro MHCTPyMeHTa obycnoBau-
BAEeTCA TaKKe TeM, YTobbl OH NO3BOJIAN CO3-
[aBaTb CAENKU U3 NPEeasIOKEHHOro nepeyHs

CAENOK, OTNPaBAATb €ro B Kayectse odepTbl
ONA NONyYeHMA akuenTa OT APYron CTOPOHDI,
M TaKol akuenT 6b1a 6bl aHanorM4yeH ogHomy
U3 npepgnaraembix AEWUCTBYIOLMMW aKTaMM
FKOHCUTPA/T mexaHU3MOB 3NEKTPOHHOM Noa-
nucu (Hanpumep, NPOCTaBAEHMEM NOANUCK
nyTem Haxkatma KHonku «OK»). He meHee
BAYXHO, YTOObI OH NO3BO/MIAN COXPAHATL BCHO
UCTOPUIO B3aUMOLENCTBUA CTOPOH: M3MEHE-
HWA YCNOBWUN, YBEAOMIEHNA O PACTOPKEHUN
W T.4., M TaKasa uctopma boina Bcerga focryn-
HOM cTOpoHam B ¢opme BblAABAEMOWN CU-
CTEeMOM NO 3anpocy CNpaBKW, coAaeprKallen
PEKBU3UTbI CTOPOH, NepeyYncieHne ycnosum
CAENKM U BpeMeHHadA LWKana ¢ 3apuKcmpo-
BAaHHbIMWN COBbLITUAMM, CBA3AHHBIMWU C COCTO-
AHWMEM CLENKM U BONIe CTOPOH.

Mbl yberkaeHbl, YTO Takoe npegnaraemoe
Hamu IT-pelweHne gna Lenen AoKasaTenbCcTea
3aK/I0YEHMA W WUCMNOJIHEHWUA TPa*KAAHCKO-
NpaBOBbIX CAE/NOK MNO3BONT B NOJIHOM Mepe
peann3oBaTb MAeW, 3aKnaapiBaemble B CO-
AeprkaHne [ocyaapCTBEHHOM MpPOrpammbl
«Undposoit KazaxctaH», npe3eHTaumio KoTo-
PO y»Ke aHOHCMPOBAN NPABUTENIbCTBEHHbIE
WUCTOYHUEKMN, ONA Lenen Kak «unudpoBmnsaumm»
rpa*kAaHCcKoro ob6opoTa B LLe/IOM, TaK U B Kaye-
CTBE AONONHUTENbHON Mepbl NO BHEAPEHUIO
UMPpPOBLIX TEXHONOIMN B chepe rpaxaaH-
CKOro CyAaonpom3BoACTBA U MCNONAb30BaAHMA
aNbTEPHATUBHBIX CPEACTB YperyanmpoBaHmA
cnopos (B NepByto ovepeab, B apbutpaxke u ¢
MCNoNb3oBaHMEM Meauaumm). [lymaertcs, 4To
LIMPOKOE BOCNPUATME U NPU3HAHME TAKUX HO-
BbIX BbICOKOTEXHO/IOFMYHbIX CNOCcoboB ycTa-
HOB/IEHMA [OrOBOPHbLIX MPABOOTHOLIEHWUH,
OCyLLEeCTBNEHME OAHOCTOPOHHUX [OENCTBUM
NPaBOBOrO 3HAYEHWA W [O0KA3ATENbCTB CY-
LLLeCTBOBAHM COOTBETCTBYIOLLNX NPABOOTHO-
LWEHWNI He TONbKO cybbeKkTamu obopoTa, HO
W TaKXe CyAamMu M BOBNEYEHHbIMU rocyaap-
CTBEHHbIMM OpraHamm NocnocobeTByeT ycne-
Xy 3Tol [ocnporpammebl, NO KpanHeln mepe,
no TPem ee HanpaBieHUAM (pa3BUTUE Kpea-
TMBHOro obuwecTtsa, undposmsaumna oTpac-
et SKOHOMMKM U Nepexos Ha NPo-aKTUBHOE
rocyAapcTBO) 3a CYET AOCTUNKEHMA 3aABAse-
MbIX B HEM uener pa3BUTUA KOMNETEHLMMU U
HaBbIKOB AN UMPPOBON IKOHOMMWKM, BHe-
apeHns 3PpdeKTUBHbIX LUMOPOBbLIX peLleHni
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B OEATENIbHOCTb OPraHOB rOCYAapPCTBEHHOMO
ynpaBneHusa, NPaBOOXPAHUTENBbHOW CUCTEMBI
N cyaebHoM BNaCTK, a TaKkKe COBEPLUEHCTBO-
BAHWA CUCTEM 3/IEKTPOHHOTO U MOBUAbHOrO
NpaBMTENbCTBA, ONTUMM3AUUKN chepbl Npeso-
CTaBNIEHWA FOCYAAPCTBEHHDBIX ycayr [25].

20. B 3aknwueHun obpatMm BHMMaHUe
Ha TO, YTO HecobnopeHune TpeboBaHUM K
dopme cpenku aBnseTcAa NUWb OAHUM U3
OCHOBaHWi1 NPU3HAHUA CAENKU HeaeincTBU-
TeNbHOW. HapAaay ¢ 3TUM caenka MOXKeT 6bITb
NpuU3HaHa HeAeNCTBUTENIbHOM, ecn, K npu-
Mepy, He cobntoaeHbl TpeboBaHMA 3aKOHa,
OTHOCAWMECA K JIMYHOCTU CyObeKTa npaso-
OTHOLWEHMA (Hagnexalwee N1uo, Hanuune y
Hero Tpebyemon geecnocobHOCTM), a TaKKe
K cBoboZe ero Bo/IEU3bABNEHUA U COAEPIKa-
HUMIO camol caenku (n. 2 ct. 157 TK).

Mpeanaraemble HAMU PeLUEHUA HE MOryT
AaTb NOJIHbIE FAPAHTUMN TOTO, YTO UCMO/b3YIO-
wme mx nmua He byayT 3n10ynoTpebaatb ceo-
MM NONOXKEHMEM W BBOAUTb KOHTPAreHTa B
3abnyxaeHNe OTHOCUTENBHO CBOEro cTaTyca
N NpaBocybBbEKTHOCTU. B TO e BpemA B OT-
HOWEHUAX MeXAy npeanpuHumaTenem u

notpebutenem (Kak u ntobbIM UHbIM CyObEK-
TOM, He ABAAKLWMMCA NpeanpuHumaTenem)
COOTBETCTBYIOLLNE PUCKM B CUTY 3aKOHA BO3-
HMKAOT Ha CTOPOHE NpeanpUHMMATENS, YTo,
OZHaKo, He 03Ha4aeT ero 6e33aWMTHOCTK OT
Hen0bpPOCOBECTHbIX AEUCTBUIA KOHTpAreHTa.
Kpome Toro, camu undpoBsble peleHms 3a4a-
yn obecneyvyeHUss AUCTAHLMOHHOIO B3aMMO-
OeNcTBMA O0/KHA NpenocTaBnATb onpese-
NIeHHble MexaHM3Mbl NepPenpoBeEPKM CTaTyca
KOHTpareHTa U NoATBEPXKAEHUA ero noseae-
HUA.

YTo KacaeTcs pUCKa HeaencTBUTENbHO-
CTU CAENKU NPU HapyLeHUU TpeboBaHUM K
€ro coAepkaHunto, HeobxoAMMO MOMHMUTB,
4yTO, B YaCTHOCTM, NbOI AOroBop cymUTa-
eTCA 3aKJOYEHHbIM, KOr4a eCTb NOATBEPIK-
OEHNE O AOCTUNKEHUM ero CTOPOHAMM Co-
rNalWweHMa no BCEM €ero CyLWeCTBEHHbIM
YC/IOBUAM, OnpeaeneHHbIM 3aKOHOAaTeNb-
CTBOM ANs AaHHOro Bupga gorosopa (n. 1
cT. 393 TK). B 4acTHOCTU, MOXHO BblAENNTb
CYLWECTBEHHbIE YC/NOBMSA, MNPeayCcMOTPEH-
Hble ANA cneayroWwnx NOMMEHOBAHHbLIX B
K gorosopos:

—npeameT 40roBopa

—HaumeHoBaHue (ac-
COPTMMEHT) ToBapa

—KO/NMYECTBO TOBapa

—LeHa ToBapa

—CPOKM M MOPAJ0K
onnatbl ToBapa

—CPOKM M MOPAJ0K
nepegauyv ToBapa
(MOMEHT ncnonHeHus
06s3aHHOCTU Nepe-
OaTb ToBap)

—KauyecTBO (xapaKTepu-
CTUKK) TOBapa

—CPOK rogHOCTM ToBapa
(rapaHTUK)

—KOMMJIEKTHOCTb TOBapa

Ne Bupg, CyuwiectBeHHble Hopma MpumevaHus
I'I/I'I (HaMMEHO- ycnosua CAoenkun K
BaHue)
cAenkKu
1 Jorosop —CTOPOHbI A0roBOpa Cr. 406 Mo porosopy Kynan-npoaaku ofHa CTOpOHa
Kynnu- —MecCTO 1 faTa 3aK/to- (npoaasel,) 06a3yeTcs nepefaTb UMYLLECTBO
npogaxm YyeHuA oorosopa (ToBap) B cOBCTBEHHOCTD, XO3ANCTBEHHOE Be-

[AEHWe UAKn onepaTMBHOE yrpaBaeHue apy-
rov CTopoHe (NoKynaTesnto), a NoKynaTenb
06A3yeTcA NPUHATL 3TO UMYLLECTBO (TOBap) U
YyNAaTUTb 33 HEro ONpeaeneHHy AeHEXKHYH0
cymmy (LeHy).

ToBapom Nno AOroBOpY Kynau-npoaakn mo-
eT 6bITb t0b6as Bellb ¢ cobaogeHem npa-
BWA cTaTbn 116 K.
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—MecTo 1 fata
3aK/Il0YeHUns ao-
rosopa

—npeameT foro-
BOpa

—HaMmeHoBaHue
napa (Bewm nnm
MMYLLLECTBEHHOTO
npasa (Tpe6o-
BaHue) nnbo
0CcBOOOXKAEHUSA OT
MMYLLLECTBEHHOW
0bA3aHHOCTH)

—KO/NIMYeCTBO Aapa

—CPOKM M NopAAoK
nepesayun gapa
(momeHT nepe-
xogda npasa cob-
CTBEHHOCTH)

Ne Bup, CywectBeHHble | Hopma MpumeyaHua
n/n | (HaumeHo- | ycnoBuA caenku rK
BaHue)
caenku
2 Dorosop —CTOPOHbI A0r0- Cr. 501 Mo AOroBOpy MeHbl KaxKAana U3 CTOPOH 0bA3yeTcA
MeHbI BOpa nepesatb B CO6CTBEHHOCTb, X038 MCTBEHHOE Beje-
—MecTo 1 gata HWe, ornepaTMBHOE yNpaB/ieHNe APYroi CTOPOHbI
3aK/t0YeHna o- 04MH TOBap B 06MeH Ha Apyroi.
rosopa
—npeameT Aoro- Ecnun 13 foroBopa He BbITEKAET MHOE, TOBAPbI,
BOpa nog/exallme obmeHy, NpeanosaraoTcs pPaBHO-
—HanmMmeHoBaHne LEeHHbIMM, a pacxoabl NO UX Nepegaye n npu-
TOBapa, Noa/exa- HATUIO OCYLLLECTB/IAIOTCA B KAXKA0M C/lyyae Tol
uero obmeHy CTOPOHOW, KOTOPAs HeceT COOTBETCTBYOLLNE
—KOJIMYecTBO TO- 06A3aHHOCTW.
Bapa
—CTOMMOCTb TOBapa B cnyyasx, Korga B COOTBETCTBUM C OTOBOPOM
—CPOKM M NopAAoK 0bMeHVBaeMble TOBapbl NPU3HAKOTCA HEPABHO-
obmeHa ToBapamm LEeHHbIMK, CTOPOHa, 06A3aHHaA nepenaTtb TOBap,
—KayecTBo (xa- LleHa KOTOPOro HUMKe LieHbl TOBapa, NpeaoCcTaB-
paKTepPUCTUKK) naemoro B 06meH, A0/1KHA ONNaTUTb PasHULY B
TOBapa LleHax HenocpeACTBEHHO A0 WK NOC/E UCMOJHE-
HUA ee 0683aHHOCTM NepesaTb TOBap, ECAN MHOWN
NnopAAOK He NPeayCMOTPEH LOroBOPOM.
3 Hdorosop —CTOPOHbI A0r0- Cr. 506 Mo noroBopy AapeHus ogHa CTOpoHa (aapuTtens)
JAapeHus BOpa 6e3B03Me34HO nepenaeT uam obasyertca nepe-

AaTb APYroi CTopoHe (ogapsemomy) Bellb B
COHCTBEHHOCTb IMBO MMYLLLECTBEHHOE NPaBO
(TpeboBaHume) K cebe nnun TpetTbemy nuuy, NM6o
ocsoborkaaeT nnm obasyetca ocsoboanTs ee oT
MMYLLLECTBEHHOW 0653aHHOCTU Nepes, TPETbUM
JIMLLOM.

MpW HanNYMKM BCTPEYHOM Nepesaym Bewm nam
npasa Mbo BCTpeYHOro 0bA3aTenbCeTsa L4OroBop
[apeHua CUMTaeTCa HUYTOXHbBIM. K TakoMy goro-
BOPY NPUMEHSIOTCSA NpaBuaa, NpesyCMOTPEHHbIe
nyHKTOM 2 cTatbuk 160 KI PK.

ObeLaHve nogapuTb BCE CBOE MMYLLECTBO UK
YacTb BCEro CBOEro MmyLLecTsa 6e3 yKasaHus Ha
KOHKPETHbIV NpeameT AapeHus B BUAE Bely,
npasa uan ocBoboKaeHMA OT 06A3aHHOCTU HU-
YTOXKHO.

[orosop, npegycmatpusatowmii nepegady gapa
oaapsaemMomy nocsie CMepTv SapuTens, HUYTO-
»eH. K Takoro poga gapeHuto NpumeHaAoTcs npa-
BW/Ia HacToAwero Kogekca o HacnefoBaHMM,
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Ne Bug, CywecrBeHHble | Hopma MpumevaHus
n/n | (HaumeHo- | ycnoBuA caenKu rK

BaHue)

cAeNKu

Ecnu porosop gapeHua 3akato4eH B MMCbMEHHOM
dopme, 0TKa3 OT Aapa AoMKeH ObITb COBEPLUEH TaKKe
B NMMCbMeHHOW dpopme. B cnyyae, korga porosop gape-
HWA 3aperncTpPMpoBaH, OTKa3 OT NPUMHATUA Aapa TaKKe
NMOA/IEXKUT roCyAapCTBEHHOW PerucTpaLmm.

Ecnn porosop AapeHuns Bbin 3aka04eH B MMCbMEHHOW
bopme, gapuTens BnpaBe TpeboBaTb OT 0AAPAEMOr0
BO3MeLLEeHNA peanbHoro yuepba, NPUYMHEHHOrO OT-
Ka3oM MPUHATb Aap.

[orosop fapeHua ABUKMMOIo MMYLLECTBA A0/IXKEH
ObITb cCOBEPLUEH B MMCbMEHHOM Gpopme B Cy4asnx, Kor-
aa:

1) papuTenem ABAAETCA OPUAMYECKOE INLO U CTOU-
MOCTb Aapa NpeBblWaeT AeCATb MECAYHbIX PaCYeTHbIX
nokasaTeneu;

2) LOrOBOP COAEPKUT obellaHne gapeHus B byayLluem.
B cnyyanx, npeaycMoTPEHHbIX B HACTOALLEM NYHKTE,
[0roBOP AapeHms, COBEPLUEHHbIW YCTHO, HUYTOXKEH.

He ponyckaeTtcsa gapeHue, 3a UCKN0YeHWEeM 0BbIYHbIX
NoAapKOB, CTOMMOCTb KOTOPbIX HE MPEBbILIAET pasme-
POB AECATU MECAYHbIX PACYETHbIX NMOKa3aTesei, ycTa-
HOB/IEHHbIX 3aKOHOAATENbHBIMU aKTaMM:

1) OT UMEHM MaNoNETHUX U rPaXKAaH, MPU3HAHHbIX He-
[,eeCcrnocobHbIMU, UX 3aKOHHbIMW NMPEACTAaBUTENAMMU;
2) paboTHMKam neyebHbiX, BOCMUTATE/bHbIX YUpeKae-
HUI, yUpEXAEHNI coLManbHOM 3aWMTbl U APYrMX aHa-
NOTUYHBIX YYPEXKAEHUIN rpaXkaaHaMM, HaX0AALWMMMUCA
B HMX Ha IeYEHUU, COAEPKAHUM AN BOCTUTAHWUM, CY-
npyramu U poACTBEHHUKAMM ITUX rpakaaH;

3) rocyapCTBEHHbIM CAYKALLMM, A TaK¥KE YeHaM UX
cemeii B CBA3W C AO/IKHOCTHBIM MOJIOXKEHUEM rOCyAap-
CTBEHHbIX CYXKaLLMX UAMN B CBA3U C UCTIOIHEHUEM UMM
cny*KebHbIx 06A3aHHOCTEN.

[apeHune nmylecTtsa, Haxoasaweroca B obuieit co-
BMECTHOM COBCTBEHHOCTM, AOMYCKAETCA MO COMMACUIo
BCEX YY4AaCTHMKOB COBMECTHOM CO6CTBEHHOCTU C CO-
6ntogeHeM NpaBu, NPeayCMoTPEHHbIX cTaTbel 220
Kopekca.

[JapeHune npuHaanexallero gapuTento npasa Tpebosa-
HWA K TPETbEMY JINLLY OCYLLLeCTBAAETCA C cobatoaeHnem
npasw, NpegycCMOTPeHHbIX cTaTbammn 339-343, 345,
346 Kogekca.

[apeHune nocpeacTBOM UCMONHEHMA 33 04APAEMOTO
ero 06A3aHHOCTU Nepes TPETbUM IULLOM OCYLLLEeCTBAA-
eTcA ¢ cobnogeHnem npasua, NPeaycMoTPEeHHbIX NyH-
KToM 1 cTatbm 276 Kogekca.

[apeHune nocpeacTBOM nepesoaa gapurenem Ha cebs
[0/ra 04apAeMoro nepeg TPeTbMM IMLOM OCYLLEeCT-
BAAETCA C cobatofeHnemM nNpasu, NpesycMoTPEHHbIX
cTaTbeli 348 Kopekca.

Mo Tpe6oBaHMIO 3aMHTEPECOBAHHOTO /IMLA CY4 MOXeT
OTMEHUTb AapeHue, CoBEPLIEHHOE HAMBUAYA/IbHbIM
npeanpvHUMaTeNEM AN IPUAUYECKUM NNLOM B Ha-
pyLUeHME NOMOKEHMI 3aKOHO4ATEeIbHOTO aKTa Pecny-
611KuM KasaxctaH o peabunmTaumm n 6aHKpPOTCTBE 3a
CYeT CPEACTB, CBA3AHHBIX C ero NpeanpuHUMaTENbCKOM
[eATeNbHOCTbIO, B TEYeHWe ro4a, NpesLecTBOBaBLIEro
06bABNEHUNIO TAKOTO NNLLA BAHKPOTOM.
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Ne Bup, CywectBeHHble | Hopma MpumeyaHuna
n/n | (HaumeHo- | ychoBua caenku rK
BaHue)
caenku
4 Hdorosop —CTOPOHbI J0ro- Cr. 517 Mo poroBopy peHTbl 04Ha CTopoHa (noaydyaTtenb
peHTbI BOpa PEeHTbI) NepenaeT Apyroi CTOPoHe (MAaTeNnblmKy
_ PEeHTbI) B COBCTBEHHOCTb UMYLLLECTBO, A NaTe/Nb-
MecTo U faTa
3AKIOYEHMA [0- LMK peHTbl 0653yeTcA B 0OMEH Ha NoayvyeHHoe
A MMYLLLECTBO Nepmnoandecku BbinnayvyneaTb Nony-
rosopa yaTeslo peHTy B BUAE ONpeaeeHHON AeHeXHO
—npeamert 4oro- cyMmMbl 1M60 NpeaocTaBaeHnA CPeacTB Ha ero
BOpa cofepiKaHune B UHOM popme.
—CpOK Aencrsna
A0roBOpa CyLLecTBEHHbIM YC/IOBUEM A0TOBOPA, NpeaycMa-
TpuBaloLero nepeaayvy nos Bbinaaty peHTbl
nepUoANIHOCTL AEHEXKHON CYMMbI UM UHOTO ABUMKMMOTO UMY-
BbIN/1aTbl PEHTbI LecTBa, ABNAETCA YC/I0BWE, YCTaHaBAMBaOLWEe
—dopma BbInnaTbl 0653aHHOCTb NAaTeblMKa PEHTbI NPEeAOCTaBUTb
peHTbI (B BUAE obecneyeHne MCNONHEHUNA ero 06s3aTeNbCTB
onpeAeneHHoi NMb0 3acTPaxoBaTb B NO/b3y NOAYYATENSA PEHTI
LEHEKHOM CyMMbI PWCK OTBETCTBEHHOCTM 33 HEUCMONHEHWE MbOo
HeHaa/exallee UCNONHEHNE 3TUX 0653aTeNbCTB.
nmbo npepocTas-
NleHnn cpeacTs
Ha cofeprkaHue B
nHoli opme)
—OTBETCTBEHHOCTb
3a MPOCPOYKY BblI-
0AaTbl PEHTbI -
5 DoroBsop —CTOPOHbI J0ro- Mo foroBopy MMyLLECTBEHHOTO HaliMa (apeHapbl)
MMyLLeCTBEH- | BoOpa HaliMmogaTtenb 0bA3yeTca NpefoCcTaBUTb HAHMMa-
HOTO Halima —MecTo 1 aaTa TeI0 UMYLLECTBO 33 N1aTy BO BPEMEHHOE BNaje-
HWe 1 Nosb30BaHMe.
(apeHppbl) 3aK/OYeHUnn o-

rosopa
—npeameT foro-
BOpa
—JaHHble, N03BONSA-
toLMe YCTaHOBUTb
MMYLLECTBO, NOA-
Nexallee nepesa-
ye B apeHAay
—CPOKM 1 NOPAJ0K
nepenayun/sos-
BpaTa MMyLLECTBa
—CPOKM 1 NOPAJ0K
onnartbl
—CPOK apeHapbl
—yCNoBUA O coaep-
KaHUW umylLe-
cTBa (yny4yweHue)
—ycnosus o6 uc-
NoNb30BaHMM
umyLiectsa (B T.u.
npegenax pac-
nopsaxeHwus)

B MmyLLecTBEHHbIN HaeM MOryT 6bITb NepeaaHbl
npeanpuaATUA U ApyrMe MMyLLECTBEHHbIE KOM-
N/IEKCbI, 3eMebHbIE YYaCTKM, 34aHMNA, COOPYIKe-
HWA, 060pYLOBaHNE, TPAHCNOPTHbIE CPEACTBA U
ApYyrve BeLLn, KOTopble He TePAIOT CBOMX HaTy-
pasibHbIX CBOMCTB B NPOLLECCE UX MCMO/b30BaAHUA
(HenoTpebnsemble BeLy).

Mpu OTCYTCTBMM AaHHbIX, NO3BONAIOLWMX YCTa-
HOBWTb MMYLLLECTBO, MOAJIEXKaLLEee Nepesaye B
apeHay, B forosope yciosue 06 ob6bekTe, noa-
JleXkallem nepegaye B MMyLLECTBEHHbIN Haem,
CYMTAETCA HECOrIaCoBaHHbIM CTOPOHAMM, @ COOT-
BETCTBYIOLLMIA AOrOBOP — HE3aK/IHOYEHHbIM.

MpaBo caaun MMyLLLecTBa BHaeM NpUHAAIEKNT
€ro COH6CTBEHHMKY.

Halimogatenamm moryT 6bITb TaKKe Anua, ynon-
HOMOYEHHbIe 3aKOHOAATEIbHbIMM aKTaMMU UK
CcOBCTBEHHMKOM CZaBaTb MMYLLECTBO BHAEM.

[loroBop MMmylLLLEeCTBEHHOrO HaillMa Ha CpoK bosee
OAHOrO rofa, a ecn XoTa bbl OA4HOWN U3 CTOPOH
[0roBOpa ABNAETCA OPUANYECKOE INLLO, HE3aBU-
CMMO OT CPOKa, A0/1XKeH ObITb 3aKHOYEH B MUCb-
MeHHoM dopme.

[loroBop MMyLLECTBEHHOIO HalMa MeXay rpaK-
[aHaMM Ha CPOK 0 OA4HOr0 roa BKAOUYUTENbHO
MOKET ObITb 3aK/HOUYEH B YCTHOW dhopme.
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Bupg,
(HaMmeHo-
BaHue)

CyLwiecTBeHHble
YCNOBUA CAENKU

Hopma
K

MpumeyaHmna

cAenKku

JoroBop MmyLLecTBEHHOro HallMma, npeaycma-
TPUBAIOLLUIN NEepPeXOA B NOC/AeAyOWeM Npasa

COBCTBEHHOCTM Ha MMYLLLECTBO K HAHMMATENto,
3aKto4aeTca B popme, NpeaycMoTpeHHON ansa
[0roBopa Kynan-npoaarkm Takoro MMyLLecTBsa.

MnaTa ycTaHaBAMBaETCA 3@ BCE HAHATOE UMYLLEe-
CTBO B LL&/IOM UM OTAENbHO NO KaK4oM U3 ero
COCTaBHbIX YacTel B BUAE:

1) onpefeneHHbIX B TBEPAOK CYMME MaaTexen,
BHOCMMbIX MEPUOANYECKN MW €4MHOBPEMEHHO;
2) yCTaHOB/IEHHOM A0NW, MOYYEHHOM B pe3y/bTa-
Te MCMNO/b30BaHMA HAHATOrO MMYLLLECTBA, NPOAYK-
UMK, NI0A0B UM LOXOA0B;

3) npegocTaBieHUA HaHUMaTeNEeM ONpeaesieH-
HbIX YCAYT;

4) nepegayn HaHMMaTeeM HalmogaTento oby-
C/I0B/IEHHOW A,0rOBOPOM BeLy B COBCTBEHHOCTb
WU BHaem;

5) BO3/10}KeHWA Ha HaHMMaTeNa 06YCA0BAEHHbIX
[OroBOPOM 3aTpPaT Mo Y/yYLUEeHWIO HAHATOrO UMY-
wecrsa.

CTOpOHbI MOTYT NpeaycMaTpUBaThb B LOrOBOpE CO-
yeTaHMe yKasaHHbIX GOPM MaaTbl 3a NO/b30BaHME
MMYLLECTBOM WM MHble GOPMbI MAaTbI.

Pasmepbl NaaThl 33 NOb30BaHME UMYLLECTBOM
MOTYT U3MEHATLCA He Yallle 04HOro pasa B roa,
€C/IN MHOE He NPeayCMOTPEHO CoralleHnem
CTOPOH. 3aKOHOAATe/IbHbIMM aKTaMM MOTYT BbITb
NpesyCMOTPEHbI MHblE MUHKMMasIbHbIE CPOKK ANA
nepecmoTpa pasmepa naaTbl 410 OTAE/bHbIX BU-
0B MMYLLEECTBEHHOIO HaliMa, a TaK»Ke Aaa Halima
OTAE/IbHbIX BUA0B MMYLLLECTBA.

[orosop
6e3B03-
me3aHoro
nonb30Ba-
HUA NMy-
LecTBOM

—CTOPOHbI f0rO0-
BOpa

—MecTo U AaTa
3aK/to4YeHun fo-
rosopa

—npeamert 4oro-
Bopa

—JaHHble, N03BO-
NAoLMeE yCTaHo-
BUTb MMYLL,ECTBO,
nognexallee
nepegave

—CPOKM 1 NOPAZ0K
nepegauyun nmyuie-
cTBa

—CpOK NMo/b30Ba-
HWUA MMYLLLECTBOM

—yCnoeus o coaep-
KaHUU umyLe-
cTBa

ycnosus 06 uc-

No/b30BaHUU UMY-

wecrsa

Cr. 604

Mo gorosopy 6e3803Me34HOM0 NO/b30BAHUA
MMYLLECTBOM (40roBOPY CCyApbl) 04HA CTOPOHA
(ccynopatens) nepenaet MMyLLEecTBO B 6€3B03-
Me34Hoe BpeMeHHOe No/b30BaHune Apyroi cTo-
poHe (ccygononyyaTtento), a nocneaHas obsasyer-
€A BEPHYTb TO K€ MMYLLECTBO B TOM COCTOAHMM, B
KaKOM OHa ero nosy4ymna, ¢ y4eTom HopmaabHOro
M3HOCa, UM B COCTOAHUK, 0BYCNOBAEHHOM [0-
roBOPOM.

B 6e3B03Me34HOE NONb30BaHME MOTYT BbITb Nne-
peaaHbl NPeanpUATUA U APYrMe UMYLLECTBEHHbIE
KOMMEKCbI, 3eMe/IbHble YYaCTKM, 34aHUA, COOpPY-
eHus, obopyaoBaHMe, TPAaHCMOPTHbIE CPeACTBa
W Apyrue Belm, KOTopble He TEPSIOT CBOMX HaTy-
pafibHbIX CBOMCTB B NPOLECCE UX UCNONAb30BaHMSA
(HenoTpebnsemble Bewy).

I'IpaBo nepegavyn nmyulectsa B 6e3303me3p,Hoe
NnoJib30BaHNeE NPUHAANEXUT ero C06CTBeHHMKy n
MHbIM INL@M, YNOTHOMOYEHHbIM Ha TO 3aKOHO-
AaTeNIbHbIMU aKTaMU UTNU COBCTBEHHUKOM
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Ne Bug, CywectBeHHble | Hopma MpumeyaHus
n/n | (HaMumeHo- | ycnoBuA caenku K

BaHue)

caoenku

7 Dorosop —CTOPOHbI A0ro- Ct. 616 | No aoroBopy nogpsaaa ogHa CTOpOHa (noapaa-

noapaaa BOpa YMK) 06a3yeTCs BbINONHUTL MO 3a43aHUI0 APYro
—MecTo 1 aata CTOPOHbI (3aKa3umKa) onpeneneHHyto paboty n
3aK/Il04eHUns ao- COaTb ee pe3ynbTaT 3aKa3umKy B YCTAHOBNEHHbIN
rosopa CPOK, @ 3aKa3uunK 0bA3yeTcA NPUHATL pesy/bTaT
—npeameT Joro- paboTbl M ONAATUTL ero (ynaaTuTb LeHy paboTbi).
BOpa PaboTa BbINONHAETCA 3@ PUCK NOAPAAUNKA, €CN
—CPOK BbINO/IHEHUA MHOEe He NpeayCMOTPEHO 3aKOHOAATEIbHbIMU aK-
pabot TaMW MU AOFOBOPOM.
—ueHa pabort
—CPOKM 1 NOpAJOK
onnatbl
—NOPAJOK NPUEMKM
pabot
—KayecTBo paboT
(rapaHTUA Kaue-
cTBa pabor)

8 [oroBop BO3- | - CTOPOHbI 40r0- Cr. 683 lNo poroBopy BO3me34HOro oKa3aHuA yCnyr uc-
mesfgHoro BOpa NoAHUTENb 06A3yeTCs No 3a4aHMI0 3aKa34vMKa
OKa3saHusA - MecTo 1 pata OKasaTb ycnyru (CoBepLUnTb ONpeaeneHHble
ycnyr 3aK/l0YeHunn ao- OeVCTBMA MU OCYLLECTBUTb ONpeaeneHHyo aes-

rosopa TeNbHOCTb), @ 3aKa3unK 0b6A3yeTca oNaaTUTb 3TU
- npegMeT Aoro- ycayru.

BOpa

- CPOK OKasaHuA

yenyr

- LeHa ycnyr

- CPOKM M NMOPAAOK

onnatbl

- KauyecTBO ycnyr

9 Dorosop - CTOPOHbI A0ro- Cr. 688 MepeBo3Ka rpy30B, NAaCCaKMpPOB 1 Baraxka npous-
nepeBoO3KM BOpa BOAMTCA Ha OCHOBAHMM JOFOBOPA NEPEBO3KM.

- MecTo 1 faTa
3aK/1l04YeHNA 10-
rosopa

- NnpegmeT 4oro-
Bopa

- CPOK A0CTaBKM

- LLeHa A0CTaBKM

- NOPALOK ONAaThl

Mo goroBopy NepeBO3KM rpysa ofHa CTOPOHa
(nepeB03uKnK) 0653yeTCa 4OCTaBUTbL BBEPEHHbI
emMy Apyroli CTOpoHol (oTnpaBuTenem) rpys B
MYHKT Ha3HAYeHUA 1 BblAATb YNOJHOMOYEHHOMY
Ha nosyyeHue rpysa auuy (nonyyatento), a otnpa-
BUTENb 06S3yeTCA yNaaTUTL 3a NEPEBO3KY rpy3a
naTy, COrIacHo JoroBopy Unm Tapudy.

Mo aorosopy NepeBO3KM Naccaxmnpa nepesosymK
06a3yeTca NnepesesTH Nacca)kMpa B NyHKT Ha-
3HayeHwus, a B C/lydae cAaum naccaxkmpom baraka
- TaK¥Ke A0CTaBMTb baraxk B MyHKT Ha3HaYeHUA U1
BblAaTb YNOJIHOMOYEHHOMY Ha nonyyeHue bara-
»a /ILLy; nacca)kmp obasyeTtca ynaaTuTb naaTy
3a npoess, a npu caade H6araxa - 1 3a NPoOBO3
barara.

Mo poroBopy ¢paxToBaHuA (YapTepa) oaHa CTo-
poHa (bpaxToBLLMK) 06A3yeTcA NPesoCTaBUTb
Apyroi ctopoHe (bpaxToBaTtesnto) 3a naaty BCo
WU 4aCTb BMECTUMOCTM OAHOTO UM HECKO/IbKUX
TPaHCMOPTHbIX CPEACTB HAa OAMH UAN HECKOBKO
peiicoB A1 NepeBO3KM Naccaxkmnpos, baraxa u
rpy3oB.
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Ne Bupg, CywectBeHHble | Hopma MpumeyaHmna
n/n | (HaumeHo- | ycnoBuA cAeNKU rK
BaHue)
cAenKu
10 TpaHcnopT- —CTOPOHbI A0ro- Cr. 708 Mo foroBopy TPaHCNOPTHOW 3KCNeauLMK OfHA
HanA aKkcnegu- BOpa CTOpOHa (3KcrneauTop) 0b6A3yeTca 33 BO3HArpax-
umn —MecCTo 1 gata AEHME 1 33 CYET APYroi CTOPOHbI (KAneHTa - oT-
3aK/Il0YeHUns ao- npasuTens rpysa, Noayvatens rpysa uam MHoro
rosopa 3aMHTEpPeCcoOBAHHOIO B YC/yrax aKcneauTopa
—npeameT foro- /MLA) BbINOSIHUTL MM OPraHM30BaTb BbIMNO/IHE-
BOpa HWe onpeaeneHHbIX JOrOBOPOM 3KCNeanLMm
—CPOK OKasaHusA YCAyr, CBA3AHHbIX C MePEeBO3KON rpysa, B TOM Yuc-
yenyr Jle 3aKN0YUTb OT UMEHM K/IMEHTA UIN OT CBOETO
—LeHa yenyr MMEeHW [0roBop ([OroBopbl) NepeBo3KM rpysa.
—CPOKM 1 NOpAAOK B KauecTBe [ONONHUTENBHbIX YCYT 4OFOBOPOM
onnatbl TPaAHCMOPTHOM 3KCNEeAULMN MOXKET BbITb Npeay-
—KayecTBo ycayr CMOTPEHO OCYLLECTBAEHUE TAaKMX HEOBXOANMbIX
ANA LOCTAaBKMU rpy3a onepawuii, Kak nonyyeHume
TPEOBYHIOLLMXCA ANA SKCNOoPTa UM UMNOPTA LOKY-
MEHTOB, BbIMO/IHEHWE TAMOXEHHbIX U UHbIX POop-
MasibHOCTEN, MPOBepKa KOANYECTBA U COCTOAHMA
rpy3a, ero norpysKa 1 Bbirpyska, ynaata nowauH,
cb0OpOoB M APYrnX PacXof0B, BO3NAraemMblX Ha Kau-
€HTa, XpPaHeHMe rpysa, ero Noay4yeHue B NyHKTe
Ha3HaYyeHMsA, a TaKKe BbINOJIHEHNE UHbIX onepa-
UMM U yCayr.
C cornacusa KNMeHTa, 3KCNeanTop MOXKET cam
onpeaennTb, KAKMM BUAOM TpaHCNOpPTa NepeBos-
UTb rPy3bl KANEHTA, YYUTbIBAs MPU 3TOM UHTEpe-
Cbl K/IMEHTA, YPOBEHb TaPUPOB U CPOKU LOCTABKM.
11 Dorosop - CTOPOHbI A0ro- Ct. 715 Mo poroBopy 3aliMa ogHa cTopoHa (3amopaa-
3aiima BOpa Teslb) NepesaeT, a B CIy4asnx, NpeayCcMOTPEHHbIX

- MecTo 1 aaTa
3aKN0ueHns ao-
rosopa

- npeameT Aoro-
BOpa

- CPOK 3alima

- pasmep BO3Ha-
rparkaeHus

- CPOKM 1 MOPAZ0K
BbINAaTbl BO3Ha-
rparkaeHus

HacToalmMm KogeKcom Mamn 1oroBopom, 06asy-
eTcs nepeaartb B COBCTBEHHOCTb (X03AMCTBEHHOE
BefeHMWe, onepaTUBHOE ynpaBieHue) Apyroi cTo-
poHe (3aeMLMKY) AeHbIM AU BELWK, onpeaeneH-
Hble POAOBLIMW NPU3HAKaAMM, @ 3aEMLLMK 06A3Y-
eTcA CBOeBpeMeHHO BO3BPaTUTL 3aimoaaTento
TaKYIO Ke CYMMY AeHer Uan paBHOe KOIMYecTBo
BeLLel TOro e poaa M KayecTsa.

lpaxaaHam u lopUANYECKMM NNLAM 3anpeLLaeT-
cA npunenevyeHne AeHer B suge 3ama ot rpaxXaaH
B KayecTtBe HpeAHpMHMMaTEHbCKOVI AeATeNbHOCTU
N TaKne OoroBopbl ABNAKOTCA HUYTOXKHbIMN.
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Ne Bup, CywectBeHHble | Hopma MpumeyaHunsa
n/n | (HaumeHo- | ychoBua caenku rK
BaHue)
caenku
12 Jorosop —CTOPOHbI A0r0- Cr. 729 Mo poroBopy MHaHCMPOBAHMA NOA, YCTYMNKY
duHaHcu- BOpa AeHeXHoro TpeboBaHuMA ogHa CTOpoHa (dUHaH-
poBaHusA —MecTo 1 fata COBbIV areHT) NnepesaeT uan o0basyeTca nepeaaTb
nop, ycTynky 3aK/It0YeHUns go- [JeHbrv B pacnopsKeHune Apyroi CTOpoHbI (Kau-
BEHeXHoro rosopa €HTa), a KIMEeHT yCTynaeT uam obssyercs ycTynuTb
TpeboBaHMUA | —npegmeT JOro- dMHAHCOBOMY areHTy cBOe AeHexKHoe Tpebosa-
(dbakTopuHra) Bopa HWe K TPeTbeMy SINLY, BbITEKAtOLLEE U3 OTHOLEe-
—[leHexHoe Tpebo- HWIM KNUeHTa (KpeanTopa) ¢ 3STUM TPETbUM NNLOM
BaHwe, ABAAIOLLe- (aonmxkHUKoMm).
ecs npegmeTom JeHexkHoe TpeGOBaHMe K OO/TKHUKY MOXeT 6bITb
YCTYNKM YCTYNNEHO KANEHTOM GUHAHCOBOMY areHTy TaKxke
B LlesiAxX obecneyeHnsa UCNONHeHMA oba3aTeNb-
CTBa K/MeHTa nepes GMHAHCOBbIM areHTOM.
MpegMmeToM yCTYNKM, Nog, KoTopyto npeaocTas-
naetca PUHaHCMpPOBaHME, MOXKET ObITb Kak ae-
HeXHoe TpeboBaHMe, CPOK NAaTexa No KOTOPOMy
y*Ke HacTynua (cywecTeytowee TpeboBaHue),
TaK W NPaBO Ha NoayYeHne geHer, KoTopoe BO3-
HUKHET B byayluem (byayuiee TpebosaHue). [e-
HeXXHoe TpeboBaHWe, ABNAlOLLEECS NPegMETOM
YCTYMNKU, JO/IKHO BbITb ONpesesieHo B flOroBope
KAMeHTa ¢ GMHAHCOBLIM areHTOM Takum ob6pa-
30M, KOTOPbIN NO3BONAET UAEHTUPULMPOBATD
cyllecTByloLLlee AeHexKHoe TpeboBaHWe B MOMEHT
3aK/Il04YeHUns JoroBopa, a byayuiee TpebosaHue -
He No3gHee Yem B MOMEHT ero BO3HMKHOBEHMS.
13 | OoroBsop xpa- | - CTOPOHbI A0ro- Cr. 768 Mo poroBopy xpaHeHUs ogHa CTOPOHA (XpaHu-
HeHuA BOpa Teslb) 0653yeTcA XPaHWUTb Bellb, NepeaHHYo e
- MecTo n AaTa [PYroii CTOpoHoI (NoKnaxkeaatenem), u BO3Bpa-
?ca);gpro:ewﬂ Ao- TUTb 3Ty BELLb B COXPAHHOCTU.
- npeAmeT foro-
BOpa
- CPOK XpaHeHun
- BO3HarpaxgeHuve
1 BO3MELLLeHMe pac-
XO[,0B XpaHUTENO
- CPOKM 1 NOPAAOK
onnartbl
- OTBETCTBEHHOCTb
33 HECOXPAHHOCTb
14 | Dorosop no- | -ctopoHbl gorosopa | Ct. 846 Mo foroBopy NopyyYeHMsa ogHa cTopoHa (no-
pyyeHuns -MecTo 1 AaTa 3a- BEPEHHbIIN) 0653yeTca COBEPLINTb OT UMEHMU

KNOYeHuA foro-
BOpa

-npeameT gorosopa
-CPOK nopyyeHus
-pasmep BO3Ha-
rpaxkaeHus nose-
PeHHOro

-CPOKM 1 NOPAZAOK
onnaTbl BO3HArpask-
AeHuA

-YKa3aHunA gosepn-
TenAa

M 32 CYET APYroi CTOpPoHbI (goBepuTens)
onpeaesieHHble opuandeckme gencrems. Mo
cAesKke, COBEPLUEHHON NOBEPEHHbIM, NpPaBa
1 0653aHHOCTM BO3HMKAOT HEMOCPEACTBEH-
HO y AoBepuTens.
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Bupg,
(HaumeHo-
BaHue)
cAenku

CyLwiecTBeHHble
YCNOBUA CAENKN

Hopma
K

MpumeyaHua

15

HAorosop
Komuccum

—CTOPOHbI A0rO-
BOpa

—MecTo U gaTa
3aK/t04YeHUn fo-
rosopa

—npeameT 4oro-
BOpa

—pasmep Komuc-
CMOHHOTO BO3Ha-
rpaxkaeHus

—CPOKM 1 NOPAA0K
onsaTtbl KOMMUC-
CMOHHOTO BO3Ha-
rpaxkaeHus

—nNopsAoK BOo3Me-
LWEeHMA Pacxoaos
MO UCNONHEHUIO
KOMWCCUMOHHOTO
nopyyeHus

—YKa3aHUA KOMK-
TeHTa

Cr. 865

Mo goroBopy KOMMUCCUM OAHA CTOPOHA (Komuc-
cHMoHep) 06a3yeTcA No NopPyYeHUIo APYroi cCTopo-
Hbl (KOMWUTEHTA) 33 BO3HArpaxAeHne coBepLINTb
OfHY W/IM HECKO/IbKO CLENOK OT CBOEro MMEHM 3a
CYET KOMUTEHTA.

16

[oseputennb-
Hoe ynpasne-
HUe umyuue-
CTBOM

- CTOPOHbI 0ro-
Bopa

- MecTo 1 gata
3aK/lo4eHNa ao-
rosopa

- NpeameT L0roBo-
pa CpoK gorosopa
[0BepuTesIbHOro
ynpasaeHua umy-
LecTeom

- COCTaB UMyLLe-
cTBa, Nepeaa-
BAaeMOro B goBe-
puTeNbHOEe ynpaB-
neHune

- YKa3aHue 0 BbIro-
ponpuobpertatene

- CPOKM 1 dopmy
OTYEeTHOCTM foBe-
pUTENbHOrO ynpas-
nAaowero

- yKa3aHue Ha
MU, Nonyyatoulee
[OBEepeHHoe Mmy-
LEeCTBO B C/lyyae
npeKpaLieHns
[loroBopa Aosepu-
Te/IbHOrO ynpasne-
HMA UMYLLLECTBOM

- pasmep 1 Gopmbl
BO3HarpaxaeHus
ynpasasoLwero

Cr. 883

Mpu yyperraeHUn LOBEPUTENIbHOTO YPABAEHUS
MMYLLLECTBOM [0BEPUTE/IbHbIN YNPABAAIOLLMIA
06A3yeTca ocyLecTBAATb OT CBOEro UMEHU yrpas-
NeHne nepeaaHHbIM B ero BfageHue, noib3osa-
HMEe M PacnopsAXKEHNE UMYLLLECTBOM, €C/TU UHOE
He NpPeAyCMOTPEHO AOrOBOPOM UM 3aKOHOAA-
Te/IbHbIMUW aKTaMK, B MHTEpecax Bbirogonpuobpe-
Tatens.

Mo poroBopy A0OBEPUTENLHOTO YNpPaBAEHUA UMY-
LLLeCTBOM OZHa CTOPOHa (y4ypeanTtens 4oBepU-
TENbHOrO yrnpasaeHus) nepeaaert APYroi CTopoHe
(moBepuTenbHOMY ynpasastoLLeMy) UMYLLECTBO

B JOBEpUTENbHOE yrpaB/ieHne, a Apyrasa CTOPOHa
06s3yeTCA OCYLWECTBAATbL YIPaBAeHNe 3TUM UMY-
LLLeCTBOM B MHTEPECAX YKa3aHHOro yuypeautenem
nvua (Bbirogonpuobpertartens).

B nepwuog, genicTena AOroBopa A0BEPUTENBHOTO
ynpaBAeHUs MMYLLLECTBOM yupeanuTenb A0BepU-
Te/IbHOTO YNpaBaeHMA He BNpaBe OCYLLEeCTBAATb
KaKkune-nnbo AeicTBMA B OTHOLWEHUN MMYLLLECTBA,
HaXo4ALEeroca B LOBEPUTENIbLHOM YNPaBAEHUH,
€C/IM MIHOE He YCTAaHOB/IEHO 3aKOHOAATeIbHbIMU
aKkTamu Pecny6amKkmn KasaxctaH Uam yKasaHHbIM
[0roOBOPOM.
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—CPOKM 1 nops-
[AOK onnaTbl BO3-
HarpaskaeHun

—orpaHuymnTeNb-
Hble YCN0BUSA

Ne Bup, CywectBeHHble | Hopma MpumevaHus
n/n | (HaMmeHo- | ycnoBua caenku rK
BaHue)
cAenku
17 Komnnekc- —CTOPOHbI 40ro- Ct. 896 Mo foroBopy KOMNAEKCHOW NpeanpuUHUMaTEeNb-
Has npea- Bopa CKOM NULEH3MM OHA CTOPOHA (KOMNAEKCHbIM
npUHUMa- —MmecTo u aaTa iMueH3nap) obasyeTca NpefoCcTaBUTb 4pyrom
TenbcKan 3aK/I04YEHMA [0- CTOPOHEe (KOMMNEKCHOMY NINLLEH3MNATY) 3@ BO3-
HarpaxgeHue KOMNIeKC UCKAOUUTENBHBIX NPaB
nnueHsua rosopa N N
- (NMMLEH3MOHHDIV KOMNEKC), BKAOYAOLLNNA, B
(dpanyaii- —npeameT Aoro-
YaCcTHOCTH, NPaABO MCNO/b30BaHUA GUPMEHHO-
3UHI) BOpa . ro HAMMEHOBAHMA NULEH3MAPA U OXPaHAEMOW
—CpOK Aencreuna KOMMepUecKoi MHpopMaLLMK, a TaKKe ApYrux
Aorosopa 06BEKTOB UCKHOUUTE/IbHBIX MPAB (TOBAapHOro
—pa3mep BO3Ha- 3HaKa, 3HaKa obCcnyKMBaHUA, NaTeHTa U T.0.),
rpa*kaeHua npeaycMOTPEHHbIX OrOBOPOM, ANA UCMONb30-

BaHWA B npe,qanHmmaTeanKof/'l AeATeNbHOCTU
NNuUeH3naTa.

[loroBop KOMMAeKCHOM nNpeanpuHUMaTENbCKOM
NIMUEH3UM, BKIOYAIOLWMIA B cebs ycnoBua o nepe-
Jaye KOMMNAEeKca UCKAOUYNUTE/IbHBIX MPaB Ha U30-
bpeTeHuns, NoNesHble MOLENN, MPOMbILINEHHbIE
06pasLbl, CENEKLMOHHbIE AOCTUNKEHUA, TOBapHble
3HaKK, 3HaKN 0BCNYKMBAHMSA, TONONOTUM UHTE-
rPanbHbIX MMKPOCXEM, 3apPernmcTpMpoBaHHble B
COOTBETCTBMM C 3aKOHOAATE/IbCTBOM Pecny61mKu
KasaxcTaH, NoANeXuT peructTpaumm B naTeHTHOM
opraHe (opraHusaumm).

OTAaenbHO HepenlcTBUTENIbHOCTb A0roBO-
pa (no KpailHeii mepe, cooTBeTCTBylOLE
ero 4actu) MoOXKeT NoBJievyb onpegeneHue
B €ro CoAepaHuUWU YC/NOBUW, KOTopbie He
MoryT 6bITb YacTblo AOroBOpa B CUANY UX He-
COOTBETCTBUA TpeboBaHMAM 3aKOHa, WU
KOTOpble Hanpas/ieHbl Ha A0CTUXKEeHUe npe-
CTYNHOW MHOI 3aBeA0MO NPOTUBHOMU OCHO-
BamM NpaBoNoOpsiAiKa WAM HPABCTBEHHOCTU
uenwm (ct. 158 TK). Moatomy ntoboe npeana-
raemoe CpeacTBO AMCTaHLMOHHOMO B3auMMO-
AEeNCTBUA JOMKHO NpeaycMaTpmUBaTb A41A ero
nonb3oBaTenield BO3MOMKHOCTb COM/1acoBaTb
CBOKO BOJIO MO BCEM CYLLECTBEHHbIM YCNO-
BMAM COOTBETCTBYIOLLETO AOrOBOPa, A TaKXKe
onpesennTb [ONONHUTENbHbIE YCNIOBUA MO
CBOEMY YCMOTPEHWUIO, U3naraemole 8 Gpopme
3NEeKTPOHHOM odepTbl (KaK NnepBOHaYaIbHON,
Tak M HOBOW), MO3BONAIOLLEN ee Haanexalluin
akuenT. OHO TaKXKe He [O/KHO [A0MyCcKaTb
BK/IIOYEHME B COAEpPKAHME CAENKN TeX YCo-
BMI, KOTOPbIE HE AOMNYCTUMbI B CU/Y 3aKOHa.

B 3aBeplieHue cTaTby, eLie pas3 OTMETUM
(c yueTtom TOro, Kak TEPMUH «INEKTPOHHaA
dopma» oTpakeH B BbilleyKa3aHHbIX aKTax),
4YTO AONYCTUMOCTb NMUCbMEHHOW CAEeNnKu B
3NEeKTPOHHOUI ¢dopme NoO3BONAET UCNONbL3O-
BaHUe NI0ObIX 31eKTPOHHO-UMPPOBbLIX Tex-
HONOrMW ANA BblpPaXKeHUA BONU CybbeKTa Ha
coBepLUeHUE CAEeNKU U COBCTBEHHO coBep-
weHuA caenku. MNpu atom TpeboBaHMe 0 Nosa-
NUCaHUM MUCbMEHHOIO A0roBOpPa UAM MHOTO
odopmMmAAtoLLEro cAeNKY OOKYMEHTA CBOAMT
MCNONb30BaAHUE 3NEKTPOHHOM GOPMbI NMUCH-
MEHHOW CAeNKN K 0653aTe/IbHOCTU CO34aHUsA
3NEKTPOHHOr0 AOKYMEHTA M ero noAnucaHma
3NEKTPOHHO-LMPPOBOM NOANUCHIO. DTO CyLLe-
CTBEHHO OrpaHU4YMBAET BO3MOXKHOCTU pPa3-
BUTWUA B CBA3M C TEM, YTO B COOTBETCTBYHOLLMNE
OTHOLLEHWS BOB/IEKAETCA CTOPOHHUI CyObEKT,
obecneynBaroWwMin NpeaoCTaBAeHNE U NOA-
TBEPKAEHME NOAAMHHOCTY DL, a TaKKe BBU-
AY VIMEIOLWMNXCA CNOXKHOCTEN TEXHUYECKOro
XapaKTepa B CBA3M C UcnonbsosaHmem L.
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MoaTomy, Haubonee NpepnNOYTUTENbHBIM
6bin10 6bl UCKNOUUTDL 06A3aTenbHocTb LM
NpU UCNONb30BAaHUU 3/IEKTPOHHOU GOpMbI
[O0roBopa, OCTaBUB peLleHue Bonpoca o ee
MCNONb30BaHMU B KaXXAOM KOHKPETHOM
cnyyae Ha cBobogHoe ycmoTpeHue cybbek-
TOB COOTBeTCTBYlOWEN caenku. Mpu TaKoii
cuTyauum npepocrasneHHaa B n. 1 cr. 153
K BO3MOXXHOCTb NOATBEpPXKAATb coBeplue-
HUe, coaepiKaHue UNU UCNONHEHUE CAENKU
MHbIMU A0Ka3aTeNbCTBaMU MO3BO/IUT eLle
B 60nblwen cteneHn obecneuntb mobunb-

HOCTb U TBepAOCTb Aenosoro obopora no-
CpPeacTBOM MHbIX LMPPOBbIX TEXHONOIMA, He
npegnonaralowmx ucnonbsosaHue 3L, Ho ¢
B[OCTAaTOYHO cTeneHblo AOCTOBEPHOCTU NOA-
TBEPXAAIOLLUX BO/IEU3bABIEHUE YHAaCTHUKOB
caenku u/mnm cornacoBaHHOCTb UX BONEU3b-
AB/NIEHUA HA COBepLUEeHUE COAENKU COrnacHo
COOTBETCTBYIOLWMM YCN0BUAM. B yacTHOCTH,
TaKMe TEXHOJIOTUM NPeacTaBAATCA BMNOJHE
NPUMEHUMbBIMM B C/TyHanAX 3/IEKTPOHHOM odep-
Tbl M €€ aKLLeNTa TaK»Ke B 3/1IeKTPOHHOM popme
(kak aTo gonyckaetcs B cT. 397 TK).
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Mem/ieKeT HapbIKTbIK SKOHOMMKaHbIH, JaMy- ’KaHEe MeM/eKeTTiH naida 6onybimeH 6ait-
bIH »y3ere acblpaTblH KOMnTereH SKOHOMMKa/blK ~ /1aHbICTbl.  MemnekeTTiH,  Kofam nangacol-
KypanaapapblH, apacbiHAA CasiblK MaHbI3[bl OPblH  HA MIHAETTI Tenemaep peTiHAe >Kannbl iwWwki
anagbl. OHIMHiH, Bip 6eniriH any canbiKTapablH, MIHIH

CanbikTapaplH, naiga 6Gonybl  Tayapablk — Kepcetegi. CanblK canyfblH, KanbinTacybl meH
eHAipicneH, KOfaMAblK KikTepre 6eniHymeH /[AaMyblHbIH, anfallKbl Ke3eHi exenri ayHue
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YKOHEe opTa facblp/ap YaKbiTblHA Kenepgi »KaHe
O6yn yaKbIT apanbifblHAA CafblK Cany HerisiHeH
bepekecisgirimeH )aHe Ke3gehCOKTbIKMNeH Cu-
natTangbl.

CanblKTapablH, 3KOHOMMKANbIK ~ Ma3MyHblI,
MEMNEKETTIK Kap*KblHbl KaNbINTacTblipy 60MbIHLLIA
LIapyalWbINbIK CybbeKTinepi MeH azamaTtTapabiH,

6ip ’KafblHaH, JHE MEM/EKETTiH, eKiHLWi
YKaFblHaH, apacbliHAaFbI e3apa KapbiM-
KaTblHacTapgaH KepiHic Tabagbl. bBbinanwa

alTKaHAa, CaNblKTbl MEMNEKETTIH, SKOHOMMKANbIK,
aneyeTiHiH, (KywW-KyaTbiHbIH) QYHKUMACLI Aen
caHayfa 6onagbl. CanbikTapablH, KemerimeH
LWeT el MHBECTMUMACBIH TapTyAbl KOca anfaHAa,
CbIPTKbl 3KOHOMMKA/bIK  KbI3MET peTTenegi,
LIapyalWbINblK ecenTik TabblC MeH KacCinopbIHHbIH
nanpgacoel *Kacanagpl. CanblKTapabliH KemerimeH
MeMANeKeT ©3iHiH KOFaMAbIeK KbI3MeTTepiH
OpblHAAY YWIiH KAXKeTTi pecypcTtapabl 63 KOMblHa
anagbl. CanbiKTapabl ecebiHeH TabbicTap 6eniHici
e3repTeTiH, aneyMeTTiK KamMTamacbl3  eTyre
KYMCanNaTtblH  WbIFbIH  KapXXblAaHAbIpblAagbl.
CanblKk cany Kyheci agamaap apacbiHOafbl
TabbicTapablH 6eniHyi )Ky3ere acbipblnaabl. Canbik
cany KYMeCiHiH  KanbinTacy 3aHAbl/bIKTapbl
3KOHOMMKANbIK KaTblHACTapAblH, NPUHLUNTEPI
MEH KbI3MET eTy epeKeniepiH aHbIKTanabl.

Kap:Kbl pecypcTtapbimeH Kamcbi3gaHy cebebin
YKETEKLiNiKKe ana oTbIpbIn, MEM/IEKET CasbIKTap
aPKblNblKaparkaTTapabiH 6apbiHLWaYAKEHKeneMiH
KYMbINAbIPYFa Thipbicbin 6afafbl. byn 6arfbiTTa
ON KeWpge TiNTi canblK Teseylwire Kapan alblK,
aainercisgikke ae 6apybl MyMKIiH: OHbIH, KONanbl
yAalbl eHAipiciHe KaxeTTi pecypcTapbliHbiH, 6ip
6eniriH any, canblk ayblpTnanbifbiH TabbiCTap MeH
MYNIKTEPAIH, WbIH MenepiHeH OHbIH eHAIpreH Tay-
apnapbl MeH KbI3MeTTepiH TYTbIHYLIbIFa ayaapy,
KOCap/laHfaH casblK canyfa »Kon b6epy KaHe con
CUAKTbI.

HapbIKTbIK 9KOHOMMUKA *KafgalfapbliHAa MeM-
NIeKeT, a4eTTe, yAalbl eHAipicke anTap/blKTal
Tikenen Katbicnanabl, 0N ©3iHiH, OpHbIH By Npo-
LecTe Tikenen Tayap eHaipywinepe 6epegai. Ocbl-
Naiiwa, OHbIH KapKblNblK KbI3METi acanfaH
6annbIKTbI (6HAipinreH eHimai) 6actankbl 6eny ca-
NlacbliHaH Kalita 6eny canacbiHa aybicagpl. Jemek,
OCbl apPKbl/Ibl MEMJIEKET KAPXKbICbIHbIH, TOMEHTI
OHAJpICTIK BbyblHAafbl Kafganapfa Tayenai 6o-
Nibin Kana 6epeai.

Enimizgin, 3KOHOMMKACbIHAA benceHai
YKYprisinin »KaTkaH e3repicTepi KesiHAe CanblK,
YKYMECIiHI @3iHAiK yArici KanbiNTacbIn yarepAai. IKo-
HOMMKaHbI AaMbITyAafbl CanblK Canyabl XKeTingipy
WweHbepiHae OYKin anemae canblk CcanydbliH

Kapananbim cxemacbl KonaaHbliagbl. ofapblga
aNTbINKETKEHIMAEN, )KeKe KacinKkepiepMeH cabiK,
CanyablH, KapanambiM XXYMeECiH KONZaHY »Keke
Ty/NIfanapaplH, TabbiCbiHA Ca/iblHATbLIH  CabIKTbI
Teneyai  (Kacinkepnik  KbI3METTEH  afblHfaH
TabbICKA KaTbICTbl), KOCbIIFaH KYH CafbIfblH, MYAiK
CanblfblH (KacCinNKep/niK KbI3METTi Ky3ere acblpy
MaKcaTblHAA KOMAAHbINATbIH MY/iKKe KaTbICTbl),
COHbIMEH KaTap O/napAblH *KeKe Ty/aFanapapblH,
namgacblHa TONENTIH CblMaKbINAPbIH Teneyai
CaNblK Ke3eHiHAeri WapyawblablK KbISMETIHIH,
HoTMXenepi 6olMblHWa ecenTtenetiH bGipTyTac
CaNbIKTbl TeleYMEH aybICTblpyAbl KapacTblpaapbl.

OKOHOMMKaHbl MEMNEKETTIK Kap»Kbl/blK peT-
Tey —OYyn MaKpOIKOHOMMKaA/bIK Tene-TeHaike
JKOHE 3KOHOMMKaHbIH, ¥KYMbIC icTeyiHiH, apbip
HaAKTbI/bl KE3EHiHAE OHbIH YAEeMeNi AaMyblHa acep
€Ty YLWiH, COHAAN-aK, KapKbl pecypcTapblH webep
nangananyablH, KYHAEeNiKTi npoueciH KaMTamachI3
eTy VYLWIiH wWapyawbliblK XKyprisywi cybbekTire
MEMEKETTIH, KapKbl/bIK, bIKNa *KacayblHbIH, Hbl-
CaHOapbl MeH 3iCTepiH MAKCATTbl KaHE HaKTbI
KONJaHy NpoLeci peTiHAe KapacTblpy XKaTaabl.

Anpafbl  KeseHae OHOOKETTIK  KaTblHacTap
casncaTblHbIH 6aCTbl MaKCaTbl 01apFa MEMIEKETTIK
KbI3MeTTi OEKIiTKEH »OHe oOflapfa KYKTeareH
KbI3MeTTepai Ky3ere acblpybl TO/bIFbIMEH
YCbIHY YLWiH eTKiNiKTi KapXbl Kapa*KaTTapbIMeH
MeMAEeKeTTIK BacKkapyablH, 6ap/blK AeHreinepi
KamTamacbl3 eTy 60s1bin Tabblnaabl.

Kasipri kesgeri wewywi macenenepgid bipi
— OCbl Canafarbl TabbICTapabl KaHe MyniKTepai
3aHaacTblpy (neranusauymanay) 6onbin Tabbina-
Obl. OKIMLWWINIK WapanapblHbIH, Tafbl ga 6ip 6a-
CTbl Maceneci con Gasfbl KyliHAe Kana bepmek:
CaNbIKTbIK ayblpTNANbIKTbIH, KOMaW/bl AeHreliH
Ka/bINTacCTblpy apKbl/bl, KICINKEPiK CEKTOPAAFDI
Jamy TeHAeHUMAnapblH caktan Kany. Con
cebenTi, KasipaiH, e3iHAe AnmaTbl KanacbiHAa
KacinKepnepre Kap)Kbl pecypcTapblHa KON
YKETKIi3yai XKeHiNAeTy KeHiHae Kemek bepeTiH 44
Hecuenik ogakTtap 6ap.

MaHa MmemnekeTTiK ’Kocnapnay KymeciH
*Ky3ere acblpy aacblHga 2020 »Kblifa AeniH engin,
aYMaKTbIK-KEeHiCTiK 4aMyblHbIH, BonxkamabiK, Cbi3-
6achbl »Kacangbl. byn 6onkamapblk cbizba 6apnbik
aiMaKTapablH, noTeHuManbl H6apbl ecebimeH Ke-
JleleKKe ayMaKTblK CUMNaTTafbl KewweHAiK XaHe
Kyreni MiHAEeT welimiHe bafTTaNfaH KaHe MaHi
60MbIHLIA KaHa aMMAKTbIK CafacaTTblH, JOKTPUHA-
Cbl HEMECE TYXKblpbiMAamacbl 60bin Tabblaagbl.

Anpafbl KeseHAe KasblHanblK caacat bip
YyaKbITTa 3KOHOMWKaHbIH, 3pi Kapalfbl cananbl
OCyi oHe Te3 KannblHa KenTipyiH KamTamacobl3
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eTy YWiH MeMNeKeTTiK BacKapy *KaHe rKocnap-
nay KynenepiH KeTingipy 6afbiTbl 60WMbIHLWA
eTKisineai.

CanbIKTbIK, TeKkcepynep, CaNbIKTbIK
6aKblnayablH, Herisri ¢opmachl peTiHae, ecenTik
MaNiIMeTTepPAIH HAKTbI/IbIFbIH aHbIKTAY, Ca/bIKTap
MeH bacKa Aa MiHAEeTTi Tenemaepai ecenteyaiH,
YaKTbl/lbl 9He TOJblK TONEeHYiH KamMTamachbi3
eTy VWiH KongaHbinagbl [1]. KasaKCTaHHbIH,
CaNbIKTbIK SKIMLUIANIT OHbIH, *KaHa AaMy Ke3eH,iHiH,
WbIHAbIFbIHA  CalKec  KenTipinreH.  Canblk,
pedopmanapbiHbiH, 6acka HafbiTTapbiIMeH KaTap
*aHa CanblK KOAEKCi TiKeneih acep eTeTiH 3aH
60Nybl KAXKeT, KoHe fAe cafblK TeneywinepaiH,
mygaenepi MmeH aKimaik ety canacbimeH bipre
HaKTbl aHbIKTanfaH 601ybl KEpEeK.

KacinopblHAapabl CanbIKTbIK PeTTeyAiH, Keneci
MIHAETI — TUMIMAI CanblK YKYMECIH Kacay KaHe
KOongay, SFHW OCbIFAaH TUICTi canbIKTbIK baKblnay
KyMeciH »Kacay. OcblgaH, TynTen KeareHae,
TEK CanblK JKYMeCiHiH, Tuimginiri emec, 6ykin
3KOHOMMKA/IbIK }KaHE KOFaMAbIK UTiNiK )KaFgannap
Toyenai 6onaapl. CanbiKTbIK SKIMLUINIKTIH, aHe
CaNbIKTbIK  BaKblnayablH  MaHbI3abl  Kypanbl
60na OTbIPbIN, CaNbIKTbIK TEKCepynep KenTereH
afgamnapaa CcanblK OpraHgapbl MeH CanblK,
Teneywinep apacbiHAafbl KaTblHAacTapaa e3apa
«ecentecy» 6onbin Tabblnagbl. CanbIKTbIK perT-
Tey CanacblHAA@ CaNbIKTbIK Mewepnemenepai
OpHaTy epeKLUe MaHblI3fa ne. ATanfaH NPOLECTIH,
TEOPUANDBIK MafblHACbl Ca/bIKTbIH, €Ki PyHKUMA-
cbl — GUCKANAbIK KaHe peTTey PpyHKUMAnNapbl —
apacbiHAAfbl OHTAWbI Tene-TeHAIKTI aHbIKTayfa
Kenin Tipeneai. Oan ocbl QYHKUMAHBIH, ©3apa
KaTblHACbl MPaKTMKa YLWiH aca MaHbl3Abl.

CanbIKTbIK 6aKbliayabl CasblK MeXaHU3MiHiH,
OYHKUMOHANAbl 3N1eMeHTI, AFHM KacinopbiHAapAbl
CaNbIKTbIK PeTTeyAaiH Kypanbl peTiHAe KapacTbipy
KarKeT. OUTKeHi canblKTbiK 6aKblnayabliH, HaKTbl
KbI3MeT eTy HerisgepiHe:

KYKbIKTbIK 0a3a — canblK TeseywinepaiH,
KYKbIKTbIK CTaTyCbIH aHbIKTay;

YMbIMAACTbIPYLWbI/bIK, KaMTaMacbl3 ety
— CaNblK Teneywi KacinopblHOapAbl *KaHe
Kocinkepnepai 6akbinaygblH, dopmanapbl MeH
o4icTepiH, onapAblH, Canblk OpraHgapbiMeH
KapblM KaTblHACTapblH KapacTblpy;

MaTepUanablK-TEXHUKANbIK KamMTamacbl3 eTy
— OHbIH, MaKCaTbl CanblK TeneyLwinep TapanbiHaH
03, CanblK OpraHAapbl TapanblHaH A3 ©34epiHiH,
MiHOEeTTepiH 6apbliHWAa TUIMA] *KoHE YaKTbijbl
OpblHAAYAbl KAMTAMaCbI3 eTyi KaTaabl.

AliTa KeTy KepeK, Ca/blK OpraHAapbl MeH
KacinopblHAap 63 KeseriHae bip-6ipimeH axbipa-
mac bipnikte 6onagbl. Con cebenti ge onapabiy,

apacblHOAfbl  KapblM-KaTblHAcTapAbl  TOMbIK,
KaMTW anaTbiH CanbIKTbIK GaKbliayablH, KaxKeTTiri
TybiHgayaa. Cebebi, memnekeT TapanbiHaH
3KOHOMMKA/bIK MPOLLECTEPAl peTTey Ke3 KeareH
KOFaMAbIK *KYMEHiH, COHbIH iWiHAE Kap*KblHbl
b6ackapyablH —arKblpafbiCbl3 3nemeHTi  60/bin
TabblnaTbIHAbIFbI BONaabI.

Cebebi, Ke3 KenreH casblk XKYMECiHiH, KyMbiC
icTeyi canbIKTblK 6aKbliay TUimAiniriH epayip
Oapexene Tayenai bonaapl.

CanbIKTbIK 6aKbliay - KapXblablK 6Oakblnay
YKOHe CanblK, MexaHW3MIiHiH, 6eniri anemeHTi.
CanbIKTbIK 6aKblnay Byxrantepnik }aHe canblKTbIK
ecen, CanblK canyablH, KYKbIKTbIK HerisgepiHiH,
eperkenepiH cakTayabl KamTamacbi3 eTyi 6yKin
SKOHOMMWKaHbl  KaWnafaH [2]. Kofampaafbl
CaNbIKTbIK GaKpbliay yWiH Herisri TananTapbiHbIH,
6ipi canblKk canygblH, exXenri npuHUMnTEepiHae
6ongbl: bakblnay 6apbiCbiHAA, OHbIH, MiHe3-
KY/IbIKbIHA YMCa/nyblHA KapafaHAa a/14eKaiaa
Ken aKLWaHblH *Kacanybl KepeK, OCblAaH TyblH-
OaylWbl CaNbIKTbIK TeKcepynepaiH, MaKcaTblHa,
ocbl  QakTop/apAblH, ~ CanblK  3aHHaMacblH
6y3yLWbINbIKTapAbl TybIHAATYbI, ONapAblH, 63apa
KMbIAbICYbl, CafblIKTap MeH anbiMaapabl Teney
TONbIKTbIFbl MEH YaKTbl/bl/blFbIH Typasbl aHbIK,
OEepeKTepai *KUHay, CoOHAalM-aK *KyprisinreH one-
paumnanap KaHe ic-apekeTTepi 3aHAblNbIFbIHbIH
TEKCepyiH aHbIKTAy KOHe CcasblK Teneywinepai
Kydanay 6onbin Tabbinagbl. CanblK XKyWeciH
OAMbITY 3He 3aHHaMaHbl XeTingipy apKplabl
6ipTe-6ipTe, KyKbIK OY3yLbINbIK YLWiH }a3aHblH,
6ynTapTnacTbifblH  MOWbIHAAW  OTbIpbIM, 6yn
CaNbIKTbIK BaKblnayabl *Ky3ere acblpy, eH anapi-
MEH, CanblK Teneywinepai TapTiNKe cany YLWiH,
eKiHWigeH 6toaKeTTi TONbIKTbIPY KOHE OHbIH,
3aHHamaga benrineHreH TopTibiH caKTayfa »KaHe
MEMNEKETTIK MYMKIHAIKTIH 6epinyiH (anbimaap
Teneywinep ywiH) TyciHy, BYHbIH, yaKTbl/bl KaHe
TO/MbIK aKblHbl Te/seyi, CanblKTap MeH CanblK,
TeneyLwiHiH 6acTanKbl XayankepLuiniri, CanbIKTbIK
6aKblnay HerisiHae ayblipTnanblK 60AbIN canbik
KbI3METIiHiH, XylieciHe bepineai.

CanbIKTblK ~ Gakblnay aaictepi  acTbiHAA
CaNbIKTbIH, }KaHE BIOAMKETKE KaHe b6IoaKeTTeH TbiC
KOpAnapfa TeneHeTiH backa Aa MiHAETTi Teniemaep,
CaNblK3aHHaMacblHa CaliKececenTey AyPbICTbIFbIH
YKOHE TOJbIKTbIFbIH KYPY YLWiH 6akblnay Wwapana-
PbIH YKy3ere acblpy *K0O43PbIHbIH, }KUbIHTbIFbI *Ka-
Tagbl.

CanbIKTbIK baKblnayblH bipHewe HbicaHAapAa
CanblK, opraHAapbl Ky3sere acblpagbl. CanblKTbIK,
6aKblnay HbicaHAApbl - TYpPaKTbl Herisge canbik
opraHAapbl *Ky3ere acblpagbl HaKTbl ic-llapanap
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XUbIHTbIFbl.  CanblK  TeKcepy/nepi  CanbIKTbIK,
6akKblnay eH, MaHbi3abl 6eniri 6obin Tabblnagbl.
KenTereH kafgahnapga canblk Teneyuwinep
©34epiHiH  CanblK Tenen OTbipfaH  Herisri
KbI3METIMEeH KOCa, KOCbIMLIA KbI3MET Typ/epiH
Oe Ky3ere acblpagbl. byn kafmahga KbiameT
Typnepi  6GoMbIHWA  canbiKTapabl  Xannbifa
bipoe TopTinneH TenereH Aypbic, COHAaMN-
aK  WapyawblNblK —KbI3METTiH, HITUMKeNepiHiH,
byxrantepnik ecebiH ge benek »KyprisreH aypsbic.
LWafblH KacinopblHAAp YWiH 6yn anWTapabiKTal
KMbIHABIK Tyfbi3aTblH Kafaahnap 6onbin Tabbl-
nagbl. Ocbl opanlga KacinKepAnikTi KonaayaplH,
KapXKbl/blK-HECMENiK MeXaHM3Mi SKOHOMMUKAHbIH,
KaHAan-aa6ip byblHAAPbIHA KAXKETi }KOK CaNbIKTbIK
XeHinaiktepai 6epy apKbiabl  HaceKenecTikTi
b6aceHgetin  anmaybl  Thic  [3].  WarbIH
KacinopblHAapFa 6epeTiH canbIKTbIK KeHiN4IKTEp
onapablH, alMaKTapAaFbl *KYMbIC OPHbIH apTTbl-
py, MHOPaKYpbIbIMFa CaNbiMAapabl TOMEHAETY,
3KOIOMUANBIK, ayblpTNaNblKTbl TOMEHAETY XaHe
YKEePrinikTi pecypctapabl TONbIK KOAAAHY apKblabl
KeneTiH 3KOHOMUAMEH MaKyngaHagbl. MyHAafbl
yTbiMApbl (paumMoHanabl) canblk KYWeciH Kypy
OHbIH HEeri3genreH iLWKi KypblibiMblHa, BipiHLWI Ke-
3eKTe Ca/bIKTbIK MesepneMenepaiH ageHrenite,
Toyengi 6onagbl. OcblgaH TyblHAAFaH CaNbIKTbIK
Menlwepnemenepaid,  rpagaumacel  CanblKTbIK,
peTTeyaiH, MaHbi3abl 6eniri 6onbin Tabblinagb!.
Kasipri ke3ge KasaKCTaH 6©3iHiH, eHAipicTiH,
OaMyblHa faHa KeHin ayaapmald, COHbIMeH bipre
Ke3-KefreH OM3HEeCTiH, KaH-XaKTbl AamyblHa
YKAKCbl KafgalnapaaH KypblafaH 3femeHTTepai
Oe KapactblpfaH [4]. aHe pe 6yriHri TaHaa
enimisferi WarblH XXaHe ipi 6BU3HecneH aliHanbica-
TbIHK3CiNKepaepKenecigenHerisrimacenenepmeH
KaKTblfblCagbl: CanblKTap, 3aHAblNbIKTAPAbIH,
TYPAKCbI3Abl/IbIFbl, MEeM/EKETTIK OpraHaapablH,
Kallbl Kenyi, COT KYyMeCiHiH AambiMaybl,
Hecue 6epydiH asabiFbl, Kblambic [5]. Byn
Macenepai wewy MaKCcaTblHAA, WaFblH KaHe ipi
KacinopblHAapfa, KeKe KacinopbiHAapfa canblk,
YKEHINAIKTEePIH eHri3y KaXKeTTiri TyblIHAaNAbI.
Larpapeblic Ke3eHiHAeri 3KOHOMMKaHbIH,
TYPaKTbI/IbIFbIHbIH,  *KOK ~ 60Mybl,  ©HAiPICTiH
TeMeHAgey KafgannapbiHga 6enrini 6ip KbiameT
TYp/iepiHe canblK KaHWUKYAbIH, CanblKTbIK Hecue,
CaNbIKTbIK KEHiNAiKTepiH 6epy apKbiibl bIHTa-
NaHAablpy Aa KaxeT. byn 6i3giH canbiK XKyriemizae
OTaHAbIK eHAipywinepai biHTaNaHAbIpyFa KarKeT
anemeHT bonaabl. OUTKEeHI, anemaik Toxipubureae
KepceTKeHA e S3KOHOMMUKAHbIH, 6CYi LLAFblH KaHe
ipi 6u3HecTiH, gamyblHa 6aknaHbICTbl 6oMaabl.
Ocbl Ke3ge 3KOHOMUKANbIK KypblabiMaapabl,

OHbIH, ilWiHAE MEeMIEKETTIK Kapbl HackapmachblH
pedopmanay KaxkeTTinikTepi Tyapl.

et engik ToxKipnbeaeH ©3 3KOHOMMKACbIMbI3Fa
anapbiMbi3 MO/, LWET engepae CanblKTblK He-
CMe CUAKTbI MEMJIEKETTIK bIHTaslaHAbIpY Lapa-
Napbl KeHiHeH TapanfaH. CanblKTbIK KeHinaikrep
KaCiMKep/iK canafa Heri3iHeH eKi Typaeri NanbI3abIK,
werepinimaepai ycbiHagbl: Kenemai *KaHe ecimai.
BipiHLWIiTypiHAE CanblIK casblHATLIH KipiCTEH Fbl/IbIMFa
YKYMCanaTtblH WbIFbIHAAPAbIH, 6enrini 6ip 6eniri
Lerepinin TactanbiHagbl. MyHAal XKeHinaikrepai
Typi ABCTpanuaga *KaHe CuHranypge yw MaHgj
OeHrelige KoMblNFaH, byn KOMNaHUANAPFa FblbIMU
3epTTey/siep LWbIFbIHAAPbIHAH  APTbIK COMasapfa
canblK TenemaepiH 1,5-2 ece KbICKapTyfa MyMKiHAiK
bepeni. O©cimai canblK KeHingiri Herisri  Kbin-
MeH Ca/bICTblpfaHAa@ fblAbIMK  3epTTeynepaiH,
YKOFapbliafaH LWbIFbIHAAPbIHBIH, COMAacblHa Cafbl-
Hagbl. MyHAal canbiK cTasKici ®PpaHumaga-50%
Kypaiiabl. Kelibip memneKkeTtep 6ipaeH eKicanbIKTbIK
YKeHiNgiktepai Ae KongaHagpl. MamaHaapabiH,
b6afanaybl OOMbIHIWIG, 421 OCbIHAAN CaNbIKTbIK
YKEeHINAJKTepAl KoNgaHy fblabiMU 3epTTeyai bIHTa-
NaHaplpapl.

CoHbIMEH, KOfapblga KapacTbipblnfaH Kelbip
OaMblfaH engepAiH canblK *KymeciH KapacTbipa
Kene, TYMiHAEreHiMi3 onapaplH, CanblK XKyMeCiHiH
YKaH-KaKTblNbIfbl Aa 6ap *KoHe YKcacTbIKTapbl
0a JKOK emMec, Mblca/ifa KenTereH engep-
ne 6loaKeTTiH, Kipic Ke3iH Kypay KafblHaH
TabbiCKa cablHaTbIH CaNbIKTap MEH XaHama
canbiKTapablH 6acka canbikTapfa KapafaHaa
YNECiHIH, »KOfapbl/iblfbl. APTbIKLWbINbIKTaPbIHA
KeneTiH 6oncakK, MbiCasifa MeHLWiKKe casblHa-
TbIH CaNbIKTap 6oMblHLWa 6i34eri CUAKTbI MEHLUIK
TypnepiHe canblHATbIH Ca/NblKTAp LWeKTeyi
faHa emec, ocipece Mypafa CanblHATbIH
CanbiKTapablH AamblfaHablFbl 6acKa Tikenemn
CanbiKTap 60MbIHWA ayblPTNaabIKTbiH, a3atobl-
Ha *Kafgal KACalTblH efi KoHe MeMJIEKeTTiK
60O KETTIH, Kipic KO3iH mMonaliTyFa MYMKIHAIK
bepeTiH e

HapbIKTbIK 3KOHOMMKACbl AamblfaH engepae
COHFbl Kbl AapPbl TiIKeNeN canblKKa KaTTbl KOH,iN ay-
Oapbliagbl, an Tikenen emec canblKkTapfa cyneHy
CaNbIKTbIK SKIMLINIKTEPAiH, TiKenen canblKTapapl
KMHayOblH,  HOTUXKEANI CcanblKTblK  6aKblnaybliH

yiibIMaacTbipa aNIMaMnTbIHbIH KepceTeai;
KasakcraH PecnybanKacbiHbIH, CaNbIKTbIK,
KapblM-KaTblHaCTapabl  KaHFbIPTYAblH,  6acTbl

6arbITTapblH boMKaMaanapl: - enimisgeri Kapbl
TanuwbliNbifbiHA BaMNAHbICTbl OTAHAbIK *KoHe Lie-
TeN MHBECTOPAAPbl MEH eHAipyLwinepiH Kongayfa
OafbITTafifaH CablK XaHe KefeH ici KeHiHae
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KYMBICTapAbl  KYPridy KyMeciH KypacTbipyapl
YCbIHY; - enimi3geri canblK ’KoHe KedeH 3aH,
AKTiNepiH XKaHFbIPTY XKYMbICTAPbIH }KYpri3reH Kes-
A€ MaKcumanabl TYpAe KacinkepnepaiH, Tayencis
ayauTopnapablH, Kofamablk OGipnecTiktep meH
KYpblNbiMAapablH, LWeT enaepaiH Taxipnbueci
YCbIHY; - CaNbIK XKYMECiH MaKCMManabl XKeHinaery,
3aHAapaaH XaHe bipKkenki emec TyciHaipmeci 6ap
HOPManapablH HYCKayNapblHAH LWbIFapbIn TacTay; -
CaNbIK XMHAYAbIYTbIMAbI TYPAE YMbIMAACTbIpFaHAA

faHa, broaKeT Kipici Tene-TeH4iKKe XKeTeai; - canblK
6a3acblH KEHEWNTY; - CaNbIK, KYMECIH KymcapTy; -
CaNbIKTbl TeNeyaeri epikTiNiK NPUHUMMIH 4aMbITy,
OHbIH, aKblpamac 6eniri canbiK 3aHHAMACbIHbIH,
e3repicTepi al/bl CanblK TeNeyLWiHi yaKbITbIHAA
xabapzap eTy, CanblKTbl ecentey MeH Teneyae
KEHECTIK KbI3MET KepCeTy; - Keke Ty/ifanapfa
)KeKe TabbICTblH, CanblK —Ccanyabl KeTingipy,
MHONALMANBIK NPOLLECTi ecKepin, casblK canyablH,
MiNriLW WKanacblH eHrisyai kepceTyre 6onaabl’.
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YTOADBHOE NPABO
H YTOAOBHbIA NPOIECE
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Hypcumbaes CazuHObik Kemanosuy®
00KMOop rPUOUYECKUX HayK, npogeccop Boicweli wWKosbl npasa «30inem»
Kacnulicko2o obwecmseHHo20 yHusepcumema:

Ipek Es2eHua HuKonaeeHa’?
maz2ucmp ropuduUYecKUx HayK
CeHbop-1eKMop
Boicwel wKonel npasa «30inem»
Kacnulickozo ObuecmeeHHo20 YHUsepcumema?

YACTHOE OGBUHEHUE PEA/IbHO OGECMEYUBAET
AOCTYMN K NPABOCYAMUIO

AHHOTALMA
CTaTbA NoCBALLEHA HEKOTOPbIM NPobieMam yronoBHO-NPOLECCYaibHOrO 3aKoHOAATeNbCTBA Pecny-
611K KasaxcTaH, Kacatowmxca obecneyeHns A0CTyna y4aCTHUKOB Yro/IOBHOMO NpoLecca K nNpaBocy-
avio.
KnioueBble cnoBa: npasocyane,vyacTHoe 0O6BMHEHWE, YrON0BHOE CyAONpPOU3BOACTBO, YrOJIOBHO-
npoLeccyanbHbli KOAEKC, fiena YaCTHOro 06BUHEHMA.

Xypcumbaes CarnHgbik Kemanosuu?!
3aH, fbl/IbiIMAapbiHbIH, A0KTOPbI, Kacnuit KoFampapbiK yHUBepCcUTeTiHIH
«Dainet» ¥oFapbl KYKbIK MeKTebiHiH npodeccopbl!

lpek EBreHna HukonaesHa?
3aH, FbIZIbIMAAPbIHbIH, MArucrpi,
Kacnuit KoFampbliK yHUBepcUTeTiHiH «9ainet» Xorapbl
KYKbIK MeKTebiHiH, ceHbop-neKTopbl?

KEKE AMbINTAY COT SAINAITIHE KON XETKI3YTE MYMKIHAIK BEPEAI

AHOATNA
Makana KasakcTaH PecnybsMKacbl KbIJIMbICTbIK iC KYPri3y 3aHAapblHAA COT dAingiriHe Kon
JKeTKi3yaerikelnbip MymKiHAIKTEP MacenenepiHe apHanfaH.
Tyiinpi cespep: CoT amingiri, *keke albinTay, KbIJIMbICTbIK COT iCiH ¥KYPri3y, KbIIMbICTbIK, iC }Kyprisy
KOAEKCI, *KeKe alibinTay icTepi.
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Caspian Public University?

PRIVATE PROSECUTION ACTUALLY PROVIDES ACCESS TO JUSTICE

ANNOTATION
The article is devoted to some problems of criminal procedural legislation of the Republic of
Kazakhstan regarding the access parties to the proceedings to justice.
Keywords: justice, private prosecution, criminal procedure, criminal procedure code, the private

prosecution case.

[elcTBylOWMIA  Yro/IOBHO-MPOLECCYasIbHbIM
3aKOH CTanl MaKCMMasibHO B/IMKE K MeXKayHapoa-
HbIM CTaHZAPTaM, a BBeAEHHbIE HOBE/bI Cylle-
CTBEHHO YNPOCTUAN U YCKOPUAK paboTy opraHoB
paccnenoBaHus, ewe 6oblue yCUAMBan rapaHTUm
3aLWMTbl NpaB M cBOOOA, rpaXKaaH, BOBJEYEHHbIX B
Yro/I0BHbIN Npouecc.

OOHaKo nNpaBoONPUMEHUTENbHAA MNpaKTMKa
TpebyeT NOCTOAHHOrO MOHWUTOPMHIA U CBOEBpE-
MEHHOro BHECEeHUA U3MEHEHUA U LONONHEHWUM
B YrOJIOBHO-MPOLLECCYaibHbIN 3aKOH. [eNncTByto-
wmuii YNK Pecnybnaunkm KasaxctaH (c1.32) npea-
ycmaTpuBaeT 0cobylo KaTeropuio aen, npous-
BOACTBO MO KOTOPbIM HE MOMKET BbITb HayaTo 6e3
’Kanobbl notepneslero, a Hayatoe MNPOU3BOA-
CTBO MOA/IEXKMUT NPEKPALLEHMIO 338 MPUMUPEHMNEM
CTOPOH.

d¢pdeKTMBHOCTL /06O CUCTEMbI, B TOM
yncne M NpPaBOOXPaHWUTENIbHOM, onpeaensercs
CNa)KEHHOCTbIO €ee B3aMMOAEWNCTBYIOLWNX 3ne-
MeHTOB. paBo3alUTHbIE MEXaHU3Mbl A0/KHbI
ObITb OT/NaXKeHbl HacTo/bKO 6e3ynpeyHo, 4yTo-
Obl YeNOBEK, BOBJ/IEYEHHbI B OpOUTY YronoBHO-
npoLeccyanbHbIX OTHOLIEHUIN, He obnagan npo-
deccMoHaNnbHOM NOArOTOBKOM, 3HaHMAMM B
obnactu lopucnpyaeHLUn, MOr OPUEHTUPOBATLCS
B cnocobax 1 cpeacTBax 3alMTbl CBOMX MPaB U 3a-
KOHHbIX MHTEPECOB.

YronosHo-npoueccyanbHaa dopma, obecneum-
Bas ABUMKEHME Yro/I0BHOrO Aena, A0/IKHA BKO-
YyaTb He TO/IbKO pernamMeHTaLunto NocaeaoBaTeslb-
HOCTM MpPOLLECCYaNibHbIX AENCTBUM, OCHOBaHMA,
yC/IOBUSA, NpoLeaypy U CPOKM MX NPOU3BOACTBA,
HO M YKEeCTKYl0 CUCTeMY KOHTPO/AA 3aKOHHOCTH,
060CHOBAHHOCTM U CBOEBPEMEHHOCTU LENCTBUIM
N NpMHUMaeMbIX B Xo4e NPoM3BOACTBa Mo Aeny
peleHnin. 3 aToro BbITEKAeT BaXkHeWLwee Tpebo-
BaHME MeXAyHapoaHbIX CTAaHO4APTOB - NPABO Ha
3aKOHHYO NpoLueaypy PacCMOTPEHMUA M paspeLle-
HWA gena.

YcTaHoBNAEHHAA Yro/sI0BHO-NpoLeccyanbHbIM
KOAEeKCOM Mnpoueaypa paccnefoBaHUsA, pPaccmo-
TPEHUS U paspeLleHns YyroJIoBHOro Aena AONXK-
Ha peanbHO obecneymBaTb CBOBOAHbLIN AOCTYN K

npasocyamto.lNlpaBo Kaxkgoro Ha cBOOOAHbIN
[OCTYN K MNpaBoCyAMmio 3aKpenaeHo B cT. 8 Bce-
oblei aeknapaunm npas Yenoseka, B CT. 6 EB-
pONeNCcKoN KOHBEHLMM O 3aLMTe NpaB Ye0BEKA
M OCHOBHbIX cBo60oA, B CT. 14 MexayHapoaHoro
MaKTa 0 rpa*kAaHCKUX U MONUTUYECKUX NpaBax U
OPYrMx MexayHapoaHO-NPaBoBbIX JOKYMEHTaXx.

B Pecnybnuke KasaxcTaH npaBo KarKAoro Ha
cypebHyto 3alwmTy CBOMX NpaB M cBobO, 3aKpe-
naeHo B n.2 c1.13 KoHctutyummn Pecnyb6amku. Tak-
ke B n.3 c1.12 YIK PK 3adumkcnpoBaHa Hopma o
TOM, YTO «rOCYZapCTBO obecneymBaeT Kaxaomy
[OCTYN K NpaBoCcyautoy.

OOHaAKo Ha MpaKTMKe HeaoCTaTOYHO YEeTKO
pa3paboTaH 3¢pPEKTUBHBIA MEXaHU3M NPaBOBOM
3aWWMTbl ML, NOCTPAAABLIMX OT NPEecTynaeHwui.
NHTepecbl X BbipaXkatoTcA B NoTpebHOCTM B 3a-
LLMTE }KM3HEHHO BaXKHbIX AN18 UX LLeHHOCTel - 0be-
cneyeHWe A0CTyNa K MPaBoOCYAMIO U BO3MeELLEeHNe
Bpeda, NPUYMHEHHOro npectynaeHnem. [paso
Ha cyaebHylo 3awmTy, NpoBo3riaweHHoe KoH-
CTUTYUMEN, AONKHO OblTb MOAKPEN/IEHO cUCTe-
Mol obecneunTenbHbIX CPeACTB, MO3BOMAOLLNX
Ha gene peannsoBaTb KOMMJIEKC CyObeKTUBHbIX
IOPUANYECKMX MpaB, BXOAAWMX B COAEPKaHUe
O4HOr0 M3 OCHOBOMOJIAraloWMX NPUHLUNOB Yro-
JNIOBHOTO NPaBOCYAUA.

HeobxogMmo 3ameTuTb, YTO CUCTEMA ITUX
CPeACTB AO/MKHA AeNCcTBOBATb paBHbIM 06pasom
ONA Kaxaoro BoBaeYyeHHoro B cdepy yrosioBHO-
npoLeccyasibHbIX OTHOLWEHNN, 6€30THOCUTENIbHO
K TOMy ABASETCA AU NMLo 06BUHAEMbIM (Noao-
3peBaemMbiM), MOTeprneBWNUM UAN CBUAETENEM MO
Oeny v Aaxke BHe 3aBUCUMOCTM OT TOro, MPU3HaH
/I YenoBeK COOTBETCTBYHOLMM YH4ACTHUKOM Yro-
JIOBHOrO npouecca uam Het. [eicteme obecne-
YNTENbHOTO MexXaHM3Ma MOAYMHEHO B MepByH
oyepenb LeNeBblM YCTAaHOBKAM, 33aZaHHbIM 3a-
KOHOM: OT TOrO, Kak onpezeneHbl 3TN Lenu, 3a-
BMCUT YPOBEHb MPABOBOrO PEryinMpoBaHUA U ero
3pPEeKTUBHOCTD.

B cBA3M c Tem, 4TO B yros0BHOM Cyg0MNpouns-
BoAcTBe, bpema obecneyeHUs NpaB U 3aKOHHbIX
WHTEpecoB Y4YyaCTHWKOB JocyaebHoro npowus-
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BOACTBA OT MMEHM rOCygapcTBa BO3/IOXKEHO Ha
OpraHbl Yros0BHOMO NpecnefoBaHUA U UX SOMK-
HOCTHbIX /1L, cneayeT 6o/1iee KOHKPETHO yKasaTb
Ha 0653aHHOCTM BAIACTHbIX CYOBbEKTOB, OCYLLECT-
BAAIOLWMX NPOU3BOACTBO MO YrONOBHOMY Aeny,
peasnbHO obecneynTb BO3MOMKHOCTb CyaeOHOMN
3aLMUTbl B COOTBETCTBMM C TPEOOBAHUAMMN MEXK-
OYHApPOAHbIX CTAaHAAPTOB NpoLeaypbl, MOCKOAbKY
NnpaBoO Ha Cyf, ABMAETCA BA)XHOW COCTaBAAlOLLEMN
NPUHUMMNA «BEPXOBEHCTBA NpaBa».

MpaBonpuMeHUTENbHAA MpPaKTUKaA MOKa3bl-
BAET, YTO Mbl He M30ABUAUCH OT NpPEXHEN CoBeT-
CKOM MCMXON0TNM, YTO MOJI MOTepneBLIero 3aLlm-
LLL2eT rocy4apcTBO B /INLE NPAaBOOXPAHUTENbHbIX
OpraHoB M emy 0cCobObIx MpaB He Hago. Y Hac
OCHOBHOW aKLEHT B 3aKOHe cAeNaH Ha npasa no-
TepnesLlero Ha npummnpeHne. Ho He y4TeHo, 4TO
notepnesLUMA ABNAETCA YHaCTHUKOM YrONIOBHOTO
CyA0NpPOM3BOACTBA CO CTOPOHbI OOBUHEHMA U OH
OOJIKeH MMeTb NMPaBO Ha 3aLLMTy CBOMX UHTepe-
COB, KOTOPbIA MOXET OTANYaATbCA OT MHTEepPecoB
npokypopa.

OwyuieHne NMYHOM He3aLWMLLLEHHOCTU HaLnX
rpaxkfaH noapbiBaeT AOBepue K rocypapcTBeH-
HOWM BNACTW, Cy*KaeT OOLLEeCTBEHHbIN NOTEHUMAN
B HaBeAeHWW MpaBoOMopALKa, YCUIMBAET CouM-
aNbHYKO HanpaXeHHocTb. [osTomy 3awuTa no-
CTPaZaBLUNX OAHOBPEMEHHO M NPaBO3aLUTHAA 1
AHTUKPUMMHANbHAA.

Ha npakTtuke, nnuo, B Lenax 3almuTbl CBOWX
npas, C CaMoro Hayasna obpallaeTcAa B OpraHbl
YroNIOBHOMO npecnefoBaHua. Moatomy OH Aon-
KEeH UMeTb onpejefieHHble NpaBa, B YaCTHOCTH,
O MPUHATUM OT Hero 3aAB/JEHWA, AOKYMEHTOB U
CBOEBPEMEHHOM perncTpaLmnm, a TakKe noayyaTb
KOMWIO0 AOKYMEHTOB Ha NPaBo 06KaioBaHMUA B Mo-
pagke c1.109 YK PK o npM3HaHMKM ero y4acTHu-
KOM yrosioBHoro npouecca.OTcyTcTBuMe 3aAaBUTENA
cpenm y4aCTHUKOB YroIOBHOIO NpoLiecca oTpuua-
TE/IbHO OTPAXKaEeTCA M Ha BOMPOCAX, CBA3AHHbIX C
obecrneyeHnem ero 6€30NaCHOCTM B YrO/IOBHOM
npouecce, NockonbKy B c1.97 YIMK PK peub naét
06 obecneyeHnn 6e3onacHOCTM NOTEPNEBLLETO, a
He 3aABuTeNA.

Tem Oouiee mpaBuTenbcTBO Kazaxcrana He-
JaBHO NPHHSJIO IOCTAHOBJIEHHE O BbIILIATE
BO3HarpaskaeHui 3a nngpopmManmio, N03B0JIUB-
YK NPeI0OTBPATHUTBWIN MNpeceyb aKT Teppo-
puama./lMuam, NnpesocTaBmBLLIMM Takne AaHHble,
BbINAATAT AEHEXHOe BO3Harpa*kaeHue B pasme-
pe ot 750 go 1000 MPTI, yto coctasnsaet oT 1 590
750 go 2 121 000 TeHre. EctecTBeHHO, be3onac-
HOCTb TaKMX UL, AOMKHA ObITb 0becneyeHa Hesa-
MeaINTeNIbHO B PaMKax YroJ0BHOrO npoLecca.

K coxkaneHnuto, opraHbl pacciefoBaHMA He
BCeraa CBOEBPEMEHHO MPU3HAeT NoTeprneBLnMm,
nocTpagasluero oT npectynaexHua nvua. Obuwe-
M3BECTHO, YTO cornacHo ct.71 YMNK PK nnyo npwm-
3HaeTcA NoTepnesBWWMM TONbKO MOC/e BblHece-
HMA COOTBETCTBYIOLWEro MOCTaHOBAeHMA. TakK
YTO KepTBa NPEecTynNeHMA BbIHYXKAEHA A0NTO U
TepneanMBo XAaTb, Korga Ha 3TO CMWIOCTUBUT-
CA MU0, Beayllee paccnefoBaHue, XoTa notep-
nNeBWUMABNAETCA OQHOM U3 LEHTPanbHbIX GUryp
B YrOJIOBHOM CyAOMNPOWU3BOACTBE, WMEIOLLUNA
JINYHBIN  YrONOBHO-NPaBOBOM W TPaXKAaHCKO-
npaBoBOW MHTEpeC.

Bonpockl 3almTbl NpaB rpaxgaH, nocTpasas-
LWMX OT NPECTYN/IEHNI, UMEOT 0CcobYyHo coLMab-
HYIO 3HQYMMOCTb. [10 HeJaBHEro BpemMeHU B Hay-
Ke W Ha NpaKTWKe, KaK NpaBu/o, Yalle rosopuamn
0 3awmTe npaB O6GBUMHAEMbIX, 3a4EPKAHHbIX U
apecToBaHHbIX OT MPOM3BO/Ia MPaBOOXPaHUTENb-
HOM CUCTEMbI, He yaenAa AO0CTaTOYHOro BHUMa-
HWA MOJIOXKEHUIO MOTeprneBLllero, He y4uTbiBas
NPUOpPUTETHbIE MHTEPEeChl rparkAaH, NocTpasas-
LIMX OT NPeCTynaeHns.

[a v HopMbl MexXayHapoaHOro npasa, ecnm
pernameHTUpPYOT NpaBa NoAo03peBaemMblix U 06-
BUHAEMbIX C 0COOOM TLLATENIbHOCTbIO, TO NPaBa
KepTB NPecTynieHnin yKasaHbl B 00OWMX Yyep-
Tax. B cooTBeTcTBUM € [leknapaLumneint OCHOBHbIX
NPUHLUNOB NpaBoCyAuA ANA XKepTB MpecTy-
NnAeHU 1 3noynotpebneHma BAaACTbO, NPUHA-
To OOH 29 Hoabpsa 1985 r., noa TepMUHOM
«x¥epmabl» MOHMMAOTCA INLA, KOTOPbIM WH-
OVBUAYANbHO NN KONNEKTUBHO BblN NPUYMHEH
Bpes, BK/IIOYAA TenecHble NMOBPEXAEHUA UIN
MOpasbHbIA ywepb, IMOLMOHaANbHbIE CTpaaa-
HUA, MaTepuanbHbI ywepb uaM cywecTBeH-
Hble yLWeMNeHUA WX OCHOBHbIX npaB. Jlnuo
MOMeT CYMTATbCA «KepPTBOM» HE3aBUCUMO OT
TOoro, 661 NM yCTaHOBNEH, apecToBaH, nepe-
OaH cyay WAM OCyXAeH NnpaBOHapywuTenb, a
TaK)Xe He3aBMCUMMO OT POACTBEHHbIX OTHOLWe-
HUW MeXay NpaBoHApyLWUTENEM U KepTeoW [1,
c.231; 2, c.8-9].

Mo cywecTBy »KepTB NPEecTynaeHuin 3Hauu-
TenbHO 6osblue, Yem noTepneBwUx. Y TepmumHa
«noTepnesLNIA» NHOW NPABOBOM CMbIC/, HEXENN
Yy TEPMUHA «}KepTBa npectynaexHuna». Ecnm notep-
neBlWMA — npoueccyasnbHaa durypa, To xKepTsa
NpecTynieHnin He TOIbKO TO KOHKpeTHoe Pusu-
Yyeckoe 1L, NPOTUB KOTOPOrO HamnpaB/ieHO 3a-
perncTpMpoBaHHOE NOCAraTeNbCTBO, HO 3TO U BCE
ero 61n3Kne, YaeHbICEMbU, MOTOMY YTO OHU He-
CYT M UMYLLECTBEHHbIN, 1 MOpPanbHbIl yiepb. To
€CTb COLManbHbIA MacwTab npobaembl He orpa-
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HUYMBAETCA YMCIOM 3apPErnmcTpMpPOBaAHHBIX WU
BbIYMC/IEHHbIX NOTEpPNeBLUX.

Celyac B pAge CTpaH NPUHATbI U AENCTBYIOT
3aKOHbI, HanpaB/ieHHble Ha 3aluUTy NOCTpajaB-
LMX OT KPUMMHANBbHbIX AEACTBUN.

B CoeanHeHHbIx LUTtaTax AmMepuKM cuctema
CNeunann3npoBaHHOM MNPaAKTUYECKOM MOMOLLM
KepTBam NpecTynieHWn BO3HMKAA BO BTOPOM
nonosmHe 1960-x rogos B BUAE Pa3pO3HEHHbIX
obuecTBeHHbIX CTPYKTyp. B 1990 rogy npuHAT
®epepanbHbili 3akoH CLUA, B KOTOpom Bblaene-
Hbl OCHOBHble MPWHLMMbI CyAONPON3BOACTBA B
OTHOLLEHUM KepTB npectynneHui. Jeknapupo-
BAHO NpPaBO Ha CrNpaBeA/IMBOE U YBaXKUTE/IbHOE
OTHOLUEHME K MOTepneslWMM C cobatogeHnem
[OOCTOMHCTBA JIMYHOCTU WU KOHOMAEHUMANbHO-
CTW; NPaBO Ha 3alWMTy OT 0O6BMHAEMOro; NpaBo
6bITb UHPOPMUPOBAHHLIM O cyaebHOM 3acepa-
HWUK, NPeACTaBAATb CBOM WHTEPEecbl U ObITb Bbl-
CNYLWAHHbIM; NPABO Ha PECTUTYLMIO U, HAKOHeL,
Ha MHbopmaumio 06 0b6BUHEHUK, NpUTrOBOPE, 06
OTObIBAaHWM HAKa3aHUA NPECTYNHUKOM U AaTe ero
0CBOBOXKAEHMA M3 3aK/IOYEHMS.

B BenukobputaHum uenax obecrneveHmna 6es-
OMacHOCTM MOTepneBLKUX CO34aHa crneumanbHas
Cnyxba 6e30nNacHOCTU KepTB NPECTYNAEHNN.

B lepmaHun oencTeyeT cneumnasnbHbIi 3aKOH O
3aLmTe U NMOMOLLM KepTBam NpecTynaeHun.

Hanbonee passuta cMCTEMA BOCCTAHOBAEHUSA
npas XepTB NPECTYNAeHUn U TePPOPMUCTUHECKNX
akToB Bo ®paHumn. B none 1983 roga 6bin npu-
HAT 3aKoH «O6 yCMNEHMM 3aLUUTbI XKEPTB NPecTy-
NAEHWAY, KOTOPbIN pPacUMPUA KPYr nL, UMeto-
WMX NpaBo Ha KomneHcauuto. OH yKaszan, 4yTo
KOMMeHCauMA BbIM/Ia4MBaAETCA He TONbKO TOMY
/vy, KOTopoe NoCcTpazano oT NPecTynaeHus, Ho
W ALy, KOTOpoMy 6bln MPUYMHEH TENECHBIN UK
MopasbHbIN yuwepb. B 1984 r. 6bin co3gaH Ha-
LUMOHANbHbIA MHCTUTYT MOMOLLM KepTBam npe-
CTYNNEHUN.

MwupoBoe coobuiecTBo, NpuaaBas BaXKHOe
3HaYeHMe JaHHON NpobaemMe, eXXeroaHo oTMeYa-
eT 22 deBpana MexayHapoaHbIM AeHb 3auUTbl
XepTB npectynneHuit. (B atot geHb B 1990 roay
NpPaBuUTEeNbCTBO BENMKOBPUTAHUMN NPUHANO «Xap-
TUIO KePTB NPECTYNNEHNNY).

B KazaxctaHe TOXe NPUHAT pAg, 3akoHoAaTe b-
HbIX aKTOB. B 4aCTHOCTU, KOHCTUTYLMOHHAA HOPMA
0 TOM, YTO «KaXKAbl MMeeT NPaBo Ha cyaebHyto
3alWMTy CBOMX NpaB M cBoboA» 3aKpenieHa B n.2.
cT.13 KoHcTuTyumm Pecnybnmnku. MpuUHAT 3aKOH OT
5 ntona 2000 r. «O rocyaapCcTBEHHOM 3aLMTe UL,
YYaCTBYIOLLMX B YTOJIOBHOM MpoLecce», a TaKxKe
ecTb HopMmbi B YTK o npaBax notepneswiero (cT.71

YMK PK) n o poHae KomneHcauuun spega novep-
neswum (ct.173 YNK PK).

Tak)Ke B KoHUenuMm npaBoBOM NOANTUKMK Pe-
cnybaunkm KasaxctaH Ha nepuog ¢ 2010 go 2020
roga B YMc/ie OCHOBHbIX HaNpPaBAEHWUI COBEPLUEH-
CTBOBAHMUA Yro/JIOBHO-NPOLECCYaNbHOro npasa
npeaycMOTPEHO pacllMpeHne KaTeropuii yronos-
HbIX €/, N0 KOTOPbIM Yro/IOBHOE NpecnegoBaHme
N 0B6BUHEHWE B CYAE MOMKET OCYLLECTBAATLCA B
YaCTHOM, a TaK¥e YacTHO-NybAMYHOM nopsaKe.

B cBA3M Cc 3TMM nNpeacTaBaseTcs uenecoobpas-
Hbim B CT.71 YIK PK BHectn nameHeHuAa n yKa-
3aTb O TOM, YTO NpPaBa NOTepneBLero BO3HUKAOT
C MOMEHTa nogauu 3asBfieHuna, cooblieHna ob
YrON0BHOM MpPaBOHapyLeHMUA U perncrpaumun B
EavHom peectpe gocyaebHbIx paccnegoBaHUN.
Tem 6onee B n.3 gaHHOM cTaTbM €CTb HOPMa, No-
3BO/IAILOLLLEE OpraHy, BeAyLLeMY YrO/N0BHbIA Npo-
Lecc, CBOMM MocTaHOBAeHMEM B fitoboe Bpems
NPEeKPaTUTb y4acTMe N1uA B KayecTBe noTepnes-
LIero, ecnM B xo4e YronoBHOro npouecca byaer
YCTQHOB/NIEHO OTCYTCTBME OCHOBAHWW AONA €ero
npebbiBaHWA B 3TOM MONOKEHUN.

CBoeBpemMeHHOe MnpU3HaAHME MOTepneBWwmMm
OOJ/IKHOCTHbIM ~ IMLOM, Beaywum npou3Boa-
CTBO MO AeNly, N03BOAAET XKepTee NpecTynieHuna
MCNOMb30BaTb NPeAyCMOTPEHHbIE  YrONOBHO-
npoueccyanbHblM 3aKOHOM BO3MOXKHOCTU BAUATD
Ha Xof4, paccnefoBaHWUA, YTO ABNAETCA OCHOBHOM
rapaHTMeln peanmsaunm NoTepnesLMM NpaBa Ha
[0CTYN K NPaBoOCyAUto.

Ons peanbHoro obecneyeHms NpuHUMNa A0-
CTyna K MNpaBoOCyAMio HeobxoaumMo pacmnpuTb
nepeyvyeHb NPecTynjaeHni, NpeaycMoTPeHHbIX B
4.2 c1.32 YMNY PK, no KoTopomy noctpajasliee
MU BrpaBe 06paTUTbCA B CyA, B YaCTHOM Nopsasa-
Ke.

Take nonaraem crnpaseanvBbiM, YTOObI OH
Mor 06paTUTbLCA B CyA W B CAy4YasX, Korga opra-
Hbl Yro/IOBHOrO npecnefoBaHMA NpeKpalLatoT
YronoBHble gena no MOoTMBamM HeaOoCTAaTOYMHOCTM
[0Ka3aTeNnbCTB U WMHbIM CoObparkeHMAmM. B co-
otBeTcTBUM co cT.337 YIMK PK B x0ae cygebHoro
CNeacTBmA UNW cyaebHbIX NPeHuid, ecnm rocyaap-
CTBEHHbI 0B6BUHUTENb OTKa3blBAeTCA OT 06BUHE-
HUWSA, a NoTepneBLMA HaCcTauBaeT Ha 06BUHEHUN,
cyA, NpoAo/iKaeT pa3bupaTenbCTBO U paspellaeT
aeno B obuem nopsake. NMostomy npeacrasnset-
CA cnpaBeaIMBbIM NPeaoCTaBMUTb TaKoe Ke NpasBo
notepnesLlieMy 1 B AocyaebHOM Npou3BoacTBe.

MoaTomy no Aenam YyacTHo-ny6MYHOro o6su-
HEeHWs, B ClyYaenpeKkpalleHma gocyaebHoro npo-
M3BOACTBA, OpraH, B NPOU3BOACTBE KOTOPOro Ha-
XOAMNCA YrO/IOBHOE AeN0, AO/MKeH obecneynTb
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nocTpagaBlliero OT Yro/l0BHOrO MpaBOHapyLue-
HWA, KONWUAMM 3aBEPEHHbIX CNeACTBEHHbIX 1 NPO-
LeccyanbHbIX AOKYMEHTOB, B LEefAX peaansauum
€ro KOHCTUTYLIMOHHbIX NPaB Ha CyAebHYo 3aWwuTy
npas u ceoboga.

B aTom nnaHe 6b110 6bl 6ONLLIMM NOACNOPbEM
ans cbopa AoKasaTeNbCcTB MOTepreBleMy BBeAe-
HWMEe MHCTUTYTA YacTHOrO AETEKTMBa, O Heobxoau-
MOCTW KOTOPOro 6b1/10 YKa3aHo elle B Ykase [Nnasbl
rocypapctea «O mepax no nosbiWeHUo sPpdeKTmB-
HOCTM MNPABOOXPAHUTE/NIHON AEeATeNbHOCTU U Cy-
OebHol cuctembl B Pecrybsivke KasaxctaH» ot 17
asrycta 2010 roga v B ero MNocnaHum Hapoay Ka-
3axcTaHa ot 27 aHBapAa 2012 roga. Bo ucnonHeHwe
[AaHHOro nopyyeHus MNpaBuTENbCTBO eLLe CBOMM No-
ctaHosneHnem ot 30 maa 2013 roga BHeCN0 Ha pac-

cmoTtpeHne Maxkunmca NMapnameHTa NpoeKT 3aKoHa
Pecny6nmku KasaxctaH «O 4yaCTHOW AETEKTUBHOWM
peAatenbHoctTn». Ho ecnm Mnasa rocygapctea nepe-
Ayman, To cnefyeT pasbACHUTb HACENEHMIO, YTO-
Obl HE CNOMXKMIOCb MHEHWE 06 UTHOPUPOBAHUK ero
YKa3aHuA genyTaTtckum Koprycom. Cnegyet Hanom-
HWUTb, YTO YaCTHOE CbICKHOE areHTCTBO CyLlecTByeT
B8 mupe ¢ 1834 roga, a B Poccum — noyTn YeTBepTb
BEKa, C MOMEHTa NpUHATMA 3aKkoHa «O YacTHoM ae-
TEKTUBHOM M OXPaHHOM AeATesIbHOCTM B Poccuinckon
®epepaumm» ot 11 mapTa 1992 roga.

B uenom, nuuo, noctpajaslliee OT NpecTy-
NAEeHUA [OO/MKEH CTaTb LLEHTpPanbHOM urypon
CyLONpPOM3BOACTBA, a 3aliuTa UX WUHTepecosB —
CTEPKHEM NpaBoOCyAMA M OCHOBOMOMAraloLWUM
NPUHLMMOM Yro0BHOM NOANTUKMU rOCYAapCTBa.
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Kerxcubekosa Inbomupa NMonamosHa*
Kacnuli KoFamoblK yHUsepcumemiHiH «30inem» MoFapol KYKbIK
MeKmebiHiH KaybiMOacmeblpblaFaH npogeccopeol,
30H FblALIMOAPbIHLIH KAHOUOaMbI*

TOKTATbIJIA TYPFAH ICTEP EOMbIHLLA OHAIPICTIH,
KbICKAPYbIHA KAOAFANIAYAbI }KY3ETE ACbIPY

AHOATNA

KapanaTtblH Heri3 60oMbIHLWIA ic Kypri3yai TokTaTa Typyabl 3aH KMK-meH petTeniHeTiH 6enrini 6ip
WwapTTapMeH 6aitnaHbicTbipadpl. Ic Tek 6acka Wwewimai Kabblingayabl 601FbI36aNTbIH alibiNKepain, aypy
aFganblHAA FaHa TOKTaTblla TyPYbl MYMKIH. Anaiga npakTUKanbIK 3epTTeyep KepceTkeHaeln kenbip
Xafoannapaa Tepreywinep aypyablH, TYPiH, CMNATbIH XXaHEe aypy/blK A9PEeXKeciH aHblKTamanapl Aa,
anbINKepAiH aypy *Kafaalbl GaKTiCiH KOpCeTYMEH LWEeKTeNin ic Xyprisyai TokTata Typaapbl. OcbiFaH 6ali-
NAHbICTbI KbIIMbICTbIK NPOLECYanapblk 3aHHama 60MbIHWa Tepreyai TOKTaTa TypyAblH, Npoueccyansblik,
TopTibiMeH BalinaHbICTbl Macenenepi 3epTreyaiH NPaKTUKANbIK MaHbI3bl 6ap.

Tyiiingi ce3pep: anablH ana Teprey, MNPOKYPOPAbIK Kagafanay, TOKTaTa Typy, Heriszep,
npoueccyanablk TOPTINTEP, iC XKYPri3y KayAblCbl, CAHKLMA, albINTanyLbl.

KeH:Kunbekosa Inbmupa NonarosHa!
KaHAUAAT IOPUANYECKUX HayK, acCOLLMMPOBaHHbIN npodeccop Bbicwel WKo/bI NpaBa «DAiner»
Kacnuiickoro o6wecrBeHHOro yHusepcurera’

OCYLWWECTBJIEHUE HAA3OPA 3A NPOU3BOACTBOM NO NPUOCTAHOBJ/IEHHbIM AENTAM

AHHOTALMA

MpuocTaHoOB/IEHME NPOU3BOACTBA NO PacCMATPUBAEMbIM OCHOBAHMAM 3aKOH CBA3bIBaeT C onpeje-
NNEHHbIMUA Tpe6OBaHMF|MM YTK. eno moxet 6bITb NMPUOCTAHOB/IEHO TOJIbKO B C/ay4dae,eCnm 06BUHSAE-
MbIi 6ONEH U HEBO3MOXKHO NPUHATb MHOE pelleHne. Tem He MeHee KaK MOoKa3bIBaloT UCCef0BaHMA
Ha NPaKTUKE B HEKOTOPbIX C/1y4aAXx cnenoBaTtenin HeE onpeaenatoT BUA, CTENEHb U XapaKTep 3aboneBsa-
HWA, @ NPUOCTAaHAB/IMBAOT NPON3BOACTBO NO AeNy, OrpaHN4YnNBaACb IUWb YKa3aHNEM CbaKTa 6onesHn
06BUHAEMOr0.B cBA3K C 3TUM, COIMMaCHOYroN10BHO-NpoLUeCCya/lbHOMY 3aKOHOAATENbLCTBY €CTb NMPAKTU-
YeCKoe 3HayeHune nccnegoBsaHuA I'IpO6J'I€M, CBA3aHHbIX C NpoLueccyasibHbIM NOPAAKOM NMPNOCTaHOB1E-
HUA paccnegoBaHuUA.

KntoueBble cnoBa: npeasaputesibHoe pacciefoBaHume, I'IpOKypOpCKVII‘a HaA30p, NPpnoCTaHOB/IEHUE,
OCHOBaHWUA, npou,e,a,ypru‘/'l nopAAokK, npoueccyasbHOE NOCTaHOBNAEHME, CaHKUMUA, 06BUHAEMbIN.

Kenzhibekova Elmira Polatovna?
Candidate of Law, Associated Professor of the Graduate School of Law "Adilet" of the Caspian
Public University*

IMPLEMENTATION OF SUPERVISION OF PROCEEDINGS ON SUSPENDED MATTERS

ANNOTATION
The suspension of the preliminary investigation does not mean the end of the investigation,
and the time of his break, caused by objective circumstances. After the fall off the grounds for
suspension or when the need arises in the production of additional investigative actions, the
preliminary sldestvie resumes.
Keywords: pre-trial proceedings, the suspension, the base, other suspension base decisions,
the suspension period, the resumption.
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Ic BoMbiHWa eHAjpicTi ToKTaTta TypyaaH 6a-
CTan TOHbl KalTa Ko3fayFfa AeNiH y3aK yaKbIT eTy
Kepek. (Kblsi, 2 Kbl XKaHe 04aH Aa Ken) Hemece
6ip opraHa. Ocbl yaKpIT ilWiHAe ic 6ip TepreywigeH
eKiHLWiciHe Hemece bip opraHHaH HacKacbiHa XKMui
6epinin otbipagpl. Kaynblaa 3atTait aifakTap Ty-
panbl manimeTTepaiH, 6onmaybl, icneH onapabiH
eTneyiHe MYMKIHAIK Tyfbi3adbl 4a, aKblpblHAA
onap Kenge Xomblnbin Ta Keteq,.

ATanfaHmakcaTtTapmeH miHaeTTep KasakcTtaH
Pecnybnukackl NMpe3ngeHTi H.9©. HazapbaeBTbiH
KasakcTaH xankblHa «Kasakctan - 2050.
Bap/blk, Ka3aKCTaHAbIKTapAblH, *KafgalblHbIH,
YKaKcapybl, rynaeHyi »aHe Kayincisgiri.» Xon-
AamacblHAa TYKblpbiMmAanfaH. PecnybamnKaHblH,
SKOHOMMKaANbIK, OAaMYbIHbI, MeMJIEKETTIH,
SKOHOMMKaNbIK KyneciHgeri e3apa OyHKUMA-
NapblH Ky3ere acblpaTblH 3He HapbIKTbIK
MexansmaepaiH, Aan KypblayblHa ceben 6ona-
TbIH MEHLWIKTiH, Heri3ri HblCaHbIHbIH, (eKe KaHe
MEMEKETTIK) yinecyiHe »aHe e3apa KapbiM-
KaTblHacbiHa 6enimpaenyi kaxet [1, 166 6.].

B./. BacKoBTbIH OMbIHLIA iC *KYPri3y 3aHbIHbIH,
TananTapbl Teprey 6apbicbiHAA OpbIHAANFAH
afganaa). An Kaynblga 3atTal aFakTap Typansi
MaNIMeTTEPIHIH, KepceTiNyi onapAblH, Xofanybl
Hemece 6yniHyiMmeH GalnaHbICTblI KaKeTci3 can-
OapAaH Kopfaiabl [2,1756.].

AMBINTaNYLWbIHbIH, MCUXMKACbIHbIH, YaKbITLLA
6y3blnybl Hemece HacKa KaTTbl aypy *KafaaiblHAaA
anablH ana Tepreyai TokTaTta Typy.

AMBINTaNYLWbIHbIH, MCUXMKACbIHbIH, YaKbITLLA
Oy3blnybl Hemece 6acka f4a KaTTbl  aypy
KafoarblHAQ anAblH ana Tepreyai ToKTata Typy
Typa/ibl KQy/blHbI LWbIFapy;

a) Ocbl Heri3 6oMbIHLWIA iC *Kypri3ygi TOKTaTa
TYPY YWiH, 3aH MeH Tanan eTiNeTiH WapTTapablH,
6onybIH benriney;

6)KarkeTTiXKafoanpaanbinkepaimeanunHanbIK
MeKemere OpHanacTbipyfa MiHAETTI Wwapanapabl
KONAaHy;

B) byntapTnay wapanapblH Kanaplpy, e3repty
Hemece KO Typasibl MaCeNeHi Welly, erep OypbIH
6yHAan Wwapa TaHganca.

OcbimeH aNbINTaNyLWbIHbIH, aypybl
KafoarblHOQ andplH  ana  Tepreyai TOKTaTa
TYpyAblH, NpoueccyanablK TapTibiHiH MasmyHbl
aHbIKTanaapl.

KapanatblH Heri3 6oWbiHWa ic Kyprisyai
ToKTata Typyabl 3aH, KIXKK-meH petTeniHeTiH
6enrini 6ip wapTrapmeH 6alinaHbiCTbipagbl. Ic
Tek backa wewimai kabbingayabl 601FbI36ANTbLIH
anbINKepAiH, aypy *KafgavblHAA@ faHa TOKTaTblia
Typanbl MYMKiH. Anaiiia npaKTUKaAblK 3epT-

Teynep KepceTKeHAel KeWbip rKafaaknapaa
Tepreywinep aypyablH, TypiH, CUMATbIH KaHe
aypy/blK  O9peXKeciH  aHblKTamaiabl A3,

anbINKepaiH aypy *Kafaalbl GaKTIiCiH KepceTyMeH
WeKTenin ic Xyprisyai TokTata Typaabl. OcbifaH
6arinanbictbl KP KIMK-HiH, 50-H 4 T-fbl 60MbIH-
Wwa Tepreyai TOKTaTa TypyA4blH, npoueccyanibik
TopTibimeH H6alNaHbICTbl Macenenepai 3epTreyaiH
npaKTUKa/blK MaHbl3bl 6ap.

AlibINKepAiHaypybl Typaibl MaiMETTi TepreyLui
9p Typni KespepAeH anaapl (albiNTanylbiHbIH,
©3i, OHbIH TYbICTAapPbIHbIH, Manimaeyai, Teprey
N30NATOPbIHbIH, 6aCTbIFbIHbIH, Xabapnayabl KaHe
7.6.). Anainga 6yn manimeTTep icTi TOKTaTa TypyFfa
YKeTKiniktinerizbonaanmanabl. KPKIMK-HiH206-H,
4 T-Ha CcaMKecC aWbINTanyLWbIHbIH, aypybl MamaH-
MEH - MeANLMHA/bIK MeKeMee *KYMbIC iCTeNTIH
JapirepMeH pacTanybl TUIC }KaHe OHbIH Kal Typre
[eHe Hemece MCUXMKabIK aypyFa KaTaTbIHAbIFbI
O3 MaHpI3gbl  6onbin  Tabblnagabl.  Kenbip
NPaKTUKa/bIK KblI3MeTKepsep albiNTaayLlWwblHbIH,
NCUXMKANbIK aypybl KafdalblHAQ Tepreywi an-
OblH ana Tepreyai Tek AapirepAiH, aHbIKTamachbl
Heri3iHAe TOKTaTa Typyfa KyKbl/bl Aen ecentenai.
Ananpa KP KIMK-HiH 241 6abbl miHgeTTi ca-
panTama eTki3yai Tanan eteai. Tepreyai ToKTaTta
TYpy Typaabl Macene arbINTanylWblIHbIH, —ay-
pybl icTe TOKTATyAbl KaXKeT eTneuTiHAiri Ty-
panbl COT - MNCUXMATPUANBIK CcapanTamaHbiH,
KOPbITbIHAbBICbIHAH KEeNiH Hemece MeaULNHANbIK
cunaTTafbl MaKOypaey WapanapbiH KoA4aHyAaH
KehiH faHa wewinyi MymkiH. Ocblianwa,
aMbINTaNyLWbIHbIH, NCUXMKa/bIK aypyblH pacTai-
TbIH KY)KaT capanuwblHbIH, KOPbITbIHAbICHI T.6. [3,
186 6.].

Kelige ncuxuKanblK —aypyabl rocnutanbfa
YKaTKbI3FaHAQ MCUXMaTp-Aapirepnep capantama-
Hbl ©34epiHiH 6acTamanapbl boMbIHLWA Kyprizea,.
OcbifaH 6annaHbictbl KP  KIMK-HiH, 242-255
6-H, TananTapblH CaKTal OTbIPbIN ¥KyprisinereH
capanTamMaHblH, KOPbITbIHAbBICHI Heri3iHae faHa
icTi ToKTaTa Typyfa 60NaTblHbIH KOPCETY KaKeT.
ANnpgblH ana Teprey opraHbl a, COT Ta ©34€epiHiH,
nikipnepiHTafaMblHAAIMAN }KIHE NpoLeccyangblk,
3aH, HOPMaNapblH CakTamMal }Kypri3reH capanTa-
Ma KOpPbITbIHAbICbIHA Heri3ael anmanabl.

CanbicTbipynapgaH aMbINTaNyLWbIHbIH,
NCUXUKANbIK aypyblHa KapafaHA4a AeHe CbIpKaTbl
MIHOETTI  COT-MeAMUMHaNbIK ~ capanTamacblH
JKyprisyai Tanan eTneuTiHAiriH Kepyre 6ona-
Abl. 3aHfa CalMKec iCTi TOKTaTa TypfaH Tepreyuwi

MeAuUMHaNbIK  MeKemede KYMbIC  iCTeMTiH
aapirepaiH, aHbIKTamacbiMeH LeKkTenyre
KYKbl/bl.
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3aH, 3pebuerTtepiHge  b6yn  maceneHi
WwewyAaid opTtak nikipnep *ok. bip Katap as-
TOpfNap amnbINTanywWwblHbIH, AeHe aypyblHbIH
MeAMLNHANbIK MeKemene XKYMbIC iCTEeNTIH
AapirepmeH pactanyblH KepceTegai. backanapbl
KYMaHAI  Kafgavnapga  albiNTaNyWblHbIH
OEHCayNblK ~ XKafgakbl  Typanbl  MaceneHi
COT-MeAMUMHANbIK  CcapanTamacblH  KYprisy
*KONbIMeH Wwewy  MYMKIHAIriH  anTagpbl.
AlbINTanywWbIHbIH, aypybl KaHAan KyKaTneH
- aHblKTaMa Hemece COT-MeAWULMHANbIK,
capanTamacblHblH, KOPbITbIHAbICBIMEH
6enrineHy KepekTiri Typanbl Mmacene aypy cuna-
TbIH eCKepe OTbIPbIMN iCTiH, HAKTbl MAH-alblHaH
Wblfa OTbipbIn WwWewineaqi [4, 153 6.].

AZLaMHbIH, aypybl ayblp/blfbl, Y3aKTbIfbl XaHe
emaenyi 6obiHwWwa ap Typai. Co3blimanbl (acTma,
anabet, Tybepkynes T1.6.) aypynapablH, acKbiHYybl
COTi albINTaNYLWbIHbIH, iCKe KaTbICy MYMKIHAIrH
)oagbl. AHIMHA, Kofapfbl (gem any) TbiHbIC
any Katapbl, TPUMNMN XK3HEe CO/M CUAKTbI aypynap
emaeyaiH KbICKa Mep3iMiH Kepek eTeai KaHe
ic 6oWblHWA opKalaHAa eHAipicke Keaepri
peTiHae Kapanmaihapl. AypyablH Ken TypAainiri
aMbINTayWbIHbIH,  aypyblH  aHbIKTay4blH,  ap
TYpAi aaicTepiH benrinengi. Erep aypy odakrici
aWKbIH 60/1Ca, aNl OHbIH AYbIP/bIK AIPEXKeCi MeH
aKblpbl emaeywi gapirepmeH benrineHeTiH 6on-
Ca, aHbIKTaMa Aa KeTKinikti. An erep aapirep
¥KeKe e3i aypy TabufaTtblH aHbIKTall aAmaca, CoT-
MeOMLMHaNbIK capanTamachl KaxerT.

Ocblnailua, [feHe nNCUXMKanblk Oy3blayFa
KapafaHaa: MeaULMHaNbIK Mmekemepne
KYMbIC iCTEWTIH AapirepAiH, aHbIKTamMacbIMeH;
COT-MeAMUMNHANbIK capanTamacblIHbIH,
KOPbITbIHAbICbIMEH pacTanapl.

AlMbINTaNyLWbIHbIH, AEHCaY/bIK, Kafganbl Typa-
J1bl MA/TIMET abIM }KAHE OHbIH, KbI/IMBICTbIK NpoLie-
CKe KaTblCyblHa aypybl MYMKIHAIK bepmelnTiHAiriHe
Ke3i YKeTKeH, ic 6oibIHLLA eHAipicTi TOKTaTa TypFaH
Tepreywi KaxeTTi Xafganga emaey yLWiH anbinTta-
NYWbIHbI MeAULIMHANbIK, MeKeMere OpHanacTbipy
LapanapblH KONgaHaabl.

KP KKK anbinkepai Hemece cesikTiHi capan-
Tama KyprisymeH 6ainaHbICTbl MeaUUMHANbIK
MeKeme OopHasacTbipyabl KapacTblipagpl [5, 128
6.].

CapanTtamaHbl TafalbiHAAY HerisiHeH ic 6oun-
bIHLWA eHAipICTi ToTaTa TypyFa Heri3 6onbin Tabbl-
nappbl. byn xafpanpa icTi Teprey KOpbITbIHAbICHIH
anfaHHaH KeliH faHa TOKTaTa Typy WUHCTUTYTTbIH,
HOPMaNlapblH KONAAHY KaeTTiri naaa 6onaabl.
CoHabikTaH ga KIMK-HiH 247 6abbiHbIH, HerisiHae
anbINKepai MeauLumMHanblk MeKemere opHanacTbl-

pyabl KIXKK-HiH 20 6-H 4T. 60MbIHLWA anabliH ana
Tepreyai TOKTaTa TYPYAbIH KAXKETTIr KoK,

MpaKTUKanbIK KbI3MeTKepaep apacblHAa ic
60lMblHLWA eHAIpICTi TOKTaTa OTbIpbiN, Tepreyuli
anbINTaNnyLWbIHbI MeAMLMHANbIK,  MeKemere
OpPHaNbICTbIPYFa KYKbl/bl AereH Ol KabINTacKaH.

Anaiiga KIXK-HiH ocbl aTanfaH 6abbl Tep-
rey opraHgapbiHa MyHOAN KyYKbIKTbl TeK erep
Oe albInKepaiH, NCUXMKaNbIK XKafoalbl Typasbl
ManimeTTep 60/Mali, OHbl CTALMOHAPAbIK Ca-
panTama Kyprisy YwWiH TUICTi meKemere opaHna-
CTbIPy MYMKIHAIr TyFaH »Kafganpa faHa 6epegi.
AMbINTaNyWbIHbIH,  MCUXMKACbIHbIH,  yaKbITWa
6y3blnybl Typanbl CapanblHbIH, KOPbITbIHAbICHI
bonfaH Kafgalga Tepreywi eHAipicTi TokTaTa
TYpyMeH 6alinaHbICTbI anbINTaNyLWbIHbI
MeANLMHANbIK, MeKemere OpHanacTbipy Typasbl
macesneHi wewkeHae KP KIXK-HiH, 247 6abbiH
6acLbINbIKKA anyfa KYKbIFbl YKOK.

Kofamfa KayinTi emaey MeH OHbl *Kannbl Heme-
ce apHaWbl TypAeri NCUXMaTP/IbIK aypyxaHaFfa op-
HaNacTbIpy Heri3iHeH KbIIMbICTbIK *KayanTbl/bIK
neH »asafgaH 6ocaTagbl. byn cunaTbl KafblHaH
TEK COTNEH KO/AaHbINATbIH MaXKbypiey wapachbl
T.6. ON KbIAIMbICTbIK, *Ka3a Lapacbl emec, COH-
Oav aK Tek MeAnUMHaNbIK CMMaTTafbl Wapa faHa
emec. byn wapa co3bliManbl aypymeH ayblpfaH
YKOHe 3aHMeH benrineHreH TopTiNnneH eci aypbIc
emec Aen TaHblNfaH Tyafafa Kongadblnagbl (KP
KK-HiH, 166, KI*KK-HiH 505-506).

CoHbImeH bipre maxbypsien emaey Tek co-
3bl/IMasIbl NCUXUKABIK ayPyMeH ayblpFaH Ty/1Fafa
faHa emec, COHAaMN-aK NCUXMKACbIHbIH, yaKbITWa
Oy3blnybl  KafgalblHA@ Aa  TafalblHAANybI
MYMKiH. Aypy »KafgaWblHaH LWbIKKAHFA AeliH
aMbINTanyWbIHbl  MCUXMATPUANDBIK,  aypyxaHafa
MaKbypnen emaeyre Kibepy meH ic 6olblHLWA
OHAIPICTI TOKTaTa Typy TEK KbIIMbIC >KacafaH
ajamzbl capanublnap eci AypbIC Aen TaHbIn, coT
OTbIpbICbIHAA BYN TyNFaHbIH, NCUXMKAChI yaKbITWa
6y3blnFaHbl aHbIKTANFAH Kafgalda faHa »Kysere
acagbl. Erep atanfaH ocbl Kafgah angblH ana
Teprey KesiHAe aHblKTanca, COHAaN-aK aypy
YKafoalMblHAH WbIKKAHHAH KeriH faHa Ty/IfaHblH,
eci AypbICTbIFbl TYpanbl Macene WwewineTiH 6onca,
iCTi TOKTaTa Typy MeH albiNTanyLWblHbl emaeyre
*Kibepyai Tepreywi wewegai [6, 125 6.].

CaybifyaaH KeWiH MeguuMHaNbIK KOPbITHAbI
HeriziHge ic6oMblIHWa anabibl anaTeprey KIKK-HiH
268 6. benrineHreH TopTiNNeH KalTa Ko3fanadbl.
Ocblnaniwa, KblIMbICTbIK, iCTi TOKTaTa Typy MeH
aMbINTanyWwbiHbl MeAULMHANbIK MeKemere op-
Ha/acTbIpyAbl COTNEH KaTap TepreyLwi e »Kysere
acblpagbl. MyHaal Kafganga TafalblHOAFaH
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MaKbypnen empgeyai  TeK  MeAUUMHANbIK
cMnaTTafbl LWapa pPeTiHAe Kapay Kepek, OUTKeHi
OHbl TafalblHAAY TYNFaHbl }Ka3agaH 6bocataapl.

AlinTanywblHbl MeaUUMHANbIK MeKe-
mere Kibepy - TynfaHblH, 60CTaHAbIK nNeH
KOJICYFbl/IMAYLUbI/bIK KYKbIfblH LUEKTEYLI KyLTey
cMnaTblHAaFbl Wapa, COHAbIKTaH Aa 3aH4bINbIKTbI
KamMTamacbI3 eTyAiH, KOCbIMLUA KeMLWiniriH Tanan
eTeai. MyHAam Keningik coTTblH, WeLimi ceking,.

AlbINTanywWwbiHbl  MeAULMHANbIK — MeKemMe-
re OpHanacTbipyAblH, MpoLeccyanablik TopTibiH
KEeTiNAipy MaKcaTblHAA 3aHfa TONbIKTbIPY €HTi3y
MeH TepreywiHiH, anbiNKepai *Kaanol Hemece
apHalbl Typaeri NcuUxmMaTpuANbIK aypyxaHafa
MIHOETTI empgeyre TeK COTTblH lewimi 60M-
bIHWA faHa Kibepy KyYKbIFbIH OEKiTy KaeTTiri
KepiHeai. OpuvHE MmeauuMHaNbIK Mekemese
OTKi3reH yaKbITTbl Kamayaa yCTa/ibiIHFaH Mep3imre
KOCbINybl THIC.

AlbINTaNywWbIHbIH,  MNCUXMKaNbIK  Hemece
e3re ge KaTTbl aypymeH 6annaHbICTbl ic 6OMbIH-
lWa eHAipicTi TOKTaTa Typa aMbINTanyLWHbIHbIH
Teprey MeH COTTaH JKanTapyfa, KbIIMbICTbIK,
DPEKETIH ¥KaNfacTblpyFa KbIIMbICTbIK ic 60MbIHLLIA
9AINETTINIKTI OpHATYFa Keaepri *KacayFa MyMKIHAIK
6epmey yuWiH, COHAaM-aK YKiIMHiH OpblHAANYbIH
KamMTamachbl3 eTy yLiH byaTapTnay wapacbl Typa-
Nibl MacesieHi TasKbinan, wely Kepek. (KIXKK- HiH
519 6. 6 1. colKkec). byn He 6bonmaca XKaHa MaH
Jannap awwbinca, KebiHece albINTanyLWbIHbIH, ay-
pybl XKafgarbiHaa Kyprisineai. (KIKK- HiH 506.).

Erep ic 6oliblHIWA 2 Hemece bipHele aubin-
TaNywWbiNap TapTblabiN, an TOKTATa Typy HeErisri
6opiHe KaTbiCTbl BonmaraH Kafoalga eHajipicTi
TOKTaTa TYpPyAblH WAPTbl MeH MNpPoLeccLyanabik,
TopTibi.

BipHewe Tynfanapabl anbinTay 6GoMblIHLWA
eHAjpiciHAe KbIIMbICTbIK ic bap Tepreywi erep
icTi TOKTaTa Typy 6apbiK alibinKkepsiepre KaTbiCTbl
6o/MaraH »Kafaanaa ga on;

a) KeKe albinTanylblFa KaTbICTbl icTi 6enin
anbIn TOKTaTa TYpPyFa;

6) 6apAbIK KbIIMBICTbIK iC 6OMbIHLWA OHAiPICTi
TokTaTa TypyFfa (KIMH-HiH 195 6. 2 T. KaHe 257 6.
6 T.) KYKbl/bl.

OHaipicTi TOKTaTa TypymeH 6alinaHbICTbI XKeKe
anbINTanyLWwblfa KaTbICTbI icTi 6enin any 6enrini 6ip
LWapTTapAabl OpblHAAYMEH FaHa ¥on beping,.

KI*KK-HiH, 486. calikec erep 6ip eHAipicTe
bipHewe agampapabl 6ip Hemece bipHewe
KbIJIMbIC ¥Kacaapbl, anaplH ana ces b6alinacnai xa-
CbIpy KOHE KblIJIMbICTap Typasnbl xabapnamayaa
KiHonay BoMbIHWwa icTep GipikTipinreH 6osca, icTi
6enin any, TEK KaxKeTTi Kafnanaa, erep 6yn icTi
YKaH-KaKTbl, TO/IbIK }KoHe 0ObEKTMBTI Kapan, we-
wyre acepiH TUrisbece faHa ¥on bepineai.

KI*KK-HiH, 496 6. 4 T-ga erep Xeke Kapay
24iNneTTiNiri  opHaTyabl KWbIHAATNAWTbIH 60.-
ca, icti Gbenin anbin Kapayfa on bepineai agen
KepceTinreH.

o4ebueTTe KbIIMbICTbIK icTi 6enin anyabiH,
KOCbIMLUA WwapTTapbl JiF] KepCEeTINIreH:
aMbINTaNylWbIHbIH, KOPFfaHY KYKbIfblH CaKTay
MEH Heri3genreH »KaHe 3A4iN YKiM WblFapyapl
KamTamachbi3 eTy [7, 256 6.].

IcTi KaH-KaKTbl, TO/bIK }KaHEe 0O bEKTUBTI Kapan,
Wwewy KbIIMbICTbIK MNPOLUECTiH, NPUHUUNTEPIHIH,
6ipi peTiHae 3aHMmeH bekiTinreH (KIXKK 24 6). Ocbl
Tananka can aHbIKTay OpraHAapbl, TepreyLli xxaHe
COT ic yWiH MaHbI3bl 6ap 6apnblK alFakTapabl
*KMHan, BeKiTin »KaHe Kapaybl, albINTanyLWbIHbI
JLWKepeNenTiH Ae, OHbIH KiHICIH KeHingetywi ge
6ap/bIK XKafoanapablH aHbIKTayaapbl TUIC.

’MacanfaH KbI/IMbICTbIH, af4alblH  KaH-
JKaKTbl, TO/NbIK ’KoHEe O0OBEKTUBTI TeKcepy
NpUHLUKMNI ic BolbiHWA OOBLEKTUBTI aAiINAIKTI
OpHATyMeH TbIfbl3 6alinaHbICTbl. KblIMbICTbI
alWy, KblI/IMbICKEPAI OSlIKepeney XaHe aain
’Kasa TafalblHAAy YWiH MaHbIi3gbl apbip
GaKTiHIi HaKTbl, TO/IbIK KaHe Aanensi aHbIKTan,
opbip Keke anblHFAaH A2nenfgemeHi KiHe
OHbIH, XMbIHTbIFbIH TEPEH, Tangan, o6beKTUBTI
bafanay Kepek.
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KPHMHHOAOTHSA W KPHMHHANHGTHKA

YK 343.988

Komoea HuHa KoHcmaHmuHoeHa*
accoyuuposaHHsIli npogeccop Buicwell WKosbl npasa «30inem»
Kacniulickoeo obujecmseHHo20 yHU8epcumema,
KaHOuoam opudu4eckux HayK?

NPOBNEMbl COLUMANNBHON PEABUTIUTALLUN
WKEPTB KPUMUHAZIBHOIO HACU/TNA

AHHOTALMA

B cTaTbe aprymeHTMpyeTca HeobxoaMMOCTb COLMaNbHOW pPeabuanTaumnmn KepTs KPUMUHANBHOTO
HacKMIMA U NpeanaraloTca KOHKPETHbIE MepbI, HanpaB/AeHHbIe Ha PeLlleHne ABYX MaBHbIX 33434 — BO3-
MelleHne Bpeaa, MPUUMHEHHOTO KepTBe U ee pecolMannsaumio. Peanmsaums Takux mep A0/XKHa cno-
cobcTBOBATb CHUMEHMUIO YPOBHS BUKTUMM3ALUMKN, B OCOOEHHOCTU IATEHTHON U PELMAMBHON, a TaKXKe
obecneyeHnto OCHOBHbIX NPaB IMYHOCTMU.

Kniouesble cnoBa: BUKTUMONOIMA, KPUMUHAIbHOE Hacuane, XepTBa, BUKTMMM3ALMSA, BO3MeELLe-
HWe BpeZia MoTepnesllemy, pecoluannsalma, NpoLeccyasnbHblii CTaTyC NOTepnesLllero, CoLmaabHO-
NCUXONI0TMYECKas NOMOLLb XKepTBe.

KotoBa HuHa KoHcTaHTMHOBHA®!
Kacnuii KoFampablK YHUBepPCUTETIHIH, "Oginet"
Yorfapbl KYKbIK MeKTe6iHiH
KaybiMaacTbipbliFaH npodeccopbl,
3aH, fbl/IbiIMAapbiHbIH, KaHAUAATbI

KPUMUHANADIK 30P/1bIK 30MBbUIbIK 3BIPAEHYLWINEPAIH, S/IEYMETTIK OHANTY MOCE/NENEPI

AHOATNA

MakKanaiwiHae KpUMUHANAbIK 30P/1bIK 30MObIIbIK K bipaeHyLWinepai aneyMeTTik OHANTY KaXKeTTiAiri
Herisgenesi *koHe KabipneHylire KenTipifireH 3nsHAbl 6Tey }KaHe OHbIH KaiTa a/1eyMeTTeHAipy CUAKTbI
€Ki MaHbI3abl MaKCcaTTbl LWewyre 6afbITTa/ifaH HaKTbl Wapanaap ycbiHblAaabl. MyHaan wapanapapbl
YKy3€ere acblpy BUKTUMM3AUMA AeHreliH TomeHAeTyre, acipece NaTeHTTi *KoHe peuuamBTi, COFaH Koca
*KEeKe TYNFaHbIH, HETi3ri KYKbIKTapblH KaMTaMachbI3 eTyre Kapaemaeces,.

TyniHAji ce3pep: BUKTUMONOTUA, KOUMUHANAbIK 30P/1bIK-30MObI/IbIK, KabipaeHyLWi, BUKTUMM3aLMSA,
obipneHyuwire 3uaHObl ©Tey, KalTa aneymeTTeHaipy, KabipaeHywWwiHiH npoueccyanablk mapTtebeci
obipneHyuire a/1eyMeTTIK-NCUXONOTUABIK KEBMEK KOpCeTY.

Kotova Nina Konstantinovna!
Associate professor of the Higher School of Law "Adilet"
Caspian Public University,
Candidate of Legal Sciences!

PROBLEMS OF SOCIAL REHABILITATION OF VICTIMS OF CRIMINAL VIOLENCE

ANNOTATION
The article argues the need for social rehabilitation of victims of criminal violence and suggests its
specific measures aimed at solving two main tasks - compensation for harm done to the victim and its
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re-socialization. The implementation of such measures should help to reduce the level of victimization,
especially latent and relapse, and also to ensure the basic rights of the individual.

Keywords: victimology, criminal violence, victim, victimization, compensation for harm to the vic-
tim, resocialization, procedural status of the victim, social and psychological assistance to the victim.

KprMMHanbHOe Hacuaune, Kak nocaAraTeIbCTBo
Ha ¥KWU3Hb, 340POBbE, NMYHYIO cBOBOAY U Apyrue
HeoTbemM/ieMble NpaBa /IMYHOCTU, 0bnagaeT ca-
MO BbICOKOM 06L,EeCTBEHHOM OMAacCHOCTbIO, NOTO-
MY YTO HEMMHYEMO BfieYeT 3a cobol TAXKKME no-
cneacTeus. B nepsyto oyepenpb, 3TO NOCAeACTBUS,
HEenocpeACcTBEHHO CBA3aHHbIE C MPECTYMHbIM
AesHveM, B BuAe rmbenun nogen, noaydyeHHbix
noTepnesWMMKN YBEUYUIA, NOTEPU UMK TPYAOCNO-
cobHOCTM M T.N. HO Henb3s He NPUHMMATbL BO
BHMMaHMe 1 bonee oTaaneHHbI Bpes, TOXe Bbl-
3BaHHbI HaCUAbCTBEHHbLIM MOCAraTe/IbCTBOM,
onocpeaoBaHHbI UM. K Hemy crieqyeT oTHecTU
rnybokue n TpyAHOMPEeoAoAUMbIe MCUXOornYe-
CKMe TpaBMbl CaMOW KepTBbl, NEPEKMBLLEN Ha-
CUnune, N ee POACTBEHHMKOB, MaTepuasbHble 3a-
TpaTbl Ha NeYeHUEe UM TOXOPOHbI, yTpayYeHHble
pacxoabl Ha NpodeccMoHanbHoe obpa3oBaHue U
T.0.

Be3ycnoBHO, MepexuToe Hacuane AsnseTca
cepbesHbiM paKTopom Aecouuanusaumm auy-
HOCTM noTepnesLlero, obycnoBaeHHoM ¢usmye-
CKMMMU CTPaZaHUAMM, CTPAXOM, CTbIAOM, yTPaToM
BEpbl B rocy4apcTBo M 06LLEeCTBO, OKa3aBLIMXCA
HecnocobHbIMM 3aWUTUTL OT MNPECTYMHUKa W
T.4. Tlcuxonornyecknii mexaHusm BO3AENCTBUSA
Ha 4YeNoBeKa NepexmBaemoro Um ¢usMyecKoro
M NCUXMYECKOTO HacW/IMA, BCerga COMpPsMKeH C
Pa3/IMYHBIMK MO CTEMEHU BbIPa*KEHHOCTU U NpPO-
TAXEHHOCTU BO BPEMEHU, HO OANHAKOBO KpalHe
HeraTMBHbIMM PeaKUMAMMU, He TONbKO B pU3NONO-
TMYECKOM U MCUXONOMMYECKOM, HO U B COLIMaNb-
HOM naaHe.

MMeHHO nosTomMy, Mepbl COLMaNbHOW pea-
BUNUTALUN XKepTB, MEePEeXUBLINX TAMKKUE Ha-
CUNbCTBEHHbIE NPECTYNaAeHua, [AOMKHbl 6biTb
HanpaB/ieHbl Ha pelleHWe ABYX [NaBHbIX 3a4ay
— @o3mMeuwjeHue 8pedd, NPUYMHEHHOTO KepTBe
n ee pecoyuanusayuro. PazpaboTka 1 peanunsa-
LUMA TaKUX Mep O0NXKHa cnocobcTBOBaTb CHMMKe-
HWUIO YPOBHA BUKTMMU3ALMM, B OCOBEHHOCTU Na-
TEHTHOM U PeunamBHOM, a TaKKe obecrneyeHuno
OCHOBHbIX NPaB IMYHOCTHU.

Mo Hawemy MHEHWIO, Ka3axCTaHCKOoe YyrosioB-
HOe M Yro/IoBHO-MpoLeccyabHOe NPaBo A0 CUX
Nnop B OCHOBHOM OPMEHTUPOBAHbI Ha NPecTynHoe
AesHMe U Ha NPecTynHMKa, HO He Ha Toro, npo-
TUB KOrO 3TO ZlesiHMe COBEepLUEHO, YTO 3aTpyaHA-
eT peleHne o603HauYeHHbIX Bbille 3aga4. Onpoc

NMoCTpagaBLUMX OT NOKYLIEHWI Ha YOUICTBO, Npu-
YMHEHMA TAMKKOro Bpea 340Pp0Bbio U, 0COBEHHO,
OT CEKCyasIbHOrO HaCUAUA NOKa3as, YTo NpPaKTu-
YECKM BCE OHM B TOW WM MHOW CTEMEHU UCMbI-
Tanu Ha cebe rpyboe, obuaHoe, paBHOAYLUHOE,
npeHebpexnTenbHoe, a MHOrga U ocKopbuTenb-
HOe OTHOLIEeHMEe CO CTOPOHbI OPraHOB A03HaHUS,
cneacTema 1 cyna. besycnosHo, nogobHoe oTHO-
LWeHuMe ycyrybaseT 4yBCTBO COLMAbHON yLuep6-
HOCTM, WCMbITbIBAaEMOE XEepPTBOW, MepexusLlen
Hacunue.

Ocobana nosuuma aBTopa MO OTHOLUEHUIO K
epTBe TAMKOro HaCWUIbCTBEHHOro MpecTyne-
HWA 3aKNtoYaeTcA B NMPU3HAHUU HEOBXOAMMOCTU
BO3MelLleHUs el yuepba, NPUYMHEHHOTO YroNoB-
HbIM MNpaBoHapyweHuemM. WM3yyas 3apybeskHbli
OMbIT MOXXHO 3aMeTUTb, YTO BO MHOTUX CTpaHax
cyllecTByeT NnopAfoK rapaHTMPOBaHHOIO BO3Me-
lweHnn Bpeda nMbo 3a cyeT rocygapcrsa, AnMbo
33 CYET CUCTeMbl CTPaXxOBaHMA, OCHOBAHHOW Ha
YyacTHOM npegnpuHUMaTtenbcTee. KoHeyHo, Bbli-
bop Hambonee couManbHO M 3SKOHOMUYECKMU
npuemiembix cnocoboB BO3MELLEHUA KepTse
NPUYMHEHHOro yuepba 3aBMCUMT OT obLLel Ha-
npaBAEHHOCTW NPaBOBOM U COLMaNbHON NOAUTU-
KU1 rocygapctea. OgHako B ntobom cayyae, ecau
rocygapcTBo NpUHUMaeT Ha ceba KOHCTUTYLIMOH-
HYIO M MeXAyHapoAHO-NPaBoOBYH 06A3aHHOCTb
3aWMLLATL CBOMX TpaXdaH, emy HenpemeHHo
cnepyeT pellaTb BOMPOC O Mepe OTBETCTBEHHO-
CTM nepen, TeMM, UYblO 3aLUUTY emy He yaanocb
obecneunTsb.

B aoTom cmbicne npeactaBaseT MHTepec
HOBeNNa HblHe  AOEWCTBYIOWEro  Yro/loBHO-
npoueccyanbHOro 3akoHogatenbctsa (c1.173 YK
PK), BnepBble 3aKoHOAATE/NbHO 3aKpenuBsLIan
npaBo noTepneslero Ha b6esoTnaraTesibHoe Mo-
NydeHuve (MoAHOoe MM YaCTUYHOE) rocyapCTBEH-
HOW AeHeXHoM KomneHcaumm ns GoHaa KomneH-
cauuu Bpeda notepneswmm. Ona dpaKkTUYecKoro
CO3JaHUA U PYHKLMOHMpOBaHUA Takoro doHaa
Heobxoanmo GOpPMUPOBAHNE COOTBETCTBYHOLLEN
3aKoHOAaTeNbHOW 6asbl, YTO TpPebyeT HEKOTOPO-
ro BpemeHu. Ho To, YTO OH yXe NpeayCcMOTPEH
YronoBHo-NpoueccyasbHbIM KOAEKCOM BcenaeT
HaZexay, YTo rocyAapCTBOM BCE-TaKM HalaeH
WMHCTPYMEHT BbINAaTbl NOTEPNeBWMM KOMMEHCa-
UM NPUYMHEHHOTO YroNOBHbIM MNpaBOHapyLle-
HMEeM Bpefia M BCKOPe OH CTaHeT AelCTBOBaTh.
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OpHaKo, roBopsi 06 OTBETCTBEHHOCTM rocyaap-
CTBa 33 BO3MELLEHME KEPTBE Yro/I0BHOrO NpaBo-
HapyLWweHUs NPUYNHEHHOTO UM Bpesa, Heobxoau-
MO CTaBMTb BOMPOC U O Mepe OTBETCTBEHHOCTU
CaMoOW KepTBbl 33 COBEPLIEHHOE B OTHOLIEHUU
Hee nocAraTeNbCTBo. MpU 3TOM peyb He MOXKET
MATU O TOM, YTODbI KepTBa, AAXKe 3acC/NyKuBato-
Was onpefeneHHOro nopuuaHMa 3a CBOW He-
npaBuibHble OelcTBUA, 06yCcNOBUBLUME  COBEp-
WeHMe npecTyniaeHuns, Boobuwe 6bina AnweHa
npasa Ha BO3MeLLeHWe Bpesa. TeM He MeHee, ee
NpPoBOLMPYIOLWaAsA POab AOMKHA ObITb yuTeHa Cy-
[OM NpW onpeaeneHnn pasmepa KOMMEHCaLMm
3a MPUUYMHEHHbIN Bpea,

Kak M3BeCTHO, KpMMMHANbHOE Hacuaue, No-
caratolLee Ha IMYHOCTb, eCTb pesy/bTaT onpese-
NeHHOTO B3aMMOAENCTBUA MEXKAY NPECTYMHUKOM
W }KepTBOM M 3TO, NO HaweMmy ybexxaeHuto, Heob-
XOZMMO Y4YMUTbIBATb B MaTepMaibHOM M NpoLeccy-
aNbHOM npase B 6o/blUEN Mepe, YeM 3TO AenaeT-
ca cerogHs. lNpoueccyanbHble NpaBa BUHOBHOIO
HWKOMM 06pa3oM He MOTYT 1 He LO/IKHbI MOCTPa-
[aTb, eCv onpegeneHHble Npasa NoTepnesLLEero
6yayT paclMpeHbl.

Cnegyer OTMETUTb, 4YTO HOBbIA YroO/NIOBHO-
NpoLeccyasbHbIi 3aKOH COAEPMKUT NPOrpeccus-
Hble M TymaHHble HOPMbl, No3Bonswolwme 3¢-
beKkTMBHO obecneunTb 3alMTy npaB M cBobop
yesnoBeKka W rparkaaHvHa. ObpalatoT Ha cebn
BHMMaHWe HageneHne NoTepneBLIEro WWPoKMMM
npoueccyanbHbIMM NPaBamu; 3aKpenieHne B 3a-
KoHe mep no obecneyeHunto 6e3onacHOCTH y4yacT-
HWKOB MpoLecca, cpean KOTopbIX NoTepneBLwnii
Hanbonee ys3BUMbIM M MOTOMY HyKAatoWwMnca
B 3alLMTe; NpoLeccyasbHble rapaHTUM BO3Me-
WEeHMA KepTBe Bpena, NPUYMHEHHOro el yro-
NOBHbIM NpaBoHapyweHuem. [peanonaraetcs,
YTO NPEeSOCTaB/eHNE KEPTBE CAMOCTOATEIbHOIO
NPaBoOBOro CTaTyca AO/IKHO MO3BO/IUTL €M He
yyBCTBOBaTb cebsi HecrnpaBHOM M 6e33aWMTHOM,
a, HaNPOTUB, OLLYLLATb COYYBCTBME, YBAKEHNE U
MOKPOBMTE/IbCTBO CO CTOPOHbI rOCyAapcTBa.

OpHaKko Ans Toro, 4tobbl KepTBa YyBCTBOBA-
Nna ceba He npocTo GpopMasibHbIM YHACTHUKOM
YroNIOBHOTO MPOLECCa, a JIMYHOCTbIO, YbW MNPaBa,
yLLeMNEeHHbIe NPECTYNHbIM AeAHMUEM, 3aLLMLLLAIOT-
€A B 3TOM MpPOLECCe rocyaapcTBom, Heobxogmma
TaKasA TaKTWMKa, MpU KOTOPOM OpraHbl CNeacTBuUSA
M cyfa He TONbKO CTaBuAM Bbl ee B M3BECTHOCTb
no NoBoAY NPUHATUA TEX UM UHbIX PELUEHUIA, HO,
B OTZE/IbHbIX C/y4asX, CNpalinMBaNM ee MHeHMe.
TaK, Hanpumep, NPU 03HAKOMNEHUM C NOCTaHOB-
NleHVeM O Ha3HaYeHWW 3KCNepTM3bl, UCMPOCUIM
6bl Yy Hee enaHus NocTaBUTb Ha paspelleHue

3KCNepTa Kakue-nMbo [ONONAHUTE/bHbIE, BaXK-
Hble, MO ee MHEHWI0, BONPOChI.
MpenocTaBneHHas NoTepnesBLlIemy BO3MOMK-
HOCTb MMeTb aABOKaTa, 6e3ycNoBHO, NO3BONAET
He ToNbKO obecneynTb emy HpUAMYECKyo Mo-
MOLLb, HO M OKa3aTb HeobxoAMMmyl Yenoseye-
CKYl0 NoAZep:KKy. BbicTynas npeacTaButenem
noTepneslUero, afBOKaT AO/KHbIM 06pasom
perynMpyeT OTHOWEHWS MocC/ieaHero ¢ opraHa-
MW O03HAHWA, CNeACTBMA U cyda, Npuaasas emy
YyBCTBO YBEPEHHOCTM M 3amLeHHoCTU. Mogo6-
Hbl€ YCNYTK1, OKa3blBaemble }KepTBe Ha MpoTaXKe-
HUW BCEro YroJI0BHOIO NpOLLecca, HECOMHEHHO,
AO/MKHbI cnocobcTBOBaTb GOPMUPOBAHMIO Y Hee
OLLYyLLEHNA 3aMHTEPECOBAHHOCTM CO CTOPOHbI ro-
CYZ,.apCTBa, @ 3HAYUT U pecoumanmsaLmm.

Tem He MeHee, KaK NoKasblBaeT NPaKTuKa, no-
Tepneswre peaKo peanusyroT 3TO CBOe Mpaso.
Mo-BMauMMomMy, B ONpeaeneHHOM cTeneHn 3To
06YyCN0B/IEHO TEM, YTO B OT/IMYME OT 0BBUHAEMO-
ro UM NOACYAMMOrO, EePTBa HE MOXKET B C/lyyae
HeobX04MMOCTM PacCUMTbiBaTb Ha BecnnaTHyto
NOMOLb afBOKaTa. TaKkKe BO3MOMKHOM MpuUYM-
HOW MOXKET 6bITb BHYTPEHHee olyleHne CBoel
NPaBoTbl KaK MOCTPaAaBLUEl CTOPOHbI, KOTOPYIO
3aKOH M rocyfapcTBo 0653aHbl 3aWUTUTL U Hes
yyacTua afBokarTa.

Mo aenam 06 yronoBHbIX NpPaBOHaPYLEHUAX
NPOTMB INYHOCTM CNeayeT OYeHb YETKO onpeae-
NUTb Npeaenbl A0Ka3biBaHUsA. Mpyu 3TOM raBHbIM
KpUTEPMEM [O/MKHO CTaTb YBaXKEHME 4YecTu u
[JOCTOMHCTBA BCEX YYaCTHMKOB MpoLecca, HO no-
TepnesLwero B 0CO6eHHOCTH, NOTOMY YTO OCTPOe
BTOP)KEHME TOCYAAPCTBA B €ro JIMYHYIO MKU3Hb,
y)Ke NoABeprlyroca KpaiHe HeraTMBHbIM U3Mme-
HEHMSM B CBA3M C MPECTYMHbIM HacUAUeM, Bcer-
[a CBA3aHO A1l HEro C Tem, YTo B 06LEM CMbICIE
NPVHATO Ha3bIBaTb MOPa/IbHbIM yLepbom.

foBOpPA O HEOHXOAMMOCTU pPecoumanmsaLmm
M NPecTynHWKa, WU KepTBbl, Mbl CYMTaEeM upes-
Bbl4alHO MNONE3HbIM NpPeoCTaB/NeHNe UM BO3-
MOYHOCTM NINYHbIX KOHTAKTOB. YCTaHOB/IEHHbIN
CerofHA puTyan CyLonpov3BOACTBa BO3ABMUraeT
MeXIy CTOpPOHamMM HenpeogonuMmblit Gapbep,
CTaBUT WMX B MOJIOXKEHME AHTArOHMUCTOB, AenaeT
HEBO3MOXKHbIM JOCTUXKEHME KaKoro-nmbo mupa
WM HOPMANU3aUMM OTHOLWEHWIA. He HaBA3biBas
B3aMMHOE OOLLEeHNEe HW MPEecTYMHUKY, HU Tem
bonee KepTBe, 3aKOH A0/KEH B HEOBXOAMMbIX
oberMm CTOpoHam cayyasx NpPeaocTaBATb 3Ty
BO3MOKHOCTb. OHa, N0 MeHbLUet Mepe, OTKPOoeT
NyTb MOCTEMNEHHOMY M3KMBAHWUIO HEMNPUASHEH-
HbIX OTHOLUEHWI MeXKAYy epTBOM M NpecTynHu-
KOM. B 0CO6EHHOCTM 3TO KacaeTcs y4aCcTHMKOB Tex
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YrO/I0BHbIX MPaBOHapyLUEeHWN, KOTOpble NPOUCXO-
OAT Ha No4yBe ceMelHblX, ObITOBbIX KOHGANKTOB
— Cynpyros, poACTBEHHWKOB, coceaein. OTMeTUm,
4yTo NnpeaycmoTpeHHas B YK n YIK BO3MOXHOCTb
NPUMUPEHUA MEXAY CTOPOHAMMU, KaK OCHOBaHMA
0CBOBOXKAEHMA OT YrO/I0OBHON OTBETCTBEHHOCTU,
MOeT CTaTb YCMeLHOW NpeAnocbI/IKON Npeoao-
NIeHNA HENOHUMAHMUA, BPaXKAbl U HEHABUCTU.

Momumo MCNONb30BaHMUA Pa3NUYHbIX
NpaBoOBbIX METOAO0B pecouManusaumm Kept-
Bbl CYMTAeM HeobxoauMbIMMU paspabort-
KY W peanunsaumio KOMMIEKCHOM Nporpammel
COLMANbHO-NCUXOIOTMYECKON MOMOLLN KepTBam
HaCUNbCTBEHHbIX NMPECTYNAeHui, npeanonarato-
el y4yactme B Hel He CTONbKO rocyaapcTBa,
CKO/IbKO 0OLLEeCTBEHHbIX CAaMOLEATENbHbBIX Op-
raHuM3auuii. Hawe mHeHMe OCHOBAHO Ha onbITe
MHOTIUMX CTpaH, rae Becbma yCnewHo AeWCTBYT
pasnuyHble Cneunann3npoBaHHble yupexaeHus,
CnocobCTByOLLME YCTPAHEHNIO GU3MYECKMX, NCK-
XMYECKUX U COLMANBbHBIX MOCNEACTBUN MEepeu-
TOTrO »KepTBOM HacKInA.

M3yyan 3apybekHbli OMbIT BO3AEWNCTBUA HA
NPecTynHOCTb, B 0COOEHHOCTU ero BUKTMMOOIU-
YyecKkoe Hanpas/ieHue, Mbl OTMETUAN Henoaaenb-
HOe BHMMaHWe, KoTopoe yaenatT rocygapcTso U
06LLEeCTBEHHbIE OPraHM3aL MM BONPOCcam pecoLma-
NIM3aUMK KepTB NPECTYMNIeHUN, B 0COBEHHOCTH,
HaCcUNbCTBEHHbIX. Tak, TonbKo B CLUA akTuBHO
aencreytoT 6onee 2000 nporpamm no coumanbHoM
3almMTe NOCTPaZaBLUMX OT NPEecTynHOCTU, U3 KO-
TOpbIX OKono 1500 nogaepxkusatotca MuHuctep-
CTBOM tOCTMLMW. B cooTBeTcTBUM C PepepanbHbIM
3akoHOM «O »KepTBax NPECTyrnieHn» Ha OCyLLecT-
B/IeHMeE 3TUX Nporpamm BbigeneH GoHa B pasmepe
6onee 35 M/IH. J,ONNAPOB, KOTOPbIN GUHAHCUPYET
6onee 70% Bcex OpraHM3aLMiA, OKa3bIBAKOLLMX NO-
MOLLb NOTEPNeBLUNM OT KPUMMUHAIBHOTO HAaCUUA.
CamodmHacrpoBaHMe 3TUX OpraHn3aLmii ewe 60-
Jlee MaclWwTabHO — MMM CO34aH CaMOCTOATENbHbIV
¢oHg B 200 MnH.A0NNAPOB.

KoHeyHOo, B Ka3axCTaHCKUX YC0BUAX Nepexos-
HOro nepuoga M pedpopMUPOBAHMUA IKOHOMUKMU
TPYAHO paccymTbiBaTb Ha KPyNHOMacLWTabHyto ro-
CYOapPCTBEHHYIO NOAAEPKKY NOA0OHON AesaTenb-
HocTn. O4HaKo NpeaoCcTaBNeHMe rPaXKgaHam LWn-
POKMX MpPaB MO CO34AHMUIO TaKMX OOLLECTBEHHbIX
OpraHu3aLnin, HaloroBbIX MU MHbIX NbFOT MOTI0
6bl CO BpEMEHEM MPUBECTU K YCNELWHOMY pelle-
HWUI0 Npobaem peabuanTtaLmm 1 pecoLmanmsaunm
KepTB, YTO cnocobcTBOBaNo Hbl NpodUNaKTUKe
BMKTUMU3ALMN.

MopobHO co3aaBaeMbiM CErOAHA U BeAyLLUM
6naropoaHyo paboTy No NPeaoTBPALLEHMUIO CyU-

LUMA0B M paspeLlleHnIo IMYHbIX Npobaem, TaK Ha-
3blBAaeMbIM, «CNyKbam [0Bepua», MOXKHO BbiNo
6bl opraHM30BaTb MOCTOSHHO [ENCTBYIOLLYHO
JIMHUIO CBA3W C NCUXONOTaMU MAWN MCUXMaTpamm
L, NEPEXMBLLMX HAaCUIbCTBEHHOE nocAraTeb-
CTBO M HYXAAOLLMXCA B X NOMOLWN. B pesynbra-
Te [0BepUTEeNIbHOTO KOHTaKTa C TaKMMK cheuma-
JNINCTaMM, BNASEOWMMM CreLmnanbHbIMM TeCTamm
M MeToAMKamM, BMOSHE BO3MOMHO YcCuaeHue
CaMOCO3HaHMA epTBbl U BOCCTAHOBNEHUE YyB-
CTBa COBCTBEHHOr0 AOCTOMHCTBA, YA3BAEHHOrO
B pesy/nbTaTe MpecTynHoro nocaratenbctsa. B
CNIOXHbIX CAy4anXx, CBA3aHHbIX C NepeXKMBaHuem
TAXKOTO HACUNbCTBEHHOro npecTynneHus (oco-
H6EHHO XeHLWWHAMN U AeTbMM), KpU3UCHOE BMe-
lIaTeNbCTBO Bpaya-ncuxmaTpa MAM  NCUXonora
CNocobHO MOCTEeNeHHO YBECTU XKepTey OT nepe-
YKUTOro U BEPHYTb ee B HOpMa/bHOe AylleBHoe
coCTosiHMeE.

OfHaKo Npu BCcei NepcneKkTMBHOCTM Takol no-
MOLUM credyeT UMeTb B BUAY, UTO He BCe KepT-
Bbl HAaCW/IbCTBEHHbIX NOCATaTeNbCTB HYXAakoTcA
B MOMOLLN BUKTUMOIOTMYECKU MOATOTOBAEHHbIX
NCcUXMaTpoB M ncuxonoros. OHa HU B KOem CAy-
yae He MOKeT bbiTb HassA3aHa, M60 B CO3HaHUK
60/bLUMHCTBA NtoAei obpallleHne K Takum cne-
UManucTam [0 CUMX Mop BOCMPUHMMAETCA, Kak
3HaK MCUXMYECKON HEeMONHOLEHHOCTM NaLmeHTa,
4TO, B CBOIO OYepeb, MOMKET 3aCTaBUTb €ro HecTu
JIMLLIHIO MCUXONOTMYECKYID U COLMaNbHYI Ha-
rPY3Ky.

Mpn OKasaHWW MNCUXONOTMYECKOW MOMOLLM
EepTBaM TAXKMX HaCWIbCTBEHHbIX MpecTyne-
HWI, B 0COBEHHOCTM M3HacuN0BaHMIA, TpebyeTca
NPUCYTCTBME U yyacTMe CEMbM, POACTBEHHUKOB,
6AM3KNX gpysel n ap. ITo Heobxoaumo AnA
npeaynpexaeHus 6ectaktHoro, rpyboro umau
npeHebpexnTeNbHOro OTHOLLEHUA, BbICKa3bliBa-
HUA PasNUYHbIX OBBMHEHUI C UX CTOPOHbI, M6O
OTTOPXEHMUE }KepTBbl ee BANNKANLLIMM OKPYIKEHN-
eM, HEeMOHMMaHMe N OCYXAEHUe C ero CTOPOHbI
HepeaKo CnocobCTBYOT ee Aecoumanusaumm -
yxoay U3 oma, cemMbMu, ynotpebneHunio ankorons,
HapKOTMKOB, MONaAaHMA B AeBUAHTHYIO cpeay U,
TEM CamMbIM, MOBTOPHOWN BUKTUMU3ALMMN.

0cob0ro BHMUMaHMA N NPUHATUA COOTBETCTBY-
IOLWMX Mep TPebytloT AeTH — KepTBbl GpU3NYECKo-
ro WAM CeKCya/NbHOro Hacunusa. MUccnegosaHua
CNeuManncToB CBMAETENbCTBYIOT O LIMPOKOM
Kpyre ncmMxonaTonorM4yecknx paccTpoiicTs, Hapy-
LUEHUA Pa3BUTMA, SMOLMOHANbHbLIX U HEBPO/O-
rMYECKUX peakumit Ha nepexkmToe pebeHKoM Ha-
cunve. NMosTomy Hapaay ¢ npoBedeHMeM 0bLLMX
peabunnTauMoHHbIX MeponpUATUI, Heobxoamuma
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cneuynanbHaa JONTOCPOYHaA NcMxoTepaneBTmye-
CKana NoMOLLb B MPeogoNeHNN OCTPbIX COCTOAHWUM
CTpaxa 1 genpeccuu.

Cnepyet umeTb B BUAY, YTO B HONbLWIMHCTBE
cnydyaeB dM3MYECKOe WM CeKCyasibHOe Hacu-
e B OTHOWeHUN pebeHKa cosepllaeTcs po-
ANTENAMU UNU APYTUMU BU3KUMU POACTBEH-
HUWKamu. ITo obcToAaTenbCcTBO 0bycnosanBaeT
BbICOKYH /IaTEHTHOCTb TaKWMX NpPecTynaeHWUn.
M3 4yyBcTBa CcTpaxa nepes obuAYMKOM UAM
CTblAa nepes Apy3bAMU U 3HAKOMbIMU, BOA3HM
OCYXKAEHMA MW BbICMEWBAHUA, YTO TUMWUYHO
AN AeTCKOW NoApOCTKOBOM cpesbl, pebeHOK He
CTpemMuTCA K ornacke npoucwegwero. Ho BHy-
TPEHHME NEepeXKMBAHUA CKa3blBAlOTCA KpanHe
HeraTMBHO Ha ero Pa3BUTUU. YUeHble yTBEepPK-
[0A0T, YTO NIAaTEHTHbIE CNy4Yan NPecTynHoOro Ha-
CUANA HaL AEeTbMM, 0COBEHHO CEKCYanbHOrO,
NMCUXONOTNYEeCKM Bosiee TPaBMATUUHbI, YeM
C/ly4yaun, B KOTOPbIX AeTU pacrno3HaBasMCb Kak
KepTBbl.

B KPWMMMHONOIMYECKOM CMbiCe  Heobxo-
OMMOCTb OBHapyKeHuA cay4aeB Hacuaua Mo
OTHOLWIEHUIO K [eTAM W WX pecoumanunsauma
0b6YyCNOBNEHbI TEM, YTO CKPbITble MepeXKMBaHUSA
dbopmupytoT y pebeHKa onpeneneHHble MCUXo-
JlorMyeckne CBOWMCTBA - HEPBO3HOCTb, arpeccumB-
HOCTb, WMMYAbCUBHOCTb M  ApP. ITU CBOMCTBA
JINYHOCTM COXPaHAKTCA W BO B3pPOC/IOM BO3pacTe
M cnocobHbl GPYCTPMPOBATb OKPYIKAIOLLMX, CKO-
HATb UX K HAaCUAINIO, YTO HEPEeLKO BeZEeT K MOBTOp-
HOW BMKTUMM3AULMKN. HEOBXOAMMO 3aMeTUTb, YTO
3TW NCUXONOTMYECKME CBOMCTBA HecyT B cebe He
TO/IbKO MOLLHBIA BUKTUMOTEHHbIN, HO U KPUMM-
HOreHHbIM 3apAga,.

Tak, uccnepoBaHWe JNIMHHOCTM MPECTYMHUKA
arpeccMBHO-HACUIbCTBEHHbIX MPECTynaeHui 06-
HapY*KMBAET, YTO UCTOKM HEpenKo XapaKTepHbIX
ONA TaKOW IMYHOCTM KOMMJIEKCOB HEMOIHOLEH-
HOCTW, YLLEPOHOro CaMOCO3HaHUA, PUTMOHOCTU
M T.N. ABNAIOTCA pe3y/bTaTOM MepeXxunToro B AeT-
CTBE HACW/IMA, MHOTAA MHOrOKpaTtHoro. Tak, 1/3
ONpOLUEeHHbIX MPECTYNHUKOB, COBEPLUMBLUUX TAXK-
KMe HAaCW/IbCTBEHHbIE MPecTynaeHuns, camu 6biam
KepTBamMM HacuAMs B AETCKOM Bo3pacTe, bonee
60% HaCUNbHUKOB NOABEPrasNCh }KECTOKOMY 06-
paweHunto, okono 30% - cekcyanbHOMY HAcUAnLO,
70% - ucnbiTann Ha cebe pasnuyHble KOMBUHA-
uum 3TMX Gopm Hacuama.

Pecoumanusauma xepts — aeTer MmeeT 0CO-
60e 3HayeHMEe MMEHHO MOTOMY, YTO ABNAETCH
NpeAnocbINKOM NpeaynpexXaeHua UX arpeccms-
HOCTM WM HACWU/IbCTBEHHOTO MOBEAEHMA, TaK Kak
CnocobHa NPUMMPUTL TaKOro pebeHKa C MUPOM,

KOTOpPbI HEPeaKO PacCMaTPMBAETCA MM KaK aH-
TaroOHUCTUYECKUN. NP 3TOM CKNOHHOCTb K HacK-
JIMI0 Y Takoro pebeHKa, a Mo3¥Ke M B3pOoC/oro,
MOMeT ObITb OTYaCTM MOHATA, KaK CTpemneHue
OTOMCTUTb 3TOMY BpaXKaebHOMYy MUpy.

Pecounanunsauma KepTsbl, BOCCTAHOBAEHUE
ee JoBepua K OOLLLECTBY M YBAaXKEHUA K rocyaap-
cTBY OYyAyT HEBO3MOXKHbI 6€3 pelleHns Bonpoca
rapaHTMpoBaHHOro obecneyeHns ee 6esomnac-
HOCTM. K umcny MHOMMX MPUYMH NATEHTHOCTM
YrONOBHbIX NMPaBOHAPYLWEHWIA NPOTUB JIMYHOCTU
cnefyeT OTHECTM M CTpax nepepn npecTynHUKOM.
MpaKTMKa noKasana, 4To nocne OobHapykKeHuA
daKkTa HacuMaMA M COOTBETCTBYHOLLEFO €ro npo-
ueccyanbHoro opopmieHua xKeptea npectynse-
HUA UK ee POACTBEHHUKN GaKTUYECKM OCTatoTCA
OOMH Ha OOMH C NPEeCTYNHUKOM UM 3aUHTEepPeco-
BaHHbIMW JIMLAMM C €ro CTOPOHbI, NOABEPrasnch
LIAHTa)y, yrpo3am, a Nopon u npamomy ousu-
YeCKOMy Hacuauto. Takasa cuTyauma cosgaet ana
YKepPTBbl HPABCTBEHHYIO KONAU3UIO, B pe3y/ibTaTe
KOTOPOW OHA OTHIOAb He BCeraa AenaeT Bblbop B
No/b3y YrofIoBHOW ocTULMKN. OcobeHHO 3TO Npo-
ABNAETCA B C/ly4anAX COBEPLUEHUA CEKCyaslbHOro
Hacuama.

MeYyanbHO M3BECTHbIE CIEA0BATENAM U CYAbAM
CNy4Yau U3MeHEHMA NMOKa3aHWM nam BoobLe oTKa3
OT MX Z,la4M, a TO U [a4a 3aBe0MO JIOKHbIX NMOKa-
3aHWM B NONb3y 06BMHAEMOTO UAU NOACYAUMOrO
HepeaKo ABNAIOTCA Pe3y/bTaTOM BbIHYKAEHHOW
CAENKN C COBECTbD, HAa KOTOPYK NOTepnesLInit
BbIHYXKEH UATKU, OTAABaA NpeanoyYTeHme 3almTe
COBCTBEHHOM KU3HWU UAW KU3HU CBOUX BAU3KKX.
C MOpanbHO-3TUYECKOM TOYKM 3pEeHUsA ero Tpya-
HO B 3TOM YNpeKHyTb. HeobecneueHHas rocyaap-
CTBEHHOWN 3alUUTOM XKepTBa, Y)Ke WCMbITaBLIaA
dur3Myeckne 1 mopasnbHble CTPagaHUA BO BpemMsa
nocAraTeNbCcTBa, CTPEMMUTCA CaMa N03aboTUTbCA O
cobcTBEHHOM 6e30MacHOCTy.

Bo uvcnonHeHwe pekomeHpauni, copepika-
LWMXCA B Pa3/IMYHbIX MEXAYHapOoOHO-MPaBOBbIX
aKTax, BO MHOMMX CTpaHax 3aKOHOAaTe/bHO 3a-
KpenneHbl 0653aHHOCTM rocyaapctea no obecne-
YyeHuto 6e30MacHOCTN KepTB MPEcTynaeHuin u
OPYrMx y4acTHMKOB cygonpomnssoacTsa. B YIK PK
TaKXKe BXOAWT Lenad rnasa, onpenenatoLan KoH-
KpeTHble Mmepbl 6€30MacHOCTU YY4aCTHUKOB Mpo-
uecca 1 nopagok nx obecneyenus. Ho, B otanume
oT KasaxcTaHa, B 6ONbLIMHCTBE Pa3BUTbIX CTPaH
aenctene noaobHbIX MPaBOBbIX HOPM MOAKpe-
NJeHO MOLLHBIMW KOMMNAEKCHbIMU MaTepuanbHO-
GVHaAHCOBBIMU M OpPraHM3aLMOHHbBIMK NpPOrpam-
Mmamu. K coxkaneHuto, B HbIHEWHUX YCA0BUAX
TPYAHO paccyMTbiBaTb Ha NPUHATME U peanusa-



98 KPUMMWHOJIOI'USI U KPUMHWHAJIMCTUKA / HAYUHBIE TPY/Ibl "OAIJIET". Ne 2. 2017

LMo NOAOBHbIX MPOrpammM B Hallen cTpaHe.
Onsa pecoumanusaumm KepTB TAXKKUX Ha-
CUNbCTBEHHbIX MPECTYNAEHUIN, UX COLMANbHOM
agantauum Heobxo4MMO BbIMOSHEHWE LLEAOTO
KOMM/IEKCa MeponpUATUIA, BO3MOMKHbIX NNLWb
MPU COBMECTHbIX YCUAMUAX MPaBOOXPaHUTESNb-
HbIX OPraHoOB, OPraHoOB 34pPaBoOOXPaHeEHUs, 06-
Pa30BaHMA U COLMANbHOM 3aLLUTbI, ONEKU U NO-
neynTenbcTBa M Ap. TecHoe B3aMMmoZelcTBUE
M COTPYAHMYECTBO rocyaapcTBa U obLecTBeH-
HbIX 6/1arOTBOPUTENIbHBLIX OPraHM3auuii MOXKeT
CTaTb 3a/10TOM pelweHns 3Tol npobaemsl. Mpu
3TOM pecoumnanmsauma KepTBbl MOMKET CTaTb
0AHUM 13 GaKTOPOB KOHTPOASA Hag NPecTynHo-

CTblO, TAK Kak npegnonaraet NpeogoneHune e
CTpaxa, 06uabl, 03106/1€HHOCTH, OTYYKAEHHO-
CTM 1 Apyrux ewwe 6osiee CNOXKHbIX AEeCTPyK-
TUBHbIX MCUXOMATONOrMYECKUX JIMYHOCTHBbIX
bopmMpoBaHNA, CNOCOBCTBYIOWMX HE TONbKO
BMKTMMM3ALMWN, HO U AEBMAHTHOCTM BOObLE.
Mepbl HanpaBAeHHble Ha pecounanmsaymio
epTBbl CMNOCO6HbI CTaTb OAHMM M3 cnocobos
npeaynpexaeHns BUKTUMM3AUMM U NOTOMY
3aC/IY}KMBAKOT BHUMAHMUA U AaNbHenlweln pas-
paboTKM Ha rocyaapCTBEHHOM YpOBHEe B BUAE
KOMMNJIEKCHbIX FOCYAAapPCTBEHHbIX NMpPOrpaMmm W
3aKOHOAaTeNbHbIX aKTOB.
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Kop3yH AnekcaHdpa Mpuz2opbesHa’
acnupaHm [JoHeyKo20 HayUoOHasnbHO20 yHU8epcumema umeHu Baceina Cmyca,
YkpauHa, 2. BuHHUUaA?

BE3OMACHOCTb JIMMHOCTU KAK
KOMMNEKCHAA KATETOPUA

AHHOTALMA

B ycnosuax rnobanmnsaLmMoHHbIX NPOLECCOB, U3SMEHEHUA MEXAYHAPOAHOM CUCTEMbI, U3MEHEHUSA
XapakTepa yrpo3 TpaHchopmupyeTca n coppemeHHas cuctema besonacHoctu. MNpoctpaHcTo 6e3onac-
HOCTU TPaHCHOPMUPYETCA M3 NPEUMYLLECTBEHHO BOEHHOTO B «KOMMJIEKCHOEY, BKAOYatoLWwee B ceba
3NeMeHTbl U3 conpesesnbHbIX NpeAMeTHbIX 0baacTeit MMPOBOro B3anmoaenctama. B cesasm c yem npo-
NCXOANT pacliMpeHne npocTpaHcTBa 6e30nacHOCTU U BbipaBHUBAHME MPUOPUTETHOCTM PA3IUYHbIX
chep T.H. «WMpOoKoi BesonacHOCTM».

B cTaTbe NpoAeMOHCTPMpPOBaHa NOAMBAPMATUBHOCTb UCCNEA0BAHMA 6€30MaCHOCTU IMYHOCTM KaK
KOMMJ/IEKCHOW KaTeropuu.

KnioueBble cnoBa: 6e30nacHOCTb IMYHOCTH, 6HE30MaCHOCTb, HALMOHAIbHAA 6e30NacHOCTb.

Kop3yH AneKkcaHgpa lpuropbeBHa'
Bacbinb CTyc aTbiHAafFbl [JOHELK YATTbIK YHUBEPCUTETIHIH, aCNUPaHTbI,
YKpauHa, BUHHMUA K.!

EKE TYJIfA KAYINCI3AIT KEWWEHAI CAHAT PETIHAE

AHOATNA

KahaHabIK NpoLecTep, XaAblKapasblK }Kyne e3repy KafgannapblHaa, KayinTep CMNaTbiHbIH©3repyiHe
6annaHbICTbl Kasipri TaH4afbl Kayincisgik xyleci ae esrepyae. Kayincisgik KeHicTiri ackepu TypiHeH
O3iHiH iWiHe AyHMexy3inik e3apa apeKeTTecydiH NIHAIK wWeKepanac 06/bicTapAaH 31eMeHTTepiH
KOCaTblH «KelleHAai» TypiHe aiHanagpbl. OcbiFaH H6aMnaHbICTbl Kayinci3aik KeHicTiri KeHenTineai xaHe
«KeH, Kayincisgiri» atan keTeTiHaen apTypai chepanap 6acbiMapliblFbl TEHECTIpiNea;.

Makana iwiHae KeweHAi caHaT peTiHAe KeKe TyAFa Kayincisairii noNnBapuaHTTbl 3epTTey atan
KepceTinreH.

TyniHAai ce3gep: KeKe TyFa Kayincisairi, Kayincisaik, yaTTblK Kayincisaik.

Korzun Aleksandra Grigoryevna!
PhD Candidate of Vasyl’ Stus Donetsk National University,
Ukraine, Vinnytsia®

HUMAN SECURITY AS A COMPLEX CATEGORY

ANNOTATION
Under the conditions of globalization processes, the changes in the international system,
as well as in nature of threats, the modern system of general, national security is also being
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transformed. Security space is transformed from a primarily military in the «complex», which
includes elements from the neighboring subject areas of world interaction. In this connection
there is an expansion of security space and alignment of priorities in different areas of the so-

called «general security».

In the article has been analyzed the narrow and wide going is considered near the study of
human security, different methods of research of the system of human security
Keywords: human security, security, national security.

HectabunbHOCTb NOAUTUYECKOM, SKOHOMUYE-
CKOM, COUMANbHOM *KU3HU roCcyaapcTBa, NPOTUBO-
peyna MHTEPECOoB Pa3/INYHbIX COLMAbHbIX FPYMM,
YC/IO)KHEHWE OTHOLIEHUM Ha BHyTpUrocyaap-
CTBEHHOM YPOBHE, NOAB/NEHME HOBbIX Yrpo3 Tem
WU UHBIM MHTEpPecam NPUBOAAT K PACLUMPEHUIO
npocTpaHcTBa 6€30MacHOCTM M BbIPaBHUBAHMIO
NPUOPUTETHOCTU Pa3INYHbIX ChHep T.H. KLUIMPOKOM
6e3onacHoCTN Y.

MNpobnema paclwmMpeHna NpocTpaHcTBa bes-
OMacHOCTM AO0CTAaTOYHO AAaBHO MPWB/IEKAET BHU-
MaHMe npeacTaBUTENEl PasNNYHbIX OTpacnen
HAayKM — 3KOHOMMWCTOB, HOPUCTOB, WMCTOPUKOB,
noanTonoroB U T.4. CTOPOHHMK «LIMPOKOro»
TONIKOBaHUA NpeaMeTHOro nosns 6e3onacHocTy,
M3BECTHbI 3KOHOMMUCT, npodeccop dmma PoT-
WKAbA onpeaenaeT pacllMpeHne MPOCTPaHCTBA
MUpPOBOI 6e30MacHOCTU B YEeTbIPeX U3MEpPEHMU-
Ax. MepBoe KacaeTcs pacwmpeHns 6esonacHoCcTH
«BHWM3 OT rocygapcTB K MHANBUAYYMam». Bropoe
— BOMJIOLWLAET BUAEHME «BBEPX OT rocyaapcTs K
b6uocohepe». TpeTbe Kacaercs ropusoHTaNbHOro
acnekTa 6e30MacHOCTU — «OT BOEHHOM K Mosu-
TUYECKOM, SIKOHOMUYECKOM, COLLMANbHOM, 3KONO-
rmyeckoit 6esonacHoCcT, Uan 6e3onacHoCTU ye-
noBeka». YeTBepTtoe M3IMepeHue npegnonaraet
NOJINTUYECKYIO OTBETCTBEHHOCTb 33 0becneyeHune
6e30nacHOCTM, KOTOpPas «pPacnblafeTca» BO BCeX
HanpaBAeHUAX — OT FOCYAapCTB «BBEPX K MeXAY-
HapPOAHbIM MHCTUTYTAM, BHU3 K PETMOHA/IbHbIM U
MECTHbIM BNACTAM, @ TaK¥Ke K HEMPaBUTeIbCTBEH-
HbIM OpraHM3aumam, obLLECTBEHHOMY MHEHMIO U
npecce, abcTpakTHbIM CUIaM NPUPOAbLI UAU PbIH-
Ka» [1, c. 55].

B cBoto ouepeqpb, B AoKknage lNMporpammel OOH
1994r. no pa3BUTUIO Npeanaranocb pPasBMBaTb
NAel pacliMpeHHON TPAKTOBKM KoHUenumm 6es-
onacHocT nnyHoctn (human security), Bblaenss
B Hel ABa B3aMMOCBA3aHHbIX GaKTopa: «3alimTa
OT HEOXMAAHHbIX M NarybHbIX HapyWeHW Halle-
ro noBceAHEBHOro 0bpasa KM3HU» U «3aWmTa oT
MOCTOAHHbIX yrpo3 ronoaa, bonesHem, npecrynie-
HUI 1 NOAABNEHUAY; U CEMb KOMMOHEHTOB: 3KO-
HOMMWYECKasA, NPOAOBO/IbCTBEHHAA, 3KONOTMYe-
CKan 6besonacHocTb; 6e30nacHOCTb 415 340P0BbS;

JINYHAA, NOIUTUYECKaA, OOLLLECTBEHHAS U KYNbTYp-
Han 6e3onacHocTb [2].

Kak cuntaet Koctaku I. [3], atoT Joknaz Bnep-
Bble 00beAMHWA KOHUenuuu 6He3onacHocTn wu
pa3BUTUSA Ye/IOBEKA, UCXOAA M3 TOTO, YTO AaHHble
KOHLENUUN ABNAIOTCA XOTA U PasHbIMM, HO B3au-
MOZOMNO/HAOWMMM: NepBasa OTHOCUTCS K pacLin-
peHuto cBOb6OAbI YEOBEKA, BTOPAn — K 3alUuTe oT
Yrpo3 *KU3HEHHO BaXKHbIX cBo6oa. COOTBETCTBEH-
HO, HaLMOHaIbHan 6e30NacHOCTb MOHMMAETCA He
NPOCTO Kak 6e30nacHOCTb CTPaHbl, a Kak 6e3onac-
HOCTb Hapoaa, AOCTUrHYTaA B pesynbraTe PasBu-
TUSA, KaK 6e30NacHOCTb KarKAoro oTAenbHOro Yye-
JloBeKa.

KoHuenumto Yyenoseyeckoi 6e30nNacHOCTM Kak
CTpaTernyeckoe HanpasieHue pas3BuTUSA EBponsbl
onpeaensna TakKe rpynna 3KCNepToB B AOKNa-
ne «[loKTpuHa yenoBeyeckol besonacHoCTM A4ns
EBponbi» B ceHTabpe 2004 roga, No MX MHEHUIO,
yenoseyeckasn besonacHocTb —3T0 cBob6oAa MHAU-
BMAYYMOB OT OCHOBHbIX OMAaCHOCTEN, CBA3AHHbIX C
TAKKUMM HAapyLLEHUAMM MPaB Ye/0BEKa.

Mpw 3TOM «A0MNONHEeHUe AncKypca 6e3onacHo-
CTU KOHLeMNnuuen «4yenoBeyeckon 6es3onacHoOCTU»
... 3HameHyeT coboli cmelLeHne dokyca... € rocy-
[AapCTBa Ha OTAE/bHbIX MUHAMBUAYYMOB U coobLue-
ctBa» [4, c.2], Kak B cCMbicie CybbeKToB (OTBET-
CTBEHHbIM 3a cdhepy 6€30MacHOCTN CTAHOBATCA He
TOJ/IbKO rOCYZapCTBO, HO U HEMPABUTE/IbCTBEHHbIE
opraHu3aumm, coobLecTsa 1 T.N.), Tak U B CMbIC/ie
06beKToB (6e30nacHOCTb - HEe TOJ/IbKO CTOMKOCTb
rocy4apCTBEHHOIO CyBEPEHUTETA M FPaHWUL, HO U
BO3MOHOCTb peanunsaLmm pasinyHbIX UHTEPECoB
yesioBeKa 1 obLiecTsa).

JInyHoCTb, 06LWECTBO M rOCYAaPCTBO - 3TO NOCTO-
AHHO U3MEHSoLWMECA U Pa3BUBAIOLLMECA OpPraHm3-
Mbl, BCNeACTBUE YETO XapaKTep MX B3aMMOOTHOLLE-
HWI TaKKe NpeTepneBaeT NOCTOAHHbIE USMEHEHMUS.
B ocHoBe 3TWX B3aMMOOTHOLLEHWI - obecneyeHune
6anaHca, napuTeTa MHTEPECOB /SIMYHOCTK, 0bLLe-
CTBa W rocygapctea. MmeHHo Takas ¢opmyna, no
MHeHuto B.W. JlyToBuHOBA [5], 4ONKHA COCTaBAATb
dYHAAMEHT HaAUMOHa/IbHbIX WUHTEPECOB, HaLEeAu-
BaTb Ha KOHcoOAMZaumio obLLecTBa, ero yctonyu-
BOe pa3BuTue M obecneyeHme 6e3onacHoCTu.
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Kak oTmeuvaloT uccnegoBaTenun, Kateropus
KMHTEepec» He CyLLLecTByeT cama no cebe u aBnsaeT-
€Sl YaCTblO TPUAAbI: LEHHOCTU, MHTEPECHI U LEeNN.
COOTBETCTBEHHO, B OTHOLIEHUM JIMYHOCTU — LIEH-
HOCTU, UHTEPECDHI U LU TNYHOCTH; B OTHOLIEHUU
rocyAapctsa — 3TO HaUMOHaNbHblE UHTEPECHI, Ha-
LMOHa/IbHbIEe LLEeHHOCTM, HaLMOHa/bHblE Lenu; B
OTHOLIEHNN MMPOBOrO COOBLLECTBA - LIEHHOCTH,
WHTEpEechl U e MMPOBOTro coobLecTBa.

B cBoto ouyepesb, CyTb HALMOHA/bHbIX UHTEPE-
COB 3aK/to4YaeTca B HeobxoAMMOCTU obecneynTb
HeorpaHuYyeHHoe BO BpemMeHM besonacHoe cylue-
CTBOBAHWE rocy4apcTBa B KAYeCTBE CAaMOCTOATE b-
HOro cybbeKkrta, NOCTOAHHOrO POCTa BCEX COCTaB-
NAOWMX MOTYLLeCTBa CTPaHbl — MOJAUTUYECKON,
3KOHOMWYECKOWN, BOEHHOM, HAY4YHOM U T.A4., @ TaK-
e ycToluMBoe pa3BuUTME MHAMBMAA, OOLLecTBa.
Mpwn 3TOM B KayecTBe HEM3MEHHOTO MOCTOAHHOTO
CoAEepKaHNA HALMOHANbHOIO MHTEepeca Heobxo-
OMMO BblAenUTb 3agady obecnedyeHus besonac-
HOCTM rocyaapcTBa, OCHOBHOW 065A3aHHOCTbIO KO-
Toporo aABnsercs obecneyeHne 6e30MacHOCTU U
pa3BUTUA MHAMBMAA U 0bLLecTBa [6, c.65].

E.B. EpaHOBa cUMTAET, YTO BbICLLIMM KpUTEpUEM
HaLMOHaNbHbIX UHTEPECOB B AEMOKPATUYECKOM
obuecTee A0MKHbI 6bITb NOTPEOHOCTM KaxKaoro
yesoBeKa M TO/IbKO MX MOJIHOE rapaHTMpOBaHMe
MOMKEeT obecrneynTb rocyaapcTBy CTabuabHOCTb U
6e30MacHOCTb. 3aWmTa KOHCTUTYLMOHHOTIO CTPOS,
CyBEpPEHUTETA U TEePPUTOPMANBHON LLENOCTHOCTH,
YCTaHOB/IEHME MOJIUMTUYECKON, SKOHOMMUYECKOM
M coumanbHoOM cTabunbHoOCTM, cobntogeHue u
WCMNOJIHEHME 3aKOHOB, MOAAEPrKaHWe npaBomno-
pAfKa, pa3BUTUE MEXKAYHAPOAHOro COTpyaHMYe-
CTBa, MO CBOEM CYWHOCTM, ABNAAIOTCA C NO3ULUM
KOHKpETHOro YyesnoBeka cnocobammn obecrneyeHus
FNaBHOMO, KM3HEHHO BA)KHOrO, 3HAYMMOrO WH-
Tepeca rocygapcTBa — BCECTOPOHHEro pPasBUTUS
nndHoctu [7, c. 151].

Mpwn 3Tom, Kak yKasbiBaeT TypyeHko O.I. [8,
€.82] BO3HMKAeT MapafoKcanbHasa CcUTyaums:
cybbeKTom 6e30MacHOCTM CTAHOBUTCA YENOBEK,
HO OCHOBHbIM rapaHTOM TaKoli 6e3onacHoCTU
OCTaeTcA rocyaapcTBo, KOTOPOEe B TOM YMC/Ie MO-
KET MPUMEHATb M NPUHYAUTENIbHbIE Mepbl AAs
obecneyeHna yenoseyeckor bHesonacHoCcTU (Ha-
npumep, B paMKax ryMaHUTapHON MHTEPBEHLUUM).
C Apyroli CTOPOHbI, TaKoe CMellleHMe CyObeKToB
no3BosiAeT 06beAMHUTb OCHOBHbIE Chepbl N aKTO-
poB 6e30nNacHOCTU, YCUINUTb KOOPANHALMIO MEXK-
Oy HAMMU.

HenocpeactseHHO npobiembl onpeaeneHun
NoHATUIMHOrO annapaTta B chepe 6e3onacHoOCTU
nsyyanu C. lTopgmneHko, A.J1. bananaa, B. Muann-

yyK [9]). BmecTe c Tem c onpeaeneHHon gonen
04YEBUAHOCTU MOHO YTBEpXAaTb, YTO BOMPO-
Cbl HeobxoanumocT GopPMUPOBaAHUSA LLEIOCTHOM
cMcTeMbl 3HaHWIM 0 6@30NacHOCTU IMYHOCTH 3a-
TparvBalTCA YKPAMHCKUMKU MCCAenoBaTeNnamm
TONbKO B MOCTAHOBOYHOM MJIaHE W, COOTBET-
CTBEHHO, BO3HWKaeT HeobXxoAMMOCTb Nepecmo-
Tpa MMEIOLLLErocs NOHATUIMHO-KAaTEropmMaabHOro
annapara.

B pasnnuHble nepuoapl 6esonacHoCcTb npea-
CTaBMTENSAMM Pa3/INYHbIX HayK TpaKToBanacb no-
pasHomy [10], yueHble paccmaTpmBanm M paccma-
TPUBAKOT KaTeroputo «6e3onacHOCTb»: C OAHOM
CTOPOHbI, KaK COCTOAAHME OTCYTCTBUA Pa3INYHOIO
poda onacHocTel M yrpos, CrnocobHbIX HaHecTu
HenonpasMmbln Bpend, (ywepb) KMU3HEHHO BarK-
HbIM MHTEpPECaM Ye/I0BEKA; C APYron, KaK COCTos-
HUWe 3alLMLLEHHOCTM OT 0bLLEeCTBEHHOM ONacHOCTH
YrON0BHO HAaKa3yemoro AesHus.

B cnpaBoyHOM nutepatype AedbuHuuma «bes-
ONacHOCTb» TPAKTyeTCcA KaK: COCTOsHWE, Koraa
KOMY-TO W1 YEMY-TO HUYTO HE YrPOXKaEeT; COCTONA-
HUe 3aLLMLEHHOCTN KU3HEHHO BaXKHbIX UHTEpE-
COB IMYHOCTK, 0OLLECTBA M rOCyAapCTBa OT BHELL-
Hel 1 BHYTPEHHeM yrposbl.

He ocTaHaB/iMBasAcb Ha UCCeQ0BaHUM MOHS-
™A «6e30MacHOCTM» B LIIOM, YTOUYHUM coaep-
»KaHMe noHATMA 6e3onacHocTb MYHocTK (human
security).

MpoBeAeHHbI aHaNW3 CBUAETENbCTBYET O
TOM, 4YTO BONBLUMHCTBO UCC/egoBaTeneit Bonpo-
coB 6e3onacHoCTM BoobLLE M 6e30MacHOCTN AnY-
HOCTM, B YaCTHOCTU, MCMOJb3YOT 3BOJIOLMOHHbIN
noaxof (U.B. UnbuHa, A. L. Ypcyn, T.A. Ypcyn [11]),
No3BONAKOLWNN ONpeaennUTb CTeneHb BAUAHMUA
OKpYy»KatoLwmx GaKTOpPOB, NU3MEHEHWNI B CYLLECTBY-
IOLLMX OBLECTBEHHbIX OTHOLIEHMAX Ha COAEpKa-
HUWe aKTya/IbHOM KoHUEeNuMn 6esonacHoCTy.

Tak, C.B. CTenalumH npeasaraeT C1oKHoe onpe-
[eNleHne 3TOro ABJIEHMA: KCOCTOAHNE TEHAEHLNI
pa3BuUTUA (B TOM uyucne NaTeHTHble) U yCNoBUSA
KM3HeOeATeNlbHOCTM  COUMYMa, €ro  CTPYKTyp,
WHCTUTYTOB W YCTaHOB/NEHWUI, NpU KOTOpbIX obe-
CNeynBaeTca CoOXpaHeHUe UX KauecTBEHHOW onpe-
OENeHHOCTM C O6BEKTUBHO 06YC/NOBNEHHbIMMU
WHHOBaLUMAMM B HeN U cBOBOAHOE, COOTBETCTBY!HO-
Lee cobcTBEHHOM NpUpoAE U el onpeaensemoe
byHKUMOHUpoBaHue» [12].

H0.[. MnbuH B 3TOM cBA3M NuweT: «Cepauesu-
HY KOHUenuuMn 6e3onacHoCcTM AMYHOCTU obpasyeT
KOMMJIEKC NPeACTaBAEHUI O TOM, B YEM COCTOUT
6€e30MacHOCTb U B YEM «Ye/I0BEYECKOe U3Mepe-
Hue 6e3onacHOCTM». B Liesiom NpeBannpyeT ToUKa
3peHus, YTo 6e3onacHOCTb HEOTAEIMMA OT COLMU-
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aNbHbIX yC/NOBKUI, obecneunBatoWmMx AOCTOMHOE
nporkmMBaHue, bnarococtosiHMe n ceoboay».

B cBoto ouepepnb, Koctaku [. oTmeyaeT, yTo
«6e30MacHOCTb IMYHOCTU» — KaTeropumsa, oTpaska-
lolLas CNOMKHOE couMasibHOe SIBIeHMEe, KOoTopoe
XapaKTepusyeTcs OpraHNMYHOM B3aMMOCBA3bIO Ye-
JIOBEKA, Haxo4ALLLEeroca B COCTOAHNUM ONACHOCTH, C
coumanbHol cpenoin, obuiectBom. CoumanbHbIM
daKToOp MMeeT pellatoLlee 3HaYeHNEe B MEXaHU3-
Me BO3HMKHOBEHMA W YCTPAHEHUA OMaACHOCTM.
Cam YyenoBeK — CyLIEeCTBO B 3HAUYMTE/IbHOM cTene-
HW couManbHOE, ero *KM3HEHHO BaXKHble NHTEepe-
Cbl U KOHKPETHbIE YC/I0BUA KU3HEAEATENIbHOCTH,
B TOM YMCNE U Te, B CBA3U C KOTOPbIMM OH OKasbl-
BaeTcA B OMAacHOM CUTyauum, coumanbHo obycnos-
NeHbl. Yrposbl, GOpMUPYIOLLIME OMACHOCTb, TaKKe
B OCHOBHOM MMEIOT coumanbHyto npupoay (nmbo
NPOW3BOAHbI OT PA3/IMYHbIX COLMANbHbIX NUCTOY-
HWKOB, TO €CTb COLMOTrEHHbI, IM60 NOAYYMUIM BO3-
MOXHOCTb AeNCcTBOBaTb H6naroaapsa coumanbHOM
nHamnddepeHTHOCTN, NONYCTUTENbCTBY U Hapy-
LWEeHNsM coumanbHbix Hopm). OTcloga creayer,
YTO 06LLECTBO 06A3aHO HECTU OTBETCTBEHHOCTb 33
cyabby yenoBeKa, oKasaBLUErocA B OMacHOCTH, a
Cam OH MMeeT npaBo Ha obecneyeHne ero 6eso-
NMacHOCTM COUMaNbHbIMWN CpeacTBaMu.

Mo cBoel cywHOCTM, KoHuenuusa 6esonacHo-
CTW IMYHOCTU OT/INYAETCA OT TPAAULMNOHHbBIX KOH-
LenumMn 6e3onacHoCcTH, rae OCHOBHbIM O6HEKTOM
aHanu3a sBAAKOTCA rocygapctea. BmecTto atoro
rpaxgaHe U UX 3KOHOMUYECKME U COUManbHble
B3aMMOOTHOLUEHWUA CTAHOBATCA IMaBHbIM OOBEK-
TOM MOAUTUKKM B 06n1acTu besonacHocTu. Mo mHe-
HUIO XelHOeKepa, «AMYHOCTHas 6e3onacHoCTb
CBA3aHa C BO3MOKHOCTbHO 3aLLMTbl /IOAEN B TaKOM
e CTeneHw, Kak ¢ 3aLmTon rocygapcTe» [13, c.6].

Akagemuk A.O. Konobos onpegensetr 6eso-
MacHOCTb JINYHOCTM KaK cBo6OAY OT Yrpos3 KMU3HU
OTAENbHOIo MHAMBUAA M €€ KayecTsy, Npu O4HO-
BPEMEHHOM CO34aHWUN YCNoBUIA ans ee cBoboa-
HOro PasBUTMA U peanmsaunmn ee NPasB U BOSMOXK-
HOCTEN y4acTBOBATb B 0OLLLECTBEHHOM KU3HM (KaK
Ha HaAUMOHaNbHOM, TaK M rMobasbHOM YpPOBHE).
Mo ero MHEeHWIo, KOHUENUMA IMYHOCTHOM b6eso-
MacHOCTM B TAaKOM 3Ha4YeHMUM NO3BONSET NPEOAO-
NIeTb NPOTUBOPEUME MENKAOY YE/OBEKOM U 0bLie-
CTBOM (MOCKO/MIbKY BO3MOKHOCTb Y4acCTBOBaTb B
OOLECTBEHHON KM3HU SIBIAETCA €€ KOMMOHEH-
TOM), Ye/I0BEKOM W rocyaapcTBomM (rocyaapcrso,
Hanpumep, yepes paboTy NpPaBOOXPaHUTENbHbIX
OpraHoB MNO-MPEeXKHEMY SBAAETCA MEXaHWU3MOM
obecneyeHua ¢pusnyeckon 6e30MacHOCTN UHAU-
BMAa), 06LLECTBOM M rOCYAapCTBOM (rparkaaHcKoe
06LEeCTBO M ero B3aMMOZAENCTBUE C roCcyaapCTBOM

BO MHOIFOM fIB/IAETCS MEXaHU3MOM A5 CO34aHMs
yCNoBUiM cBO6OAHOIO pPa3BUTUA AMYHOCTK) [14, .
109].

KanyctuH B.I. cuntaeT, 4To coBpemeHHasn KoH-
LEenuma pasBMTUS YE/TOBEKA A0NKHA UCXOANTb U3
TOro, YTO YesioBeYecKan 6e30MacHOCTb — 3TO BO3-
MOKHOCTb MCMO/b30BaTb NpaBo Bbibopa B yc/o-
BMAX cBO6OAbI U 6E30NAaCHOCTU, a TAaKMKe MNOJHYIO
YBEPEHHOCTb B TOM, YTO 3TV BO3MOMKHOCTU COXpPa-
HATCA M B byaywem [15, c. 280]

B HayyHOI nnTepaType BCTPEYAKTCA U MHbIEe
onpegeneHma 6e30nNacHOCTU JIMYHOCTKU, Hanpu-
Mep: 3allMLEHHOCTb ycnoBui, obecneuyunBato-
WMX peanusaumio npas u cBoboa NMYHOCTM U
BO3MOXHOCTM /19 €€ CaMOpPa3BUTUA; COCTOAHUE
3alMLEHHOCTM YenoBeKa OT GpaKTopoB OnacHo-
CTV Ha YPOBHE €ro JIMYHbIX MHTEPECOB U NOTPEDL-
HOCTeMl; couManbHyO 3alWMLLEHHOCTb YENOBEKA,
obecneynBatoLLyto COXPaHHOCTb CaMOro YenoBe-
Ka 1 ero oTAe/bHbIX }XM3HEHHO Ba*KHbIX GYHKLUN
B COOTBETCTBUWN C HAaMBONbLIMMKN BO3MOXKHOCTA-
MM obulecTBa.

AnekcawurHa M.H. [16] npepgnaraeT B COOT-
BETCTBUM C XapaKTePOM Yrpo3 1 onacHOCTeN Bbl-
OEensATb BHYTPEHHIOW M BHELWHIOW 6e30nacHOCTb
JINYHOCTU, UMES BBUAY COLMANbHYIO 3aLUMULLEH-
HOCTb 3/1EMEHTOB BHYTPEHHEWN CTPYKTYPbl INYHO-
CTM U ee B3aMMOOTHOLLEHUN C ApYrMMKN 06beKTa-
MW 0BLLECTBEHHOM }KU3HW.

CoOTBETCTBEHHO, BHYTPEHHIOI CTPYKTYpY be3-
ONAacHOCTU /IMYHOCTU UCCefoBaTeNb NpeacTas-
NAeT, Kak 6e30nacHOCTb LLeHHOCTHO-KY/bTYPHbIX
OCHOBaHWI pPasBUTMA SIMYHOCTU; HesonacHoCTb
JINYHBIX YOEKAEHUA U MUPOBO33PEHUA NINYHO-
CTM; 6e3onacHocTb NpaB U cBo6OA, /IMYHOCTY;
6e30MacHOCTb MpaBa JIMYHOCTU Ha BblparkeHue
CBOEro MHeHus; 6esonacHOCTb Bblbopa AMHUK
npaKTUyeckoro nosegeHus; 6e3onacHoOCTb AnY-
HOCTM B BbIpaXKEHUN CBOUX YYBCTB M SMOLUN.

BHelHAA K CTPYKTypa 6e30nacHOCTU AnYd-
HOCTWM BblpaaeT COCTOAHWE 3alMULLEHHOCTH
ee BO B3aMMOAEeNCTBMKN C BHEWHUMMK obcTon-
TeNbCTBaMM, KOTOpble MOryT MpencTaBfnaTb
nmnbo onacHocTb, 6o yrposy, nMbo pasnunu-
Hble cTeneHun pucka (6esonacHoOCTb IMYHOCTU B
MEXNMUYHOCTHbIX OTHOLWIEHMAX; Be3onacHoCTb
JIMYHOCTU B FPYNMNOBbIX OTHOWEHUAX (MAEHTH-
dunKaumoHHaa 6esonacHocTb); 6bes3onacHoCTb
JIMYHOCTU B OTHOLWEHUAX C COLMANbHbIMMU
WHCTUTYTaMKn (MHCTUTYLMOHaNbHana 6esonac-
HOCTb); 6€30MacHOCTb JIMYHOCTU B OTHOLWEHMU-
AX € npodeccrmoHaNbHbIMW OpraHU3aunaMmu
(npodeccrmoHanbHan besonacHocTb); 6esonac-
HOCTb OTHOLWEHWIM NNYHOCTM C OBLLECTBEHHbI-
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MW OpraHu3auMamm no MHTepecam (Kopnopa-
TUBHaA 6e30nacHoOCTb).

BbloenAloT TakXe KONMYeCcTBEHHble U Kaye-
CTBEHHbIE ACMEKTbl JIMYHOCTHON 6He3omnacHoCTy.
KonnuyectBeHHble acnekTbl CBA3aHbl C MaTepwu-
aNbHOM [0CTAaTOMHOCTbIO. KayecTBEeHHbIN acnekT
CBA3aH C 3alUUTOM 4eN0BEYECKOro AOCTOMHCTBA,
KOTOpoe BK/OYaeT B cebsA IMUYHYIO aBTOHOMMUIO,
KOHTPO/b HaZ, COBCTBEHHOM KM3HbIO U y4YacTue B
XU3HM obwecTBa. OCBOOOXKAEHME OT YrHETEHUS
CO CTOPOHbI BACTHbIX CTPYKTYP (rnobasnbHbIX, Ha-
LUMOHANbHBIX MM MECTHbIX) ABAAETCS Heobxoau-
MbIM ycnioBremM obecrneyeHuns 6e3onacHoOCTU Any-
HocTh [17, c. 162].

Mpu aTOoM Hapagy € BblAeNeHMemM CamocCToA-
Te/IbHOW KaTeropumM 6e30MacHOCTU  JINYHOCTY,
MMeeT MeCTO M TOYKA 3pPeHMA O HeobxoaMmocTH
0b6beANHEHUA BCEX COCTaBAAOWMX 6e3onacHo-
CTW B eAMHOe MOHATUE, KaK NpaBuio B MNOHATUE
«HauMoHanbHOM 6e3onacHocTM».  [oCTaToOYHO
WMHTEPEeCHOM B 3TOM CBA3M NPeACTaBAAETCA TOYKA
3peHua B.J1. PalropoacKoro, KOTopblA B CBOEM

AMCCepPTaLMOHHOM  MCCNeAoBaHMM  pa3BMBaeT
MbIC/Ib O TOM, YTO «HaLUMOHaNbHasA 6e30nacHOCTb
- 3TO eAMHCTBO COCTOAHUIA 3aLLULLEHHOCTU UHTe-
pecoB NMYHOCTM, OblLecTBa M rocygapcrsa, Co-
LUMaNbHO M HALMOHAaNbHO 3HAYUMbIX LLEEHHOCTEMN,
BHYTPEHHUX U MEXAYHAPOAHbIX NEPCNeKTUB UX
peanusaumu ...» [18, c. 150].

Takum 06pasom, MNpoaHanM3npoBaB pas3nny-
Hble NoAXoAbl K onpeaeneHnto 6e3onacHoCcTU ny-
HOCTW, MOXKHO cAenaTb BblBOA, YTO OHA He [0/K-
Ha pPaccMaTpMBaTbCA WUCKAOUYUTENBHO B Y3KOM
CMbICle KaK MNpaBOBas KaTeropua, cBA3aHHas
NMLb C ycTpaHeHuem GpusmMyeckoro BosaencTema
Ha /IMYHOCTb, a AO0NKHa paccmaTpusaTtbheca 6onee
LLUMPOKO, C Y4EeTOM BCECTOPOHHEN 3aLUMLLEHHOCTH
1 obecneunsaThca AeATelbHOCTbIO rocyaapcTBa.

CooTBeTcTBEHHO, obecneveHne cobntogeHua
6anaHCca *KM3HEHHO BaXKHbIX MHTEPECOB IMYHOCTU
B 06lLecTBe AO/XKHO paccMaTPMBaTbLCA B KayecTse
OCHOBHOrO NpUHUMNA obecneyeHns HaLMOHaNb-
HoW 6e3onacHoOCTU.
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Kak u ntoban otpacnb npasa, OTpacab MeXAy-
HapPOAHOro YacTHOro NpaBa A0 CUX NOp BbI3blBaeT
MHTEpeC, KaK B 061aCTM HayKe, TaK U Ha NpaKTUKe.
9TO BbI3BAHO TEM, YTO MEXAYyHapoAHOEe YacTHoe
NpaBo 3aHMMaeT 0cob0e N YHUKA/NbHOE MON0XKe-
HWe B HaLMOHa/NbHOM NpaBoBoK cucTeme. OgHa-
KO, HM B OAHOW Apyrol obaactu npaBoBeseHus,
HW B OTEYECTBEHHOW, HY B MMPOBOM, HET €ANHOTO
MHEHUWA MO CyLLeCcTBEHHbIM, GyHAAMEHTANbHbIM
npobnemam, OTpelleHUAa KOTOPbIX 3aBUCAT He
TOJIbKO YCTAHOBNEHWE XapaKTepa, MpMpoabl HOPM
MEXKAYHAPOAHOIo YaCTHOrO MpaBa, HO TaKXKe OT-
HeceHMA UX K CUCTEME MeXAyHapo4HOro npasa
WK XKe K cucTeMe BHYTPEHHero npaga, a TaKKe
NPU3HaHWe COBOKYMHOCTM  COOTBETCTBYHOLLUX
HOPM OTpac/blo Npasa.

MOKHO KOHCTaTMPOBaTb, YTO UCCAeayeMAnA OT-
pac/b npasa 40 CUX NOp HasblBaeTcA «rmbpmnaom
IOPUCMIPYAEHUNNY, UAN «BbICIEA MaTeMaTUKOM
OPUCIPYAEHLUN», @ MO MHEHUIO aMePUKAHCKO-
ro cneumanucta . lyapuya, «ynpakHeHnem ana
NOrMKKM nNpodeccopoBs, 3aHMMAOLLMXCA STOW Npo-
6nematukony. MOXHO OTMETUTb TPWU C/IOXKMB-
LIMXCA NOAX0A4a Kacatowmeca NpaBoBOM NpUpoabl
N CYLLHOCTU MEeXAYHapOo4HOro 4acTHOro npasa.
Bl pamkax nepBoro noaxoAa AaHHaA OTpac/b
onpenenAaeTca Kak COCTaBHaA 4YacTb eAUHOMU Cu-
CTeMbl MEXAYHAapOAHOro npaBa, BKJ/OYaloLLel
MeXAyHapoaHoe nybaMyYHOe U MeXAyHapoaHoe
yacTHoe npago [1, c. 4].

Mo MHEHWIO CTOPOHHWKOB AAHHOrO MoAaxoAa
HOPMbl MeKAyHapOAHOro 4acTHOro Mnpasa BXO-
OAT B COCTAaB MeXAyHapo4HOro nNpasa B LUMPOKOM
CMbIC/e cNoBa.

BTopoli noaxop, Tak Ha3biBaemaa «UUBUAW-
CTUYECKaA» Teopua, aBTOPbl KOTOPOWM OCHOBbI-
BAlOT CBOM B3MNAA4bl HA BHYTPUIOCyAapCTBEHHOM
npupoae MexayHapoaHOro 4acTHOro npasa, rae
npeamMeTOM PeryiMpoBaHnA ABAAKOTCA OTHOLe-
HUA FPaXKLAHCKO-NPABOBOro xapaktepa. To ecTb
MeXKAYHAapOAHOE YaCTHOe NPaBo BXOAWT B COCTaB
rpaXK4aHCKoro, T.e. BHYTPEHHEro npaBa, a Hayka
MEeKAYHAPOAHOro YacTHOro Mpasa - 3T0 o4Ha W3
rpaXAaHCKO-MPaBOBbIX HayK.

Y710 KacaeTca TpeTbell Teopun, TO CTOPOHHUKM
OAHHOTO noaxoZa MPW3HAKT MeXAyHapogHoe
YacTHOe nNpaBO B KayecTBe «MNOJUCUCTEMHOTO
KOMMNAEKCa», KOTOPbIA OTHOCUTCA KaK K MeXayHa-
pogHomy (ny6anMyHOMy) npasy, Tak U K BHYTPUrO-
CyOapCTBEHHOMY NpaB.y.

OCHOBOMONOXHWUKOM MNepBOro noaxoaa ABs-
naetca A.H. CtoaHoB, KoTopbIi, ewwe B 1875 roay
nucan, 4To c/ay4vam, Korga npomcxoamuT CTONKHO-
BEHME MeXKAy MHOCTPAHHbIMM 3aKOHAaMM, COCTaB-

NAT «UEeNblt pasaen B HayKe MexXayHapoaHOro
npasa» [1, c. 5]. B ganbHenwem AaHHYIO TOUKY
3peHua noanep:kan MM.E. KasaHcKkuin, KoTopbil
OTMeYas, YTO MEeXAYHapoAHOe rpaKAaHCKoe U
MexayHapogHoe nybnmMyHoe NpaBoO BXOAAT, Kak
Yyacti, B 6onee LWMPOKOE MOHMMAHWE MNPOCTO
MeXAYHAapPOoAHOro npasa, COBEPLUEHHO Noao6-
HO TOMY, KaK PYCCKOe rpaKAaHCKOe M pyccKoe
ny6imMyHOe NpaBo BXOAAT, KaK 4YacTu, B NMOHATME
npasa Poccuiickoit umnepum [1, c. 5].

TakKe cnepyet otmeTuTb MHeHue C.B. Kpblino-
Ba OTHOCUTE/IbHO NPABOBOWN NPUPOLbLI MEXAYHa-
POAHOrO YacTHOro NpaBa, KOTOPbIM CYMTaN, YTO B
MEXAYHAPOAHOM XapaKTepe MeXKAYHapOLHOro
YacTHOro NpaBa, He MOXeT HbITb COMHEHUIA.

B MexXayHapoaHOM AOFrOBOPHOM NpPaBe A0/K-
HO 6bITb YCMOTPEHO OCHOBHOE COAEPKAHNE MEK-
AYHapoOAHOro YaCTHOro npasa. YTBep:KaaTb, UTO
MeXAYHAPOoAHOE YacTHOE NPaBO HE eCTb MEXAY-
HapogHOe NPaBo, 3HAYUT He BUAETb B HEM HU-
Yyero, KPOMe KOIU3UOHHbIX HOPM TeX UAN UHbIX
OTAENbHbIX 3aKOHOAATENbCTB. TONIbKO U3yyeHue
MeXAYHAPOAHbIX [OrOBOPOB [aeT CoAeprKaHue
NOA/IMHHOIO MeXKAYHapPOAHOro YacTHOro Npasa.

BBl cnope «WHTEpHaUWMOHA/INCTOB», OTCTaW-
BAOWMX MEXAYHAPOLHYIO MpUpoay MeXAayHa-
POAHOrO YacCTHOro MpaBa, U ee oTpuUuaTenei,
«HaLMOHANNCTOBY, CneayeT, NO3TOMY BCTaTb Ha
CTOPOHY MHTEPHALMOHANNUCTOB, MEXKAYHAPOLHM-
Kos [2, c. 20].

TakoW Ke TOYKM 3peHus npuaepKusanca
C.B. KpbinoBbim B cBOeM yyebHUKe «MexKayHa-
pogHoe NpaBo», @ MMEHHO, YTO KONJIM3UOHHbIEe
HOPMbI TaK}Ke MMEIOT MeXAYyHapoaHO-NPaBOBOM
XapaKTep, «NOCKO/MbKY No NoBoAgy TOM WUAN MHOM
HOPMbl YCTAHOBWU/IOCb COFalLEeHNe roCyaapcTB U
MOCKO/IbKY B OCHOBE KOMJIU3UOHHON HOPMbI He-
PEeAKO NEXUT BEKAMU CNOMKMBLUMIACA MeXAyHa-
poAHbI 0bbluait (Hanpumep, locus regit actum,
lex rei sitae)».

C.5. KpblioB 060CHOBbIBaN MeEXAYHAPOAHO-
MPaBoOBYIO MPUPOAY MEXAYHAPOAHOrO0 YacTHOro
npaBa, OCHOBbLIBAACb HAa MeXAYHapOAHOM A0ro-
BOPE KaK OCHOBHOM WMCTOYHMKE AaHHOW OTpacau
npasa. OgHaKO He TO/IbKO MO UCTOYHUKAM MOXKHO
CYAMTb O NPaBOBOM NPUPOAE OTPAC/IU, HO TaKKe
Mo XapaKTepy U COAEPKaHMUIO OOLLECTBEHHbIX OT-
HOLLEHWI, perynpyemblx NpaBom, T.e.npeamerTy.
Mo mHeHuto A.M. JlagbIKEHCKOro, MeXayHapoa-
Hble HOPMbI, Ha OCHOBE KOTOPbIX MPOUCXOAUT pe-
ryIMPOBaHMe YaCTHOMPABOBbLIX OTHOLIEHWUM, ABNSA-
IOTCA  MeXAYHapPOAHbIMU NMYyBANYHO-NPABOBbLIMM
Hopmamu. OH yKasblBan Ha cnegytouwee: «OHKU
nybAnYHO-NpaBoBble MOTOMY, 4YTO 006s3bIBAtOT
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BA1aCTb (My6IMYHYIO BNACTb) Pa3/IMYHbIX FOCYAaPCTB
NPUMEHSATb UX, T.e. CO34at0T Ny6AMYHbIE NpaBa oa-
HWX AEeprKaB No OTHOLLIEHUIO K APYrMM B 4acTu Tpe-
60BaHMA 1 NPaBa NPUMEHATb 3TU HOPMbI.

M3 cKa3aHHOro MOXHO cAenaTb BbIBOA O TOM,
YTO, YacTHOE MeXK[yHapoAHOe MpaBo AEeWCTBU-
TE/IbHO ABNAETCA OTPaC/bl0 MeXAyHapoAHOro
npaBa, ¥ B YaCTHOCTU MEXAYHapoAHOro nybauny-
Horo npasa. To ecTb OTpac/bto, rae NybaAUYHble
npasa 1 06A3aHHOCTU OAHUX FOCYAAPCTB MOXKHO
NPUMEHATb K HOPMaM APYrMX roCyAapcTB, TO ecTb
perynMpoBaHMe TaK Ha3blBaeMblX Y4acTHOMpPABO-
BbIMM OTHOLIEHUAMMW (rparkAaHCKO-NPaBOBbIMM
OTHOLIEHUAMM JIULIEHHBIMU YaCTHOMPaBOBOIoO
xapakrepa)» [3, c. 17].

CTOPOHHUKM MeKAyHapOoAHO-NPaBOBOM
KOHLEeNuMM NpaBOBOM MNPMPOAbl MeXAyHapos-
HOrO YacTHOro npaBa BCepbe3 YTBEPXKAAoT,
YTO CyLLecTByeT BO3MOXHOCTb MepepacTaHma
rpak4aHCKO-NPaBOBOro Crnopa B MeXrocyaap-
CTBEHHbIN KOHOAWKT M COOTBETCTBEHHO MPeob-
pa3oBaHue rpa*KAaHCKO-NPaBOBOr0 OTHOLLEHWUA
B MeXAyHapogHo-npasoBoe. «Ecnn aHrnminckas
dvpma MoKynaeT NapTUO MACHbIX U34enuin y
apreHTUHCKOro npogasua, - otmedan C.b. Kpbl-
NI0B, - TO 3TOT AOrOBOP KYMN/AU-NPOAAXKN He byaeT
TO/IbKO [0rOBOPOM BHYTPEHHEro rpa*KAaHCKoro
npasa, nbo, eciM OH BbIZOBET CMOP, TO 3aTPOHET
B3aMMOOTHOLLIEHMA MEXAYHAPOAHOIo NOpPALKa...
33 Kaxkaon oTaenbHoM GMPMON, 33 KaxabIM UH-
AMBUIOM CTOUT B MEXKAYHapoAHOM 060poTe ero
rocygapcrBo, M BCAKUM Cnop, KOHPAUKT B 3TOM
rpayk4aHCKO-NpaBoBOi 061acTy, Aaxke cnop ce-
MeWHOro nopsagKa o pa3BoAe, MOXKET, B KOHeuy-
HOM cyeTe, NepepacTy B KOHPIMKT Mexay rocy-
Aapcrtsamu» [2, c. 7].

Ctout oTmeTuTb, YTo J1.A. JIyHL, ocnopua 3ToT
Te3nc C.b. KpblnoBa, oTMeTMB, YTO Hanuuue cy-
0e6HbIX (apbuTparkHbIX) CNOPOB MO rpaxKaaH-
CKMM NPaBOOTHOLIEHUAM MEXAY rpaxKaaHamm u
OpraHu3aumMAaMM pasIYHbIX CTPaH He O3HauvaeT
KOHOMKTa Mexay COOTBETCTBYIOLWMMM rocyaap-
CTBAaMM W... KNepepacTaHne» TaKoro rpaxkaaHCKo-
NpaBOBOro Crnopa B KOHQAMKT Mexay rocy-
OapcTBamy, 3alLMLAOWMMU  UHTEPECHI CBOMUX
OpraHu3aunin, CBOWX rpak4aH He WCKA4YaeTca
[4,c.7].

CNoXKHO NpeAacTaBuTb, YTO NO crnopam cybb-
€KTOB BHELUHEeIKOHOMMUYECKOW [eATeNbHOCTU
rocygapcTeso 6yaer 6patb MX NOA CBOKO 3aLLUTY U
BCTYNaTb B KOHOAWKTBI C APYTMMU rOCyAapcTBa-
mu. Touka 3peHunsa C.b. Kpbinosa asnaetca HeBep-
HOM M BO MHOFOM HepeasibHOM B YaCTHOCTM, YTO
KacaeTcs pacTop:KeHus bpaka.

Bonee ybeguTenbHbll AOBOA MEXAYHAPOAHO-
NpPaBOBOW NPUPOAbI MEXAYHAPOAHOIO YacTHOro
npasa BbicKasan B.3. Mpabapb. «MexayHapoa-
HOe rparkAaHCKoe NpaBo (KOTOpOe YacTo UMEHY-
eTCcA MEeXAYHAPOAHbIM YacTHbIM MPaBOM Mpes-
cTaBAsieT coboit BblAeNMBLLYIOCA 0CObYIO OTpac/b
MeXAYHAapOA4HOro npaBa, HapAdy C MeXKayHa-
POAHBIM AAMWHUCTPATUBHLIM WU MEXAYHAPOA-
HbIM Yro/IOBHbIM MPaBOMY». 34eCb CNOpP COCTOUT
B TOM, K OTPAC/AN MeXAYHAPOAHOro MAM HauMo-
HaNbHOrO NpaBa cAefAyeT OTHECTU HEKOTOPbIE BO-
npocbl, 4TOObI pelwmnTb NPobaemy CTONKHOBEHUA
rpaAaHCKMX 3aKOHOB Pa3HbIX rocyaapcts» [5, c.
463].

Mo mHeHuto C.A. MannHWHa meXayHapoaHoe
ny6iMyHoe M MeXAyHapoAHOe YacTHOoe MpaBso
ABNAOTCA CaMOCTOATE/IbHBIMW OTPACAAMM Npa-
Ba M BXOAAT B CUCTEMY MEXAYHapOAHOro npasa
B LWMPOKOM MOHMMaHMU. Takmm obpasom, no
MHEHMIO aBTOpa AMMNAOMHOWM paboTbl, B CUCTEMY
MeXAYHAapOoA4HOro npaBa, B LWWPOKOM CMbIC/e
C/I0Ba MOYKHO OTHECTM ABEe OCHOBHble CaMOCTOA-
TeNbHble OTPAC/M Npasa:

1) mexagyHapoaHoe nybanyHoe npaso;

2) mexAyHapoaHOoe YacTHOe NpaBo.

3TO KacaeTcAs [BYXYPOBHEBbLIX OTHOLUEHWNA,
BXOAALLMX B cHepy NPUMEHEHUA HOPM MEXKAYHA-
POAHOrO 3KOHOMMYECKOTO NpaBa. YTo ke KacaeT-
CA MEXAYHAPOAHOro Npaga, TO ero He CTOUT NpU-
HUMaTb BCEPbE3, TaK KaK MeXKAYHapoLHOe NpaBo
perynnpyet rnobasbHble Ny6AUYHbIE OTHOLEHNA
Mexay ocobbiMKn cybbeKTaMM - rocyfapcTBamMm.
34ecb MMeTCA B BUAY BAACTHbIE OTHOLWEHMA. A B
061acTU perynnpoBaHMA YacTHOMPABOBbLIX OTHO-
LWEHWUIN - HEBNACTHbIE OTHOLWIEHUA UMYLLECTBEH-
HOro M HEMMYLLLECTBEHHOTO XapaKTepa [6, c. 7.].

Ecnn cmoTpeTbll ¢l TOUKM 3peHna Teopumn npa-
Ba, TO MOXHO 3aMeTWUTb, UYTO MeXAyHapoaHoe
npaBo NpeacTaBAfeT cobol Kak MexayHapoaHoe
ny6iM4YHOe NpaBo, TO eCTb OTHOLWIEHMA MeXAy
rocygapcTsamu, Tak U MeXAyHapoaHOe YacTHoe
NnpaBo, KOTOPbIM PEry/NPYIOTCA OTHOLUEHWUS C
yyacTMem WMHOCTPaHHbIX GU3NYECKMX WU HOpU-
OMYECKUX nL, AMbo No NOBOAY MMYLLECTBA, Ha-
xogAlLeroca 3a rpaHuuen» [7, c. 12].

Ha Bcepoccuiickoit  Hay4HO-NpaKTUYEeCKOM
KOHpepeHUMM no npobaemam B3aMMOAENCTBUA
POCCUIACKOIN NPaBOBOM CUCTEMBI U MEXAYHAPOA-
Horo npa.a (ceHTAbpb 1995 roga) TakxKe roBopu-
NIoCb O BMosiHe 060CHOBAHHOM WMCMOAb30BAHWUM
TEPMUHA KMEXKAYHAPOAHOE MPABO» KaK B LUMPO-
KOM CMbIC/ie cioBa (MpaBo, peryavpytoLiee BCo
061acTb MeXAYHAaPOAHbIX OTHOLIEHW), TaK U B
Y3KOM cMbicne (NpaBo, peryanpytoliee Mmexay-
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HapoAHble BAACTHble, MEeXrocygapcTBeHHble OT-
HoweHwus) [6, c. 7].

YTo KacaeTca UMBWUIUCTUYECKOM Teopuw,
OCHOBOMOJIO}KHUKOM KOTOPOM MPUHATO CYUTaTb
N.C. MepeTepcKoro, To 34ecb cneayeT nNpuBecTu
cneayolme f0BOAbI, KOTOPble AatoT OCHOBAHMA
CyLLeCcTBOBaHMIO AaHHOW KoHuenuuu. OTpuua-
HWe obLLero mexayHapoAHOro YacTHOro npasa
06DBACHAETCA HaIMYMEeM BHYTPEHHEro 3aKOHoAa-
TeNbCTBA KaxKaoM cTpaHsbl [8, c. 22].

YacTHoe mexayHapoaHoe npaBo He umeet
06LLenpPU3HaHHbIX Hayan, MOCKO/bKY MNPaKTUKa
TOProBO-9KOHOMWYECKUX,  MPOU3BOACTBEHHbIX,
Hay4YHO-TEXHUYECKUX U WMHbIX OTHOLUEHUN MeXK-
Oy rocyaapcTtBaMmum peanunsyroTca Ha OCHOBaHWUU
MeXKAYHAaPOAHbIX cornaweHui. MexayHapogHoe
YacTHOEe NpPaBO BbI3BAHO K XXM3HW CaMOM NpPaKTu-
KO meXAyHapoaHoro coTpyaHuyectsa. Yem U.C.
MepeTepcKmin U AOKa3biBa, YTO MEXAYHAPOAHOe
YaCTHOE NPaBO He BXOAMT B COCTaB MeXAyHapoa-
Horo ny6imM4yHoro npasa.a

B oTanMuumM OT HOpPM MeXAyHapoAHOro mny-
6/M4HOrO MpaBa, HOPMbl  MEXAYHAPOLHOro
YaCTHOro nMpaBa YCTaHaB/MBAKOTCA 3aKOHOAA-
TEe/NIbCTBOM KOHKpEeTHOro rocygapcrea [8, c. 23],
a BO3HMKaloLLMe CNopbl pa3peLlatoTca opraHamm
TOro rocyAapcTBa M NO 3aKOHOAATENbCTBY TOrO ro-
Cy4apcTBa, rae BO3HMK crnop. Kakmx-nnmbo KoHKy-
PEHTHbIX BOMPOCOB MEMXAYHAaPOAHOIro YacTHOro
npaBa B3aWMOOTHOLUEHUN MeXay [ABYMA rocy-
OapcTBamu He 3aTparnsatoTca. YTo n npenAaTcTay-
€T OTHEeCEeHUI0 MeXAyHapoaHOro YacTHOro npasa
K 061aCTV MeXKaAyHapoaHoro ny6anMyHoro npasa»
[8, c. 23]. To, uTo MeXAYHapPOAHOE YaCTHOE NPaBo
He ABNAETCA MEXAYHaPOAHbIM Ny6AUYHbIM Npa-
BOM BbICKazaHO M.U. bpyHom 1o ero mHeHuto,
CyObEKTAMM MEXKAYHAPOAHOro MnpaBa ABAAOTCS
WCKNIOYUTENbHO FOCYAapCTBa KaK He3aBUCUMble
ApYr OT Apyra YieHbl MexXayHapoaHOro coobule-
CTBa rocygapcrs.

Takum 06pa3om, MexayHapoaHoe npaBo
CBA3bIBAET rocyapcrBa B MEMXKrocygapCTBEeHHbIX
OTHOLUEHUAX. ITO 0OBEKTMBHOE NPABO A5 FOCy-
[apcTBa, AEMCTBYIOWLEro B He ero topucamKumu.
Hopmbl 3TOro npasa AuLeHbl NPUHYAUTENBHO-
CTW, MNOCKONIbKY OTCYTCTBYeT MPUHYAUTENbHAA
BNAcCTb Hag rocygaapctsamu» [9]. BbiBogom AaH-
HOro BbICKa3blBaHUA ABNAETCA OTCYTCTBUE MNpu-
3HaKOB, KOTOpble NOAXOAAT K MeXAyHapoaHOMY
yactHomy npasy [9]. Takxke W.C. MNepeTepckuii
ob6pallaeT BHUMaHWE Ha Pa3INYHOE NMOHUMaHWUe
MOHATUA «MEXKAYHAPOAHbLINY MPUMEHUTENBHO
K MeXAyHapoaHOMY MNybAMYHOMY M YacTHOMY
npasy. B mexayHapogHoM ny6anyHOM npase

CMbICA BKNaAblBaeTcA BRyCTaHOBAEHUM NPaBOOT-
HOWEHWUA Mexay rocyaapcteamm (inter nations,
inter gentes). YTo e KacaeTca MeXAyHapoAHOro
YacCTHOro Npasa, TO B laHHOM C/y4ae NPaBoOOTHO-
LWEeHMA CKMAAbIBAOTCA MEXAY NLAMK, NpUHAA-
NeXXaluMn K pasiMyHbIM rocygapctsam, npaso-
OTHOLLEHUA, BbIXOAALME 33 PaMKKU OTAENbHOMN
NpPaBOBOW CUCTEMBI U TPEDBYIOT, NPUHATUA peLue-
HWA O NPUMEHUMOM 3aKOHe». [l

B me)xayHapoaHOe 4acTHOe NpaBo BK/OYa-
eTcA TO/MIbKO Ta rpynna rpa*kAaHCKO-NpaBoBbIX
OTHOLLEHWUI, KOTOpPasA MMEeT MeXAYHapOo4HbIN
xapakTtep [10, c. 5]. To ecTb, Npn paccMoTpeHUMU
cnopa B cyade, YCTaHaBAMBaEeTCA TecHaa CBA3b C
WHOCTPAHHOW NMPaBOBOM CUCTEMOM U BO3HMKaET
HeobXxoAMMOCTb O0bOpallleHMsas K 3TOW cucTeme»
[11, c. 22]. OoBen A0 Noruyeckoro 3aseplue-
HUA KOHLENUMIO UMBUANCTMYECKOM Teopun J1.A.
JIlyHU, KOTOpbIN cuynTan, 4TO MeXAyHapogHoe-
YacTHOE NPaBO Kak OTpac/b MpaBsa - 3T0 061acTb
rpak4aHCKO-NPaBOBOro XapakTepa, BO3HMKalo-
Las B MeXAyHapoaHOW Ku3Hu [4, c. 12].

Cnepyowm BOMNpoOCOM fABNAETCA onpeaene-
HWEe mMecTa MeXAyHapOoAHOro YacTHOro npasa B
CTPYKTYpe BHYTPUrOCY4apCTBEHHOrO Mpaga, To
€CTb 3TO CaMOCTOATe/NbHAA OTpac/b NpasBa Wau
YyacTb rpaxkaaHckoro npasa. A.Jl. MaKoBCKui,
M.WU. BparnHckuii n O.H. CaguKos, oTpuuatoT
CaMOCTOATE/IbHbIN  XapaKTep MeXAyHapoaHOro
YaCTHOrO NpaBa M CYNTAIOT €ro YacTbio rpaXkaaH-
CKoro npasa. M B Kavectse aprymeHToB A.Jl. Ma-
KOBCKWUIM NPUBOAUT C/iefytoLme NoOKEHUA:

- OTHOLUIEHMA, peryanpyemble MexayHaposa-
HbIM YacTHbIM MPaABOM, XOTA M MMEKT cneyu-
®WKY, HO OAHOPOAHbI C APYTMMWU TPaXKOAHCKO-
NpaBoOBbIMW OTHOLLIEHUAMMY;

- CBOWCTBEHHble MeXAyHapOAHOMY YacCTHO-
My NpaBy CneunassbHble MeToabl PeryimpoBaHuma
(KONNM3MOHHBIN MeToA, aBTOHOMMUSA BOAU U ApY-
rme) HeobXxoAMMO COYeTaTb C UCMONb30BAHUEM
ONA pernameHTauMm UMYLLLECTBEHHbIX OTHOLLe-
HWIA, OC/IOKHEHHbIX MHOCTPAHHbLIM 3/1IEMEHTOM,
MeTOoJa PaBeHCTBa CTOPOH FPa*KAaHCKOro npaso-
OTHOLUEHMUS;

- Ha 3HAYUTENIbHOM OOLLHOCTM, KaK NpeamMeTa, Tak
M MeToZa peryinmpoBaHUA MMYLLECTBEHHbIX OT-
HOLUEHWIM, OCNO¥KHEHHbIX MHOCTPAHHbBIM 31eMEeH-
TOM, 1 6e3 TaKOBOro, OCHOBAHO BCE KOIN3UOH-
HOoe perynnpoBaHue MepBblX, NOAYMHAKOLLEE WX
HOpMam ObLLEro rpaKaaHCKOro Npasa;

- Ha TOM e OCHOBaHa cBOe0obpa3Han «B3aMmo3a-
MEHAEMOCTb» MeXAYHapoAHOro YacTHOro npasa
M 06LLEero rpaXaaHCKoro npaea, OTCYTCTBUE MENK-
Ay HAMM abCONOTHO YETKOM pasrpaHnYnTeNbHON
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JINHUU.
He BCAKWIA MHOCTPAHHbIN 3NEMEHT C/YXKUT OCHO-
BaHMEM A5 NOCTaHOBKM KONNIM3NOHHOM nNpobne-
Mbl MU MPUMEHEHMUA YHUDULMPOBAHHBIX HOPM.
C Apyroit cTopoHbl, YHUOULMPOBAHHbIE HOPMbI
NPUMEHAITCA U K OTHOLWEHWUSAM, HE OC/IOXKHEH-
HbIM MHOCTPaAHHbIM 3/1IEMEHTOM;

- OCHOBHbI€ KOJI/IM3MOHHbIE HOPMbI, NpaBuaa 06
aBTOHOMUW BOAIU, NYBAMYHOM MoOpsfKe coaep-
¥KaTCcA B OTPAC/EBbIX aKTax rpaxKAaHCKOro 3ako-
HopaTenbcTsa [12].

Ha ocHOBaHMW BbILLEN3/OKEHHOTO, MOXKHO CAe-
N1aTb BbIBOA, YTO MEXAyHapoAHOe YacTHoe npa-
BO CO3[4aHO [A/1A peryinMpoBaHUA OTHOLIEHUN,
OCNOXKHEHHbIX MHOCTPAHHbIM 3/IEMEHTOM, YacCTb
rpakJaHCKoro npasa, 3aTparvMsatollas BCe ero
NnoAoTPAc/Av U UHCTUTYTbI [12].

MexayHapoaHOe YacTHOE MpPaBO Henb3Aa OTHe-
CTW K OTAEeNbHOW BeTBM NpaBa. Ho, TemM He meHee,
OHO NMPOHM3bIBAET COOOI BCIO NPABOBYO CUCTEMY.
«Camoe TpuBManbHoe aeno, - otmedan d. Xapuc-
COH, - M0 UCKY O B3bICKaHUM IEHEKHOTO 40/ra UK
CNOXKHeWlwee aeno o TpeboBaHMUAX, OCHOBAHHbIX
Ha NpaBe CNpPaBeA/IMBOCTU, MOXKET HEOXKMUAAHHO
CTONKHYTbCA C TPYAHOCTAMMW, MPeoaoneTb KOTo-
pble NPM3BaHO TO/NILKO MEXKAYHAapPOAHOE YacTHoe
npaso» [11, c. 22].

Hanee yxe . HopT nuwerT: «Tem He meHee, MeX-
AYyHapOoAHOe YacTHOE NPaBO, TOYHO TaK }Ke Kak U
[OOroBOpHOE NpaBso, npeacTaBaseT cobon oTaenb-
HOe 3BEHO aHMMWCKOM MPaBOBON CUCTEMbI, HO
He NOTOMY, YTO OHO HEe MMeeT A0 C OAHUM KOH-
KPETHbIM NpeaMeToOM, a MOTOMY, YTO OHO peluaeT
oauH (nnun 6onee Yyem OAMH) M3 Tpex BOMNPOCOB, a
MMEHHO BOMNPOC O:

- OPUCOMKUNM aHIIMIACKOTO cyaa;

- Bblbope NpaB.a;

- MPU3HAHUN U UCMO/IHEHUMN PELLUEHUIA MHOCTPaH-
HbIX cymos» [11, c. 22].

M. HopT Takxke OTpUUAEeT HaAuume y MexayHa-
POAHOr0 YacTHOro MpaBa «OAHOr0 KOHKPETHOro
npeameTa», o4HAKO COMHEHWI B TOM, YTO 3TO
3BEHO, BETBb aHMIMICKOro HauMOHaNAbHOro npa-
Ba, 0bnaaatowan ocobbiMm METOAOM HaxoXAeHUs
KOMMNpOMMCCa MeXAy NpPaBOBbIMM CUCTEMAMM B
X04e PeryinpoBaHMA YaCTHOMPABOBbIX OTHOLLE-
HWI C UHOCTPAHHbIM 31IEMEHTOM, NMOXOMKE, He 1C-
MNbITbIBaET.

OfHO3HAYHO, MeX[AyHapoAHOE YacTHOe MnpaBo
CBA3aHO C TPa*KAAaHCKMM MpPaBOM, HO B Cuay
MEXKYHapOoAHOro Xapaktepa peryampyembix Um
OTHOLLEHUI OTOXAECTBAATL MX MPaBUJIbHO, a C
Hay4YHOM TOUKM 3pPEHUNA Aaxe HeKoppeKTHo. Oco-
6EeHHOCTM NPUPOAbI OTHOLLIEHUIA, METOA0B pery-

JINPOBAHUA CBUAETENLCTBYIOT 06 UX NPEeAMETHOM
cBoeobpasuu, a, cnegoBaTesbHO, U

Ba*KHbIM aprymeHTOM B N0/1b3y CAaMOCTOATENbHO-
CTW OTPAC/IeBOM MNPUHALNENRHOCTM HOPM MENKAY-
HaApPOAHOro YacTHOro npasea.

CBoeobpasune npegmeTta NpPaBOBOro PeEryimMpo-
BaHMA, cneumMdPpurKa MCTOYHUKOB NpPaBa, a TaK Ke
KONIIM3MOHHbIE HOPMbI, BXOAALLME B COCTAB MEX-
OYHAPOAHOro 4YacTHOro npaBa, MOXHO CYMUTATb
HeobXoAMMbIM M AOCTAaTOYHbIM OCHOBaHWEM AA
onpeaeneHna MexayHapoaHOro YacTHOro npasa
B KAyecTBe CaMOCTOATE/IbHOM OTPaCAM BHYTPU-
rocyAapcTBeHHOro npasa. 1o MHeHWIO aBTopa,
COMHEHMA B NPMU3HAHMN MEXKAYHAPOAHOrO YacT-
HOro npaBa B Ka4yeCcTBE CaMOCTOATENbHOM OTpac-
/N npaBa BO MHOrOM MNOPOXAEHblI NMPOLECCOM
KoandpuKaumn.il

B pa3nunyHbIX cTpaHax KoANDUKALMA HOPM MENK-
OYHAPOAHOro YacTHOro NpaBa OCyLW,ecTBaAANaCh M
OCYLLECTBASETCA ABYMSA NYTAMMW: MO0 NPUHATUEM
CrneunanbHblX 3aKOHOB O MeXAyHapo4HOM YacT-
HOM npaBe, N60 BKAOYEHMEM KONIU3NOHHbLIX
HOpPM B OTpac/ieBble KOANDUKALMOHHbIE aKTbl. Pe-
cnybnunKka KasaxctaH nowia no nyTu BKAKOYEHUN
KONNIM3NOHHbIX HOPM B MpakaaHCKMI KogeKc (oco-
6eHHan yvacTb), [parkAaHCKUIA npoueccyanbHbIi
Kogekc, Kogekc o 6pake (cynpy»KecTse) u cembe,
TpyooBoi Kogekc. MNonoxeHua, oTHocawMmeca K
MeXAyHapoaHOMY YaCTHOMY NPaBy, BKAOYEHbI U
B LLe/1bl pAf, TaKMX KaK 3aKOH O rpaxkaaHctee PK
1991 roaa, 3aKkoH o 6exxeHuax 2009 roaa, 3aKoH o
NpPaBoOBOM MOJIOXKEHMN MHOCTPaHUeB 1995 roaa.
Hanbonee no/sHO OTHOLWIEHMUA MEXAYHAaPOAHOro
YACTHOro NpaBa yperyanposaHbl B parkgaHCKom
Kogekce. B MpaxkagaHckom Kogekce PK pasgen 7
Ha3blBaeTca «MexayHapoaHOe YacTHOe MpPaBoO»
MU COCTOWUT U3 ABYX MaBs: rmasa 61 «O6wwme no-
NoxeHua», rnasa 62 «KonnM3MOHHbIE HOPMbIY».
Hopmbl meXKayHapOAHOro YacTHOro npaBa BKAKO-
YeHbl B 3aKoHoAaTenbCcTBO PK. Kak oTpacab npasa
MeXAyHapoaHoe YacTHOe NPaBO XapaKTepusyeT-
csA obuelt 1 ocobeHHoM YacTbio. ObLLLaa YyacTb OT-
paaeT OAHOPOAHOCTb MpeameTa OTPaACNEeBOro
perynupoBaHusa [13]. A ans onpeaeneHus mecra
MeXAyHapoaHOro 4YaCTHOro npasa B cuUCTeMe
npaBa Heobxoanma pa3paboTKa U NpUHATKE cre-
LMaNbHOro 3aKOHA O MEXAYHAPOAHOM YacCTHOM
npase, YTO MO3BO/INT CUCTEMATU3NPOBATL HOPMbI
MEXAYHAPOAHbIX YaCTHbIX OTHOLIEHWI, @ TaKXe
WX peryanpoBaHuA.

Kpome TOro, cuctemHoe perynampoBaHue no3so-
JIUT UCKAUYUTL aybnvpoBaHue Hopm. Mo mHe-
Huto A.H. Munbuosa n A.U. MypaHoBa ¢opma
pernameHTUpPYIOLWMX aKTOB HE ABNAETCA NPUHLK-
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NuanbHbIM, @ Ba*KHO MX CoAepKaHne, NpocToTa 1
06LWenoCcTynHOCTb NOHMMAHKSA, YTO NPOCNEKMBA-
eTcA MMEeHHO B GpOpMe 3aKOHa C UCNOb30BaAHMEM
KomnaeKkcHoro noaxoaa [14, c. 36].

Hannume B coBpemeHHbIX ycaoBuax B MparkaaH-
CKOM KogeKkce PK COBOKYMHOCTM MOJIOXKEHUN,
obbeauHeHHbIX B pasgene «MexayHapogHoe
YyacTHOE NMpaBo», CNOCOBHO BHYLWNTb NpeBpaTHoe
MHEHWE O BKAKOUYEHHOCTN MEXKAYHAPOAHOIO YacT-
HOro nNpaBa B CTPYKTYPY rpa*kAgaHCKoro npasa. B
obocHOBaHME 3TOW TOYKWU 3peHua obpaTumca K
OCHOBHbIM YepTam, XapaKTepU3yLWMM OTPac/b
npasa.

B cBoe Bpems J1.I. AHydpureBoit 6bI10 BbiCKa3aHO
npeanonoXeHne, YTo AaHHbIM War BNoJjHe Mo-
YKeT BbI3BaTb HOBbI BUTOK ANCKYCCUIM O HEKOTO-
PbIX KPaeyro/ibHblX BOMPOCAxX MeXAYHapoAHOro
yactHoro npasa [15, c. 137], B TOM uncne u o ero
CTPYKTYPHOM NPUHAANEKHOCTH, CTaTyCce U MecTe
B topuamMyeckoi cucteme. He ctouT BOCNPUHMK-
MaTb MEeXAYHapOoAHOE YaCTHOE NPaBo B KAYecTse
YacTU rpaXAaHCKOro npaBa TO/IbKO HAa OCHOBa-
HUM BKOYEHHbIX HOPM B PaXKAaHCKUI KOAEKC.
9TO AO/IXKHO 6bITb NOBOAOM NPUHATUA CNELNab-
HOro KOMMIEKCHONO 3aKOHA 0O MeXAYHapoaHOM
YaCTHOM MNpaBe, YTO MOCAYXKUT UCKAOUUTb AOY-
6/11MpPoBaHMM, NPOTUBOPEUMA U PA3PO3HEHHOCTb,
KOTOpaa NPUCYTCTBYET B MHOFOUYMCNEHHbIX aKTax,
cofeprKalLMX HOPMbI MEXAYHAaPOAHOro YacTHOro
npasa (aanee - M4).

Ha ocHOBaHWW BbIWEN3NOKEHHOIO, LUBUANCTU-
yecKas Teopusa MmeeT 6osee CUMbHYIO NO3ULUI0
HeXXenu apyrme Nnoaxoabl, PaCCMOTPEHHbIE B AaH-
HOM nogpasgene. 34ecb BaXKHbl TEOPETUYECKUI

WMHTEepec NpeacTaB/ieH B CUCTEMHOM NPUHASNEXK-
HOCTM MeXKAYHAPOAHOro YacTHOro npasa.
CTOPOHHUKM ABYX OCHOBHbIX MOAXOA0B (MCKAtO-
Yyas KOHUEeNuMo MnoJIMCUCTEMHOCTN) CXOAATCA B
e4AMHOM MHEHWU, onpeaenaa MexayHapogHoe
YacTHOe NPaBo KakK

BHYTPUrocyAapcTBeHHoe. ITO 03HAYaET, YTO B Ha-
LMOHa/bHbIX MPaBOBbIX CUCTEMAX OOBEKTUBHO
MOTYT CYLLLECTBOBATb M AEMNCTBUTENbHO CYLLECTBY-
IOT NpaBOBbIEe CTPYKTYpbl, onocpeaywowme s3aum-
MOAENCTBUE CUCTEM BHYTPUIOCYAAPCTBEHHbIE
OTHOLLUEHWNI Yepes3 MeXAyHapoaHble YacTHble OT-
HOLLEHMA - MeXAYHAapOoaHOe YacTHoe Npaso.
Euwe ogHMM A0Ka3aTeNbCTBOM LMBUIMCTUYECKOM
NPMPOAbI MEXAYHAPOAHOro YacTHOro npasa AB-
NAeTcA U To, YTO NP BCEMN BaXKHOCTM M 3HAYMMO-
CTU YHUOUUMPOBAHHBIX HOPM MENKAYHAPOAHbIX
[0roBOPOB OCHOBHbIM €ro UCTOYHMKOM ABNAETCA
HaUMOHa/NbHOE Ka3axCTaHCKOoe MpaBo, a ¢u3n-
Yyeckune 1 rpuandeckme nmua - OCHOBOMNOAraKo-
wme cybbeKTbl rpaxkaaHCKoro npaea - Hanbonee
MHOTOYUCNIEHHbIE CYOBEKTbI MeEXAYHaPOAHOro
YacTHoro npasa. O4yeBMAHA M KOMMIEKCHOCTb
MeXAyHapo4HOro 4aCcTHOro npasa He B NJaHe
KOHLENUMM MONCUCTEMHOCTM, @ B TOM NAaaHe,
4YTO 33 HEMMeEHUEM KogmdULMPOBAHHbIX UCTOY-
HWKOB TUNa 7 pasgena NpaxkaaHCKoro Kogekca PK,
HOPMbl MeXAyHapoAHOro 4YacTHOro npasa 4ep-
naroTca U3 cucTteMoobpasyowmx U3 Apyrmx akTos
rPa*KAaHCKOro, CEMENHOro, TPYA0BOrO U Apyrux
HblHE CaMOCTOATE/IbHbIX OTpacael npasa, a Tak-
e MeXKAYyHapOAHbIX KOHBEHUMM, COAEpPIKALLUX
YHUOUUMPOBAHHbIE MaTepPUaNbHO-NPABOBbIE WU
KONIIM3MOHHO-NPaBOBbIE HOPMbI.
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KAAGCHKA ULHBHANGTHKHN

C.C.Anekcees

PA3OEN IV
TPAIAHCKOE NPABO B COBPEMEHHYIO 3MOXY

SAMETKWU K NMOCTAHOBKE NMPOBJIEMbI
1

Cpasy HayHy € CaMOoro CyLL,eCTBEHHOrO - MOJIOXKEHUA NPUHLNNNAIBHOIO XapaKTepa.

CnoKHoe, NopoK NpuYyannBoe, NapafoKCanbHOE U TPparMyeckoe, HoO B KOHEYHOM cYeTe HEM3MEHHO
NocTynaTeNbHOe Pa3BUTUE YeIOBEYECKMX LIUBUAN3ALMI U KYIbTYP, OT aHTUYHOCTU [0 COBPEMEHHOM
3NOXM, BbIABUHY/IO B KAYeCTBE OAHOTO M3 y3/10BbIX 3BEHbEB 06LLECTBEHHOIO NPorpecca epamoaHcKoe
npaso.

Tpu obcTOATENBCTBA B TAKOW UCTOPUYECKON U IyBOKO coLManbHON npenonpeneneHHOCTU FpaXK-
[aHCKOro npaBa NpeacTaBAAoTcA Hanboee cyLecTBEHHbIMM.

Bo-n e p B bl X, KaK CBUAETENLCTBYIOT APEBHENLINE NaMATHUKN NpaBa (4aXKe Te, KOTOpble CBA3bIBA-
JIUCb C PEIUTMO3HbIMU BEPOBAHUAMMU U PUTYaNammn U NOTOMY «CBA3bIBaAU» U B YeM-To gedopmupo-
BA/IM HOPUAMYECKYID MATEPUIO), IOPUANYECKME YCTAHOBIEHUSA, NOAYYMBLUME CO BPEMEHEM Ha3BaHWe
«rPakAaHCKO-MPaBOBbIE», HE TO/IbKO OXBATbIBA/IN [N1aBHblE 3/1EMEHTbI MPAKTUYECKON KU3HeaeATeb-
HOCTW Ntofel - COBCTBEHHOCTb, TPYAOBYHO AeATE/IbHOCTb, 06peTeHME U Nepexos UMYLLECTB, UX 3aLLUTY,
CEMbIO U T.A4., HO U B 3TOW CBA3M ABASAINCD UCTOYHUKOM U HOCUTENEM MCKOHHO MPABOBbIX CBOMCTB U
MEXaHW3MOB COLMAaNbHOM perynaummn. MpaxaaHCKO-NpaBoBble YCTAHOBAEHUA (B BUAE NPaBOBbIX 06bI-
Yyaes, NpeLefeHTOB, a 3aTeM M 3aKOHOB) Hayann GOpMMUPOBaTb U BBOAWUTDL B }KMU3Hb /I0AEN TO CamMobbIT-
HOe, YHMKa/bHOe, COLMaNbHO OCHOBATEe/IbHOE N PEryaaTMBHO YTOHYEHHOE, YTO XapaKTePHO MMEHHO
ANA NpaBa KakK Bbiclwelt GopMbl COLMANBHOIO PeryinpoBaHua 06LLeCTBEHHbIX OTHOLIEHWI B YC10BUAX
LUMBUAN3ALUN.

B topmnamnuecknx namatTHUKax JpesHero Mupa co BpemeHem BCe OLLyTUMee AatoT 0 cebe 3HaTb Ta-
KMe OCHOBATe/IbHble Hayala CoLMANbHOW PEryasaLMU, XapaKTepHble 415 NPaBa, KaK «NpuBA3aHHOCTbY
COHCTBEHHOCTU K CTPOro onpeseieHHON NepcoHe, puaNYecKas CamogocTaTOMHOCTb 40roBOPa, «paB-
HOBECHOCTb» MONOXEHUA NNL, B NPABOOTHOLIEHUAX, B TOM YMCNe NpU CAy4aHoW rmbenn BeLn, me-
XaHM3Mbl BOCCTAHOB/IEHWA HAPYLIEHHOro COCTOAHMA, MHOTME Apyrue lopuanyeckme Havana, u ogHo-
BPEMEHHO - ONpeseseHHOCTb, YCTOMUYMBOCTb M 3aLMLLEHHOCTb CKNAAbIBAIOLLMXCA UMYLLECTBEHHbIX U
JIMYHOCTHbIX OTHOLLUEHUIM, HEOHXOAMMOCTb PELLUEHUA BO3HMKAIOLLMX KOHPAMKTOB B NPaBOCYAHOM Mo-
pagke. CnoBom, BCe TO, YTO BO MHOTOM Obls10 06yC/I0B/IEHO CaMOW CyTbHO OTHOLLEHUI COBCTBEHHOCTY,
SKOHOMMYECKOM CBOOOAON, AO3BONNTE/IbHBIM XapaKTEPOM PEeryinpoBaHna, a BNocneAcTBUM B Xoae
NCTOPUYECKOTO PAa3BUTUA BbIKPUCTANIN30BaNOCh B BbICOKO3IhGdEKTUBHbIE CPEACTBA U MeXaHW3Mbl
HOPUAMNYECKOTO PeryIMpoBaHuA B LeIoM, B 06LLe3HaYMMble NPaBoBble LEHHOCTY.

Bo-B T 0 p bl X, Uepe3 cdepy rpakaaHCKOro (4acTHOro) npaBa NPOM3OLLAO ellle B aHTUYHOCTU MOLLL-
HOe M, MOXaNyMh, Aarke «B3pPbIBHOE» WHTENNeKTyanbHoe oboraweHne npasa. Korga pasym, ckaxkem
TaK, «BOpBancA» B 06/71aCTb COLMANbHON PErynaumnmn, n B CBA3MN C NOTPEOHOCTAMMU LEe/10BOMN KU3HU U
IOPUANYECKON MPAKTUKM MPOABUI CBOIO CUAY B €CO34aHUM» IOPUAMUYECKMX MEXAHMU3MOB, KOHCTPYKLNIMA
M KaTeropuii BbICOKOTroO MHTENIEKTYaIbHOIO NopsKa.

Peub MaeT 0 pUMCKOM YaCTHOM NpaBe - COLMANbHOM, ECAN YTOAHO, MMPO34aHYeCKOM GeHOMEHE,
KOTOpPbIN BOLUEN B YE/S0BEYECKYO KynbTypy. [puyem - «Bowen» He Kak cuctema 3PpPeKTUBHbIX KOH-
KPETU3NPOBAHHbIX IOPUANYECKUX MPeanucaHuii, AONYyCTUM, TaKUX, AeNCTBUTENbHO, 3PPEeKTUBHbIX,
KOTOpble CAOXKMAUCL B «30/0Tble» |-l B. pumcKoI topucnpyaeHLMKM, @ KaK COBEpLUEHHan cucTema
HOPUANYECKMX MOCTPOEHMMN, KOHCTPYKLMIA, KaTEropuin, MOHATUMHOIO M NEKCUYECKOTO annapaTta, Cym-
MMpoBaHHbIX B VI B. B «[urectax» Komnuaauuin (kogekce) KOcTMHUaHa.
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Ha 3TOT MOMEHT PMMCKOrO YaCTHOrO NpaBa, K COXaseHUto, He 06paLLeHO AONKHOIO BHUMAHUA B
06LWKMpPHON NIMTepaType, NOCBALWEHHOW NpaBy JpeBHero Pvuma 1 pUMCKOMY NpaBy KaK YHUBEPCabHOM
topugmueckon cucteme. Begb cama no cebe Knaccmyeckas pyMCKan tOPUCTIPYLAEHUNA - 3TO, B CYLLHO-
CTW, IOPUCNPYAEHUMA NPeLefeHTOB, pelleHnin TUMMYECKUX KU3HEHHbIX CUTYaUMIiA, HaKanJaMBaembln
CTONETUAMMU MPAKTUYECKUI OMbIT TaKUX pelleHuii. U noTpeboBanca CUAbHbLIN U OPUTMHANBHBIA YM,
MOLLb MHTENNIEKTA PUMCKUX FOPUCTOB «30/10TOFO BEKAY, - 3aKt0MEHNA Hanbonee BUAHbIX U3 HUX NONY-
YWUIM NPU3HAHKWE B KAYeCTBE UCTOYHMKOB Mpasa (ius respondendi), - 4Tobbl packpblance 1 0bpenm no-
TMYECKM CTPOMHbIN, 3aKOHYEHHbIN BMA, NOCTPOEHUA PUMCKOIO FPaK4aHCKOro npasa. Te MOCTPOeHuUs,
KOTOpble CNyCTA CTONIETUA BAOXHOBUAU YUEHbIX CPeAHEBEKOBbIX YHUBEPCUTETOB U BbI3BAIN K }KU3HU - B
pe3y/nbTaTe MHOFOTPYAHOM PaboTbl TONIKOBATENEN PUMCKOIO NpaBa (r10CccaTopoB M MNOCTII0CCAaTOPOB) -
«MNPaBO YHUBEPCUTETOBY, CaMy TPAKTOBKY PMMCKOrO NpaBa Kak «nucaHoro pasyma» (ratio scripta).

M Korga B KoHue XVIII B. MMmaHyunn KaHT oTHec npaBo (YMCTOe NpaBo) K A8/71eHUAM pa3ymd, TO TaKas
Hambosee 3Ha4YMMasn 33 BClO UCTOPUO PUAOCODUM XapaKTEPUCTUKA 3TOr0 peHOMeHa LUUBUAM3ALLMMU
BO MHOFOM OMMpanacb Ha LLEHHOCTU KyAbTypbl FPayKAaHCKOro NpaBa (K COXKaneHuto, Ao Ceil Nopbl He
MOHATbIX HEMA/NbIM YNCIOM COBPEMEHHbIX GprNocodoB, APYrnX r'yMmaHUTapUEB, C NpeHebpexeHnem
OTHOCALLMXCA K AOTME NPaBa, K K lopUAMYECKOMY NO3UTUBUIMY»).

B-T p € T b X X, UMEHHO pPaXAaHCKOe NPaBo B BUAE CUCTEMHbIX FPaXKAaHCKMX 3aKOHOB (KOAeKcOoB)
33/10}KM/1I0 OCHOBbI COBPEMEHHOTO IPaXKAaHCKOro obuiectsa. Ecam Tpyabl BEMKUX NPOCBETUTENEN, @
3atem KoHCTuTyumMmn n nonmtnyeckme Jeknapaumm Benunkor dpaHuUy3cKon pesBoaoLmm onpeaennnm
NoAUTUYECKME MPUHLMUMNBI HOBOTO BPEMEHMW, ero rocyaapCTBEHHOCTU, BECb KOMMNAEKC NOAUTUYECKUX
WHCTUTYTOB AEMOKpPaThM, TO Ha PpaHLy3CKUIA rparkaaHCKni Kogeke 1804 r., pas nocaefoBaBLUMX 33
HUM HaUMOHaNbHbIX KOAEKCOB rpaxAaHCKoOro npasa, cpeau KOTopbIX Bblaalowweeca MecTo 3aHMmaet
lepmaHcKoe rpaxaaHckoe ynoxeHune 1986-1900 rr., Bbinana nHaa muccma. Muccma - yepHoBas, HO
NCTOPUYECKMN He3ameHUMana - GOPMUPOBaHME U YTBEPKAEHME B CAMOW KMU3HW HE TOJIbKO OCHOB Fpa-
[AHCKOro obLWecTBa, HO U ero KMNA0TUY, ero «Paboymx» MHCTUTYTOB U MeXaHM3MOB. NPUTOM - B KAtove-
BbIX ero chepax: MpPaBoOBOM CTaTyce CybbeKTOB, COOCTBEHHOCTM, OTHOLIEHMAX rPaXKAaHCKOro obopoTa,
MHbIX OTHOLLIEHUAX M CTPYKTYpPax LUBUAM30BAHHOIO PbiHKA, 0OLEel NpaBoBOI MHOPACTPYKType coLm-
a/IbHOrO CTPOA rParkAaHCKOro obuLecTsa.

M nycTb He NpoiiaeT He3aMeYeHHbIM TO 06CTOATENBCTBO, YTO FParKAAHCKME KOLEKChbl HOBOTO Bpe-
MEHMW OKasa/in 3HauyuTe/IbHOE BAMAHME Ha AYXOBHYIO KM3Hb COBPEMEHHOIO OOLLECTBA, €ro Ky/nbTy-
py. IMeHHO rpa)kgaHCKne KoaeKcbl Bnepsble B UCTOPUU CTaIn CTPOro CUCTEMHbIMM 3aKOHaMU B Ca-
MOM TOYHOM W BbICOKOM 3HAY€HUW - 3aKOHOAATE/IbHbIMU AOKYMEHTaMM, B KOTOPbIX peann3oBanch
HopmMamueHble 0606weHus, OCHOBOMONAratoWwme NPUHLMNbI M HAYaNa NPaBa - HOCUTENU AOCTUNKEHW
NpaBOBOW KyNbTYpbl.

Mpexae Bcero nocpeacTBOM CUCTEMHbIX FPaXKAAHCKMX 3aKOHOB peasin3oBanach KynbTypa YacmHo20
npasa. To ecTb TOM cdHepbl NPaBa, KOTOPas B KayecTse KAaccuduUMpyowero Kputepus bbiia ob6o3Have-
Ha elle B PUMCKOM NpaBe, NpM3HaBanacb 1 B CpefHEBEKOBbE, HO TO/IbKO NPU MOMOLLU HOPMATUBHbIX
06006LLEHNI FParkAAHCKMX KOAEKCOB PacKpblaia CBOK CYyTb M UCTOPUYECKOE NpeaHa3HayYeHne B ABYX
OCHOBHbIX KayecTBax.

Bo-nepBbix, B KAa4ecTBe UCXOAHON OCHOBbI («Oyxa») cBOOOAHOrO AEMOKpPATUYECKoro obLuecTsa -
obumesnu U UCMOYHUKAG UCMUHHOU u obecrieyeHHoUl c80600b! Yesi08eKa, pPUOUYECKol asmoHOMUU,
oucrno3umusHoOCcmMuU, NPaBOBbIX Ha4ya/, 6e3 KOTOPbIX HMKAKAA AeNCTBUTENbHAA AEMOKPATUA U HUKAKOM
LVBUIN30BAHHbIN PbIHOK COCTOATLCA HE MOTYT B MPUHLMME, MO CAMOMY CBOEMY cyLecTsy. M BO-BTOpPbIX,
YacTHOE MNPaBo, BbIPA*KEHHOE B FParKAaHCKMX KOLEKCaX, MPW MOMOLLM HOPMATMBHbIX 0606LLeHMI pac-
KPbI/IO CBOIO CYTb M NpeAHa3HavYeHue TaKKe U B BUAE MHTEeNNEKTYalbHbIX NOCTPOEHWN, MEXaHNU3MOB
N KOHCTPYKLMIA 8bICOKO20 MopAoKa (elie 6onee BbICOKOro, YEM 3TO, CKaXKeM, BblN0 XapaKTepHO AN
PUMCKOTO YacTHOro npasa).

K oTMeYeHHbIM MOMEHTaM cneayeT, NoXKaayh, A406aBUTb AULWb TO, YTO B Poccuu, npu BCen CNOXK-
HOCTM M NPOTMBOPEYMBOCTM €e COLMaNbHOM M NPaBoBOWM McTOpuM, B KoHue XIX - Havane XX B. B
cBA3M ¢ pedopmMaToOpCKMMM akumammn AnekcaHgpa ll, cynebHoit pedopmoli 1864 r. Becbma CTpOro
onpenenwsca NpaBoBOM NyTb Pa3BUTMA, B KOTOPOM AOCTOMHOE MECTO 3aHANO0 rpaxKAaHCKoe Npaso.
CBuperenbcTBamm TOMy CTasiM NOAFOTOB/EHHbIM B camom KoHue XIX - Havane XX B. nepenoBon no
CTaHZapTaM TOro BpemMeHu NpoeKT PoccriicKoro Mpaxka4aHCKOro yN0XeHMsA, a B KOHLLENTYalbHOM OTHO-
LWEeHUM OAHO M3 BbIAAIOLLMXCA MPOU3BEAEHNIN MUPOBON IOPUANYECKON NUTEPATYpbl - KHUTa npodec-
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copa MN.A.MokpoBckoro «OCHOBHble NPo6eMbl Fpa*kAaHCKOro nNpasay, yBMAEBLAsA CBET 38 HECKOIbKO
mecaues g0 OKTabpbcekoro (1917 r.) 6onbWEBUCTCKOroO nepesopoTa’.
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HbiHe ke Kak 6yaTto 6bl HabntogatoTcA NPOLLECChl MHOTO NOPSAKa.

B XX B., B MMpe naemn, rocyaapCTBEHHbIX M Hay4YHbIX aBTOPUTETOB, NOACMYAHO, @ NOPOM - OTKPLITO, C
Hanopom cTasia npobueaTtb cebe AOPOry MbiCab 0, Ka3anoch Obl, MAYLLMX NPOLEccax «pacnaga» rpax-
OaHCKoro npaea, o6 yTpaTte MM TOro MICTOPUYECKOTO MeCcTa M TOM POJIM, KOTOPbIE C TAKOM OTYET/IMBOCTbIO
onpeaennancb B UCTopumM obLLEeCTBa.

«lMuTaTeNbHOM NOYBOM» TAKOrO POAA YMOHACTPOEHMIN CTann He TONbKO Tparnyeckme cobbitns XX
B. - MMpPOBbIEe UCTPEBUTENbHbIE BOMHbI, KPOBaBble PEBONIOLMU, TUPAHUYECKUE PEXMMbI BNACTU, TN0-
6a/ibHble 3KOHOMUYECKME NOTPACEHMA, @ OTCIOAA - KPYLUEHME POMAHTUYECKMX AEMOKPATUYECKUX UN-
JIO3UI, HO M HEKOTOpbIEe peasibHble NpoLecchkl B 061acTu npasa.

B XIX B. y:ke ABHO HaMeTW/ICA, a 3aTEM CTal YCUAMBATLCA MPOLECC OTAENEHUA OT rPa*kAaHCKoro
npaBa YacTW CTPYKTYPHbIX NoApasaeneHnit, 0bpeTaloLinmx CamMoCToATEIbHbIN CTaTyC. TakMx, B YaCTHO-
CTW, KaK cemeliHoe npaso, ¢pabpuuHoe (TpyaoBoe) NpaBo, 3eMe/ibHOE NPaBo; B chepe TPAHCMOPTHbIX
OTHOLUEHUI - MOPCKOe NPaBo, «BO3AYyLWHOE» NPaBo U paa Apyrux; B chepe NpMpoaonoNb30BaHUSA -
ropHoe npaso, BOAHOE NpaBo U nNp. B Taknx nogpasgeneHuax Bce bonee 3Ha4YMMbIMU CTaHOBUIUCH
KOMMJIEKCHbIE, a Nog4ac U HEeNoCpPeACcTBEHHO NyBAMYHO-NPABOBbLIE 3/IEMEHTbI.

B 3T0 *Ke Bpemsi U MCKOHHbIE YY4aCTKM rparkAaHCKO-NpPaBoBOro PeryiMpoBaHus, CBA3aHHble C AMHa-
MUKOW rpaxgaHcKkoro obopoTa, cTanum B psfe CTpaH Bce bonee «nepekpbiBaTbCA» 0COObIM TOProBbIM
(KommepueckMm) 3aKoHOAATENbCTBOM. B Takmx CTpaHax Ha NepBoe MEecTo B AE/10BOM KU3HU BMECTO
rpaxAaHCKMX 3aKOHOB BblABUHYINUCHL TaK Ha3blBaeMble TOProBble KOAEKCbI, 0CObble 3aKOHbI O BaHKaXx,
6uprKax, Toprax, a Tak:Ke 3aKoHoAaTeslbHble aKTbl B Chepe UHTENNIeKTYaIbHON («MPOMbILLNEHHON »)
COBCTBEHHOCTU, UCKNOUYUTENbHbIE NPABa B M30OpeTaTeNbCTBe, NaTEHTHOM AeNe U T.4.

B rocyaapcTBax e ¢ npeueaeHTHbIM (aHII0CaKCOHCKMM) TUMOM IOPUAUYECKMX CUCTEM, 0COBEHHO
B CEBEpOaMepPUKAHCKOM MpaBe, rae onpeaenatoLLyto Po/b B CTAaHOBNAEHUN UHCTUTYTOB rPaKAaHCKOro
obuecTBa M pbiHKA Urpaso He KIacCUYECKoe rpaskAaHCKoe 3aKoHO4ATeNbCTBO, @ HEMOCPeACTBEHHO
KOMMepUyecKan NpakTUKa U NpaBocyaHas AeaTeNbHOCTb, CTana CKAaAbiBaTbCs cBoeobpasHas MHpa-
CTPYKTYpa NpaBoOBOro peryJMpoBaHusA, Co34atolLas BreyaTieHMe 0 BO3MOMKHOCTU B Xo4e Uctopuye-
CKOro pasBuTms BoobLle «0b6oMTUCL 6e3 rpaxKAaHCKOro npaBa», CUCTEMHbIX FPa*KAaHCKUX 3aKOHOB.
OTctoga - fABNEHUs KOpnopaTMBHOIo npasa (rnaBHbIM 06pa3om B CBA3W C QYHKLMOHUPOBAHMEM aK-
LMOHEpPHbIX 06LLEeCTB), KBa3MCOBCTBEHHOCTU (TPACTbI), NPAMON KBAa3UAE/NMKTHOW OTBETCTBEHHOCTM 33
KauyecTBO TOBApOB, AONOBOPHOM 3KCN/yaTalMu 31€MEHTOB UHTENNIEKTYaIbHOW COBCTBEHHOCTHU (bpaH-
Yali3mHr, GaKTOPUHT), CONPSAXKEHHbIE C U3BECTHbIMW HEraTUBHbIMWU MpoLLeccamm cBOBOAHOIO pbiHKa,
6/10KMpyeMble BO MMA AEMOKPATUYECKMX U TYMAaHUCTUYECKUX NAEaN0B OTAE/IbHbIMW 3aKOHAMM (TaKK-
MW, KaK 3aKOHbI O 3alLuTe NpaB notpebutenei) n cyaebHon NpakTUKON.

Hapagy ¢ aTumu, Kasanock 6bl, eCTECTBEHHbIMM A5 NPaBa npoLeccamu, B 061acTb rparkaaHcKoro
npasa, NOAKPeNnaAs Bneyat/ieHUsa O «pacnage» 3Tol GyHAAMeHTaIbHOM OTPac/aM, BTOPIINCH KecT-
KMe WAeonornyeckme, 4OKTPUHEPCKME MmMNepaTuebl. B page cTpaH BOCTOYHOrO MMpa, 06bABUBLUMX
06 «ocobom nyTm» K Gnaram obuwectsa notpebseHnna, OCHOBAaHHOM Ha CeMEWHO-NATEPHANUCTCKUX,
rocyZapCTBEHHUYECKUX TPAANLMAX, HANPAMYIO OTBEPI/IM 3anaHble N1MbepasibHble PUIAUYECKUE LEH-
HOCTM, OCHOBaHHble Ha ByATo Bbl YyKA0M A5 BOCTOKa « pUMCKOM NpaBey.

Ewe 6bonee paspyimTenbHble NPOLLECCHI UAEONOTMYECKOTO, JOKTPUHEPCKOro NopsaKa NPousoLLm
B Poccuum nocne ycTaHOB/IEHMA B HEW B pe3y/ibTaTe 60/1bLLIEBUCTCKOrO NepeBopoTa KOMMYHUCTUYECKO-
ro pexknuma. Xotsi no cyrybo nparmaTMyeckMm MOTMBaM M OTYACTM - NPONaraHAUCTCKMM pacyeTam B
Poccnn B 1922 1. 1 6bin NpUHAT pa3paboTaHHbI Ha OCHOBE A0PEBOIOLMOHHbIX MaTepuasnios parkaaH-
CKUM KogeKc (1 cam no cebe 3ToT GaKT UMEET NO3UTUBHOE 3HaUYeHKe), JIeHMHbIM BblN10 06BABNEHO: K...
Mbl HMYEro YacTHOro B 06/1aCTU X03AMCTBa He NPU3HAaeM» Y OCHOBOM COBETCKOrO rpaAaHCKoro npasa
[OOJIKEeH CTaTb He COorpus juris romani, a «Hale peBOOLMOHHOE NpaBoco3HaHMe». CBoeobpasHbIM
ano¢$eo30m Takoh oduLMaNbHOM NAPTUMHOM IMHUM CTaN KypC Ha NPAMYO 3aMeHY rpaAaHCKoro npa-
Ba, MMEIOLLEro «ByprKyasHbIM» U «PbIHOYHbIM» XapaKTep, X03AMCTBEHHbIM NPAaBOM, NMPU3BAHHbIM, NO

1 Cm. coobparkeHus no sTomy Bonpocy A.Jl. MaKoBCKOrO - «BbinasLuee 3BeHO» - BCTYNUTENbHAsA CTaTbA K NEPEU3SaHHOMY He
Tak aasHo Tpyay M. A. NMokposckoro (lMMokpoeckuli M. A. OcHoBHble Npobnembl rpaxkaaHckoro npasa. C. 3-32).



KJIACCUKA HUBUJIMCTUKHU / HAYYHBIE TPY/IbI "OAIJIET". Ne 2. 2017 115

3afB/IEHMAM €ro NPMUBEPIKEHLEB, YTBEPKAATL B 06LLLECTBE Havala rOCyAapCTBEHHOMO NAaHUPOBAHMS,
NPOBOANTb B *KM3Hb MHTEPECHI TPYAALWMXCA, UAEANbl NEHUHCKO-CTA/IMHCKOW NAPTUN U COLMann3ma.

Bce 371 npouecchl B 061acTi npasa XX B. Npuyyaamebim 06pa3om cOnpoBOXKAAANCb MHOTO0bpas-
HbIMW ABNEHUAMM MNOCTUHAYCTPUAZIbHON SKOHOMMKM, HEDLIBANOrO Hay4YHO-TEXHMYECKOTO nporpecca,
ynpaBaeHYEeCKON U MHPOPMALMOHHOW PEBONOLMAMM, KOTOPbIE M BNPAMb CO34aBaIM BeYaTeHne o
TOM, YTO rpa*kAaHCKoe NPaBo, «MPaBo Bellen» UK «NpaBo Ten», basnpyloleeca Ha APeBHEN PUMCKO-
NpPaBOBOW Ky/NbType, yXoaAmUT B npowwioe. [laxe Takol KpynHbIN MbicanTenb, Kak O. LUineHrnep, ncxo-
4R U3 aHaNM3a O6LIMPHOro UCTOPMYECKOrO MaTepuana, NMcas, YTo «aHTMYHOe NpaBo bblio npasom
mes1, Halle e NpaBo - 3TO NPaBO GyYHKYUl. PUMAAHe cO34anun OPUAMYECKYIO CTaTUKY, Hawel 3a-
Jayveit ABNsAeTcA lpuanYecKas AMHaMuKa». M B aTol cBAsK: «...TpeboBaHWeM OyayLiero CTaHOBUTCA
nepecTpoiiKka BCero NpaBoBOro MblLUAEHMA MO aHANOMMKM C Bbicwel GU3MKOM U MmaTeMaTUKON. KNU3Hb
B LLe/IOM: COLManbHasA, SKOHOMMYECKAA, TEXHUYECKan - XaeT, - rosopuT O. LUneHrnep, - Toro, 4tobbl ee
HaKOHELL-TO NOHSAIN B 3TOM CMbIC/E; A/1A OCTUNKEHMUA STON Lenn Ham noTpebyeTca He MeHee CToNeTus
HanpsaxeHHelwen u rmyboyaniuen paboTbl MbiCAN» 1,

3

[a, npeackasanHan O. LUneHrnepom «paboTa Mmbicin», 4eNCTBUTENbHO, CeroaHa naet. U ee pesynb-
TaTbl y)Ke ceivyac BbIPMCOBbIBAIOTCA C BECbMa O4E€BUAHOM ONpeaeneHHOCTbH.

Ho oHu, Bonpekn GyTypuUCTUHECKMM WU OOKTPUHEPCKUM UAEONOTMYECKUM MPEennoOKEeHUAM,
CBUAETENIbCTBYIOT HE O «pacnaze» rpaxAaHCKoro npaBa, He 0 HEKOM MPUHLMMMAIBLHO HOBOM «MNpaBse
bYHKUMIY, @ 0 ABNEHUAX NPOTMBOMOJ/IOKHOTO XapaKTepa - 0 TOM, YTO MMEHHO Cceiiyac, B Halle Bpems,
HavyaNoCb HOBOE 8038bllEHUE 2PAHOAHCKO20 MNPasd, YTBEPKAEHNE €ro UCKOHHbIX Hayaa U LEeHHO-
cTen.

Benpb, Kak nokasana Mctopusa, Kaxkablh KPYMNHbIN NOBOPOT, CABUT B Pa3BUTUM Ye/IOBEYECKUX LMBU-
NM3aLMMA CUHXPOHHO COBNAAAET C KPYMHbIMW NepeMeHamm B 06/1aCTu rparkAaHCKOro npasa.

BoT B camom CKaToM BUAE OCHOBHbIE CTaZMW B 3TON JIOFMKe pa3BUTUA

UMBUAN3ALLUN.

3apoxkaeHue XpUCTUAHCKOWN KynbTypbl, nepBble ¢hasbl ee pa3BUTUA, U O4HOBPEMEHHO - GeHoMeH
PUMCKOrO 4acTHOro npasa.

KynbTypa Bo3poxkaeHus, v 3gech e apyroe peHoMeHaibHOe ABAEHUE - peLenLumna PUMCKOro npa-
Ba, popMMpPOBaHME «NpaBa YHUBEPCUTETOBY.

Mepwogp, MpocselleHnA, Bennkoit ppaHLLy3CKON peBOOLNM, OTKPbIBLUMX 3MOXY Nepexoaa Yyenose-
YyecTBa K UMBMAM3ALMAM INBEPaNbHOMO TUMA, - U BMECTE C TEM - CUCTEMHbIE 3aKOHbI - «KTPaXKAaHCKu1e
KOAeKCbI», - cHavana B 1804 r. - Kogekc HanoneoHa, cronetne cnycta - lepmaHcKoe rpa*kgaHckoe yno-
KeHue, Apyrue CMCTEMHble 3aKOHbI MO rpa*kAaHCKOMY NpaBy, 3aKnajplBalollme B Xo4e CBOero Aen-
CTBUA BaXKHEWMLUME OCHOBbI COBPEMEHHOTO rPaKAaHCKoro obuiecTsa.

BoT 1 celtyac, Ha camom nopore XX| B., 4e/IOBEYECTBO, CYAA NO MHOTMM AaHHbIM, OOHOB/IEHHOE
rpaxkAaHCcKoe NpPaBo CTPEMUTENbHO BXOSAT B HOBYIO MNO0OCY MCTOPUYECKOTO pa3BUTUA.

M B 3TOM CBAI3M BECbMa CMMMNTOMATUYHO, YTO B COBPEMEHHYIO 3MOXY rpa*kAaHCKOe NpaBo Kak bbl
«OMHCUBU/OCHY, «BOCMPASO», CTANO PACKPLIBATLCA HOBbIMM FPAHAMM, NPUYEM - TaK, YTO B LIMBUAUCTMKE
coegMHUANCL ABe GyHAAMEHTAIbHbIE IMHMM NPABOBOrO Pa3BUTUSA, BbliparkatoLLne, C OAHOM CTOPOHbI,
LeHHOCTM YaCTHOro NpaBa, a C APYroi - Hayana eCcTeCTBEHHOrO NpaBa B COBPEMEHHOM €ro 3Ha4YeHuu
(npaBo yenosekKa).

Bce 31O cBMAeTenbCTBYeT O BCe OO/bLIEM U OCHOBATE/IbHOM BXOXAEHUM B KU3Hb 06LLECTBA
2paXO0aHCKO20 Npasa Ha HOBOU cmyrneHuU e2o pa3sumus - epaxoaHckozo npasa XX eeka.

KakoBbl ¢aKTbl, a r/1laBHOE - NPeanocChbiIKK U NOCNeACTBMA TaKOro poaa ABNEHUA COBPEMEHHOM 3no-
Xn?

4

Mpexae Bcero MCCﬂe,D,OBaTGHEVI UCTOPUN N HbIHELWHUX TeH,D,EHLI,Mﬁ pPa3BuUTHUA rpa*KgaHCKOro npasa

W ne Hean e p O.3akar EBponbl. O4epkn mudponornm mmuposoit nctopumn. T. 2. C. 86.
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OOJI)KHO NPUBJIeYb BHUMaHME TO 06CTOATENLCTBO, YTO B pAAe CTPaH C A40CTaTOYHO Pa3BMTON NPaBOBOM
KY/IbTYPOM NPOMCXOAMT OTKA3 OT 3aKOHOAATENbCTBA, KOTOPOe ByaTo Obl MAET «HA CMEHY» FpasKaaH-
CKUM Kogekcam. Hanpumep (Kak 3To npowusolno B NTannm, HEKOTOPbLIX APYrMx CTpaHax), - OTKas oT
0cob0ro TOproBoro Kogekca Kak KogmMduuMpOBaHHOMO aKTa, CYLLECTBYIOLLErO HAa TOM Ke 3aKOHOoAa-
TE€/IbHOM YPOBHE, YTO U FPaKAaHCKUI KOAEKC, M €ero BO MHOFOM 3aMeHSAOLLErO.

Mo cyT 06 aHaNOrMYHOM ABIEHUU CBUAETENbCTBYET, Ka3anocb Obl paKT NPOTMBOMOIOKHOIMO MNo-
psafKka - paspaboTtka B CLLUA mogenbHoro (eaMHO06pasHOro) TOproBoro Kogekca U NpUHATUE B 3aKO-
HOZATeNbCTBE LUITAaTOB OAHOTUMHbIX 3aKOHOAATE/IbHbIX AOKYMEHTOB YKa3aHHOro HaumeHoBaHuA. 6o
MMEHHO Yyepes KoandPUUMPOBaHHbIMA aKT TAKOFO HAMMEHOBaHMA, Pa3pPaboTaHHOro B BUAE MOAEIbHOIO
AOKYMEHTa aMepPUKaHCKUMM CneLmaincTaMm no rpaskaaHckomy (KoMmepyeckomMy) npasy, Ha 3em/to
CLLIA HaKOHeL-TO HaYMHaEeT BXOANUTb TO, YETO B aMePUKAHCKON topUCIpyaeHLMN eLle He 6bIN1o, - MUpO-
BasA 3aKOHOZaTeNbHAA UMBUAMUCTMYECKAA Ky/bTYpa, BbIPpaXKeHHas B BUAE CUCTEMHOIO 3aKOHA, @ 3Ha4uT
- BbICOKMX HOPMaTUBHbIX 0606 LWEeHUA.

Becbma cMMNTOMATUYHO U TO, YTO MPUHATbIE HA MEXAYHapOoAHO-NPaBOBOM, OOHOBCKOM YpOBHE
OOKYMEHTbI MO KOMMepYecKum npobnemam (CobCTBEHHOCTM, AOrOBOPaM, MCKOBOM AaBHOCTU U Ap.)
- 3T0, B CYLLHOCTM, aKTbl FPaKAaHCKOro NpaBa, CYMMUPYIOLLME AOCTUMKEHMUA MCKOHHOMN KYNCTON» LIUBU-
JINCTUYECKOM KyNbTYPbl M HOBblE NPABOBbIE ABNEHUSA NOCTUHAYCTPUANBbHON SKOHOMUKMU.

W1, HaKoHeL, raBHOe 06CToATeNbCTBO PpaKTUYECKOro NopaaKa.

MN3paHHble B nocnegHue AecaTUNETUS rparkaaHCKne KogeKebl (Takue, Kak 'K Huagepnangos, MK Ka-
HafCcKon NpoBuHUMK KBebeK, poccuiickmnii K) - 3To rpaskgaHCKue 3aKOHbl HOB020 MOKO/AEeHUS, Bblpa-
JatoLmMe y¥Ke Ha3BaHHble paHee GyHAAMEHTaNbHbIE IMHUN COBPEMEHHOIO NPaBOBOro Pa3BUTUA.

OcHoBHble M3 3TUX GYHAAMEHTaNIbHbIX IMHWUI, KaK YKe rOBOPUIOCH, -ABe:

BO-MepPBbIX, - 803pOXHOeEHUEe YyeHHOCcmel «4Uucmoa20o» YaCmHOo20 rnpasd, NPU3BaHHOIO pPeasn3oBaTtb
n obecneunBaTb AeNCTBUTE/IbHYIO CBOBOAY Cy6bEKTOB COBPEMEHHOIO rpaxaaHcKoro obuectsa. Mpu
3TOM NpUMeYaTesIbHO, YTO CoAepXKaLLMeca B 3TUX KOAEKCAX U M34aBaeMbIX Ha X OCHOBE 3aKOHaxX Co-
UMaNbHble 31eMeHTbl (B TOM UYMCe - OrpaHUYeHUs NpaBa YacTHOW COBCTBEHHOCTU, Nyb6/nUHbIE A0-
roBOpbI, COLMabHble KOMMOHEHTbl Hac/leACTBEHHOrO NpaBa) He ecTb HeyTo «cmelaHHoe», 6yaTto
6bl 06beANHSAOLLEE OPUANYECKM PAa3HOPOAHbIA MaTepuan, a NpeacTaBastoT coboi cTporo pasmerke-
BaHHbIE - €C/IN HE B 3aKOHOAATE/IbHbIX TEKCTaX, TO U B CTPYKTYPE MPaBOOTHOLIEHUI - CAMOCTOATE b-
Hble YaCTHOMPaBOBblE N NYBANYHO-NPABOBbLIE 3NEMEHTbI, NOAYUHAIOWMECS KCBOUMY» PEXMMAM OpPU-
OMNYECKOTOo PEeryiMpoBaHMA U NMOMELLEHHbIE «BMECTE» BO MMA MyOOKMX COLMANbHbIX Havyan, Havyan
CONMNOAPHOCTU.

W, BO-BTOPbLIX, - AOMUHUPYIOLLAA JIMHUA, XapaKkTepHana 4aa parkAaHCKMX KOAEKCoB nocnepHe-
ro BpEMeHMU, - NPAMOE BblparKeHME B FPaXKAaHCKMX 3aKOHAX CaMOro 3HAUYMTEe/IbHOro AAIBNEHUA B MNpa-
BE& COBPEMEHHOW 3MOXWU - M1Paea 4Yesn08eKa KAK (heHOMeH ecmecmeeHHo20 npaed npuobpemarom
HerocpedcmeeHHoOe U OOMUHUpYowee rnpasogoe delicmeaue, MPOHUKAOM 8 CAMYHO MKAHb opuduye-
cKoli mamepuu.

PaccmoTpum yKa3aHHbIe IMHMM NPABOBOrO PAa3BUTUA HECKOJIbKO NoApobHee.

5

CHayana - 0 Bblpa*keHMM B FParkAaHCKUX KOAEKCcax HOBOrO BPEMEHW Hayan «YMCTOro» 4YacTHOro
npaBa M 0 UX MPUHLUMUNMANBHO CYLLECTBEHHOM poau. MparkaaHCKMe 3aKoHbI (M UX aHanoru - npeue-
OEHTbl B aHITOCAaKCOHCKOM, CeBepoaMepMKaHCKOM MpaBe) yxe Hemano «caenanu» B XIX n nepsoit
nosioBuHe XX B. BO MHOTMX AEMOKPATUYECKUX CTPaHax 3anaja A/1A peasibHOro CTaHOBNEHUSA UMBUIN-
3aunit nmbepanbHOro TMna - GopMMUPOBAHUM COBPEMEHHOIO rpakAaHCKoOro obuwectsa. YTBepanaca
CTaTyC IMYHOM HE3aBUCUMOCTM U CAaMOCTOSATENbHOCTU MHANBUAOB U UX 06beAMHEHUI KaK CybbeKToB
npaga. Mprnobpenm 3HaueHme TBepPA0ro }KM3HEHHOMO NOCTy1aTa MPUHLMUMbI KCBATOCTU» U HEMPUKOCHO-
BEHHOCTU CO6CTBeHHOCTVI, HeaonyCctTMMocCT BmellaTeNbCTBa B YaCTHble aena KOFO-}WI60, B TOM Yunucne
rocygapcTBeHHoM BacTU. [TpOYHO BOLWKM B XM3Hb Hayasna cBoboabl AOroBopa, HeobXxoAMMOCTb 6e3-
YC/IOBHOIO BOCCTaHOB/IEHWA HAPYLUEHHOro MMYLLECTBEHHOIO M NPaBOBOro MNONOXKEHUA NMLA, 3aLLMTa
npaB rpa*kaaH u LPULUYECKUX NNL, HE3ABUCUMbIM CyaoM. To ecTb - NYCTb U He cpasy, NyCcTb B UTOre
YNOPHOro GYHKLMOHUPOBAHUSA B TEYEHNE PAAA AECATUIETUIN, HO BCE XKe UMEHHO B UTOTe TaKoro GyHK-
LMOHMUPOBAHUSA - K cepeaunHe XIX B. cTanu o4eBUAHOW M HEMNPENIOXKHOW LLEeHHOCTbIO «AyX» YacTHOro
npaBsa, ero «41CTbie» Hadyana, naeansbl.
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Mpun 3TOM caMoe CyLLLECTBEHHOE 3aK1H0YaeTCs B TOM, YTO 3TW Hayana 4YacTHOro npaBa «cpaboTanm»
He B TOM CBOeobpa3HOM, KOHKPETM3MPOBAHHOM BUAE, KOrda CKAaAblBatoTcA Nofd BAUSHUEM MHOTO-
06pasHbIX NONUTUYECKUX OBCTOATENLCTB (MM 0BCTOATENLCTB KYNAbTYPbl U cneundryeckoro «ceobos-
HOro» CEeBEpPOaMEPMKAHCKOro pPbiHKa, COXPaHMBLLEro YepTbl «MpaBa CUAbHOIO») M KOrga K HUM B 3TOM
CBA3WN NPMMeELLMBAtOTCA NYyB/IMYHO-MPABOBbLIE 3/IEMEHTbI UK YIPOLLEHHbIE NPaBoBble deHoMeHbI. s
pa3BUTMA COBPEMEHHOM AeMOKPATUM U LUBUIN30BAHHOIO PbIHKA OKa3a/MCb HEOOXOANMbBIMM U afEK-
BaTHbIMW MX HAa3HAYEHMIO MMEHHO MPaABOBbIE MOCTPOEHMSA, KOHCTPYKLMMK, KAaTETOPUN B UX NEPBOPOL-
HOM «4aCTHOMPABOBOWM YMUCTOTE» N UHTENNEKTYa/IbHO PAa3BUTOM KayecTBe.

OHM-TO, 3TU «YUCTbIE» Haya/la YaCTHOro NpaBa, COOTBETCTBYHOLLME UM HOPMbI M KOHCTPYKLUMMK, KaK
6bl NPUYroToBAEHHbIE MCTOpUEN ANA ULMBUAM3ALMIA IMbBepanbHOro TUNa, U NoAYyYUan, MPUTOM Tenepb
Y*Ke B pa3BepPHYTOM U MHTENIEKTYaIbHO 060ralleHHOM BUAE, 3aKPEenIeHne B CUCTEMHbIX FPa*KAaHCKUX
3aKoHax (Kogekcax) nocnegHero BpeMeHU - K NoCAeBOEHHOM uctopun, K 1950-1960 1 nocneayomm
rogam. Mputom B MK Poccum oHKM 3aKpenneHbl ¢opmasnbHO, B BUAE 0606LLEHHbIX 3aKOHOAATEIbHbIX
dopmyn (cT. 1 TK PD).

N opHOBpeMeHHO, TyT e no Bone lpoBeaeHuA (MANM HEYMONIMMOW M OAHOBPEMEHHO 3aragou-
HoOM nornke Mctopmm) Hayana YaCTHOro Npasa Hal/M HOBOE MOAKpPenseHne, obpenm ele U HoBYHO
cnny. K aTomy ke BpemeHu, K 1950-1960 rr., HeoTbemsieMble NpaBa YeN0BEKa, 40 TOro BbICTynaBLIne
NPenMyLLECTBEHHO B BUAE AYXOBHbIX U MAEMHbIX NMPUHLMMOB, 3a4acTyo 0OLWMX NONUTUUYECKUX TO3YH-
roB 1 06LIMX NPABOBbLIX NPUHLMMOB, CTaNAn NpuobpeTaTb NpPAmMoe, HernocpedcmeeHHoe puUduYecKoe
delicmeue, IKOHOMMYECKNE U couManbHble noTpsaceHna 1930—1940-x IT., KNErUMTUMHbIN» NPUXoA K
BNacTK ¢dallm3ma, yrKacbl, TBOPMMbIE HEPEAKO Mo NPUKPbITUEM, Ka3anock Obl, NpeacTaBUTENbHbIX
OEMOKPaTUYECKUX MHCTUTYTOB TOTA/IMTAPHbIMUM PEXMMAMU, UCTPEOUTENIbHAA BTOPaa MMPOBan BOMHa,
- BCe 3TO NoTpeboBano BKAOYEHMA B CAMy OCHOBY AeMOKpPaTUYECKMX 0bLEecTB NpaB YenoBeKa, obna-
OAIOLWMX HENOCPEACTBEHHBIM U MPUOPUTETHLIM HPUAUYECKUM AENCTBUEM.

HenocpeacTBeHHOE topuanyeckoe AelcTBME NpaB YeloBeKa A4ano o cebe 3HaTb B chepe nybanyHo-
ro npaBa - peleHne yuypexaeHNAMN NPaBoCcyama CNOXKHbIX BOMNPOCOB NPUBAEYEHUSA K HOPUANYECKON
OTBETCTBEHHOCTM ObIBLIMX FOCYAaPCTBEHHbIX AEATENEN 33 HapyLUeHWe npas Yenoseka B 1996- 1998 rr.
(81996 1. B [epmaHUM B OTHOLLEHWM BbICLUNX AONKHOCTHbIX v, [AP; 8 1998 r. B BennkobpuTaHUM B OT-
HOLLEeHMM BbIBLLEro YNIMNCKOro AMKTaTopa MNuHoYeTa), B HacToALEe BPEMSA - yupeKaeHue nog arnaon
OOH MeayHapoaHOro yroN0BHOIO CyAa, AeATENbHOCTb NPABOCYAHbIX YUPEKAEHMI NO 3aLWMTe NpaBs
yenoBeKa (npexkae Bcero - B EBpone).

Ho, KakeTcsi, HUKTO He 06paTUA BHMMaHMA Ha TO, YTO HOPUAMYECKM «BO3BbICMBLUMECA» MpPaBa
ye/NoBEKa OKasann Hambonee MOLLHOE B/VAHME HA OCHOBHOW MPeAMET rpaykAaHCKUX 3aKOHOB - Ha
YyesioBeKa, ero CTaTyc M BO3MOXHOCTM - U OTCIOAA@ HA CUAY COAEPKALUMXCA B FParKAAHCKMX 3aKOHaXx
YACTHOMPaBOBbIX Hava. MNpuyem - Kak pas B NocneBoeHHoe Bpems, HaumHaa ¢ 1950-1960 rr. EcTtb Be-
COMble OCHOBaHWA NonaraTb, YTO UMEHHO HOPUANYECKN «BO3BbICMBLUMECA» MPaBa YeN0BEKA pPe3Ko
NOAHANM U TPAXKAaHCKO- NPABOBOM CTaTyC IMYHOCTU, Aa/IN HOBbIE FOPUAMYECKM HAZEXKHbIE MMMNYbChI
K aKTMBHOCTM M TBOPYECTBY, NPABOBOM 0H6eCcneyeHHOCTU ero KYaCTHbIX» OTHOLIEHWUH, opUANYECKOM
3aLUNLLEHHOCTN KOMMEPYECKUX AEN U UX Pe3ynbTaToB. TO eCTb MPUBE/IN K TOMY, YTO FpaKAgaHCKUe Ko-
OEKCbl Nnoc/siegHero BpeMeH U MoryT 6biTb 0603HaUYeHbI B KAYecTBe rpaKkAaHCKMX 3aKOHOB «HOBOTO
NMOKONIEHMA» - 3aKOHOB, IAe CM/1a MPAXKAAHCKUX 3aKOHOB, OCHOBAHHbIX Ha YaCTHOM MpaBe, COeANHU-
Jlacb C CU/ION NpaB YesioBeKa, KOTopble 0bpenn HenocpeacTBEHHOE M NMPUOPUTETHOE HopUANYECcKoe
aencreme.

Ha moW B3rnag, rpa*k4aHCcKne 3aKoHbl, OCHOBaHHbIE Ha YaCTHOM MpaBe, He TONbKO Bbinn Npuyro-
TOB/EeHbl MicTopuel ANna Hawero BpeMeHW, A1 BXOXAEHUA YenoBeYvecTBa B 3MOXy LMBUAU3ALMIA NU-
6epanbHOro TMNa, HO U Kak bbl «0XNAanAn» BOCCOEANHEHUSA C FOPUANYECKM KBO3BbICUBLLUMMMUCAY Mpa-
BaMW YesioBeKa. M Torga, Korga 3To peasibHO NPOKM30LWI0, SKOHOMUYECKMI U couManbHbii 3dEKT oT
OENCTBYIOLLLEro NpaBa OKa3a/icsA B BbICLIEN CTEMEHM MOLLHbIM, BbiTb MOKET, No NH06bIM MepKam - Nno-
TpACaOLWMM.

Hapo nonaratb, 4TO NpoLBeTaHME PA3BUTbIX AEMOKPATUYECKUX CTPAH, OT/INYAIOLWMXCA HbIHE NpPo-
OYKTUBHON 3KOHOMMWKOM, AOMWHUPYIOLWMM CPEeAHUM KNacCoOM, YCTOMYMBBIM SKOHOMUYECKUM U CO-
LMaNbHbIM Pa3BUTMEM, - BCE TO, YTO NPOM30LWI0 KaK pa3 nocne 1950-1960-x rr., umeno 8 Kayecmeae
00HOU U3 pewarouux 0CHO8 HOBOE, 8038bICUBLIEECA 2paXOAHCKoe npaso. Hapsaay v B CBA3M C HAay4YHO-
TEXHMYECKMM MPOrpPeccom, MMaBHbIM «MOTOPOM» M UCTOYHMKOM 3SHEPIUU «B3PbIBHOTO» 3KOHOMMU-
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YECKOro pasBUTUA B 3Ty MOPY CTaj YeN0BEK, 3HAOWMI «cebe LieHy», YBEPEHHbIN M 3alLULLEHHbIN,
PACKPEenOoLLLEeHHbI NpaBom M 0bpeTWnin B NpaBe HeObXoAMMble OCHOBbI 415 BbICOKOW aKTMBHOCTY,
TBOPYECTBA, AEP3HOBEHHOIO Aena, OCHOBAHHOIO Ha NPeAnpPUUMUYNBOCTU, PUCKE U JINYHOW OTBETCTBEH-
HOCTM 3a pe3ynbTaThbl Aena, AN NPOAYKTUBHOIO BOM/IOWEHUS B MPON3BOACTBEHHYIO M NOBCEAHEBHYIO
¥KU3Hb, BbIT U JOCYT HAYYHOW MbIC/IN Y TEXHUYECKUX CBEPLUEHUIA.

MprXoAnTCA TOPbKO COXKANETb, YTO «KAapAUHabHbIE» 3KOHOMMUYECKME pedopmbl B Poccum, 06baB-
NEHHbIE B KAYECTBE «PbIHOYHBIX» N «IMBEpabHbIX», HAYaUCh U MePBOHAYaNbHO Peann3oBaInch CU-
JI0M BIacTW B poccuitckom obluectse B 1992 . u nocieayowmx roaax npu oTcyTCTBUM COBPEMEHHOIO
rpa*kAaHCKOro 3aKOHOAATeIbCTBa, OCHOBAHHOMO Ha YacTHOM Mpase, U ewe 6onee - NPU OTCYTCTBUM
OpPMEHTaUMM B 3KOHOMMYECKOW 061acTi Ha dyHAAMEHTabHble MpaBa YesoBeKa. Bo Bcakom caydae
- 6e3 onopbl Ha 3T OCHOBOMOANAratoLMe Hayana, 6e3 KOTOpPbIX COBPeMeHHan PbIHOYHAA 3KOHOMMKA
rpa*kAaHCKOro 0bLLEeCcTBa HE MOYKET COCTOATLCA B MPUHLMME.

MonutTuyeckme cTpacTu, CTpemneHve MNyTem 4yyaofencTBEHHOTo CPeAacTBa - pbiHKa! - fobutbes
BceobLero cyactba, 6opbba 3a BNACTb, KAaK 3TO HM Pas MPOUCXOAWIO B POCCUIACKON UCTOPUM, - BOT
YTO OKa3anocb Ha NpakTuke. Tem 6osee, YTo TpU (OCHOBHbIE) YacTu MpakaaHCKoro Kogekca Poccuu,
MPUHATOrO HECKO/IbKO NeT cnycTa, B cepeanHe 1990-x IT. u B nocieaytoLme rofbl, OKas3anncb BnoaHe
COOTBETCTBYIOWMMM CTaHAAPTAM NEepesoBOi UMBUANCTUYECKOW KyNbTypbl, TPE6OBAHMAM LMBUIN30O-
BAHHOM PbIHOYHOW 3KOHOMMKW. HO MaxoBMK CIOXKMBLUEINCA K TOMY BpEeMEHW OLHOBPEMEHHO NPOrocy-
[ApCTBEHHOM M AMKO-PbIHOYHOW 3KOHOMMKM Y¥Ke BO BClo paboTan...

YBbl, 4O CUX NOP Cpeau KapAuHaNbHbIX pedhopMaTopoB ObITYeT NpPeacTaBleHne O TOM, YTO «pPbl-
HOYHble pedopMbI» MOTYT PEann30oBaTbCs U B TEX YCOBUAX, KOr4a NpaBa YesoBeKa OTOABMHYTbI Ha
BTOPOW N/aH, Ha 0604YNHY COLMANbHOM U SIKOHOMUYECKOWM KU3HU, e NPEUMYLLECTBEHHOE 3HaYEeHUe
MMEIOT CU/IOBbIE, aBTOPUTAPHbIE METOAbI BNIACTBOBAHMS.

6

EcTb 34€ech elle 0AMH MOMEHT B COAEPMKAHUM COBPEMEHHOTO rPaKAaHCKOro npasa, KOTopbli Tpe-
6yeT cneumanbHOro BHUMaHUA. 3TO - TO 0B6CTOATENLCTBO, YTO MMEHHO Ha OCHOBE YaCTHOrO NpaBa,
«0bbeanHMBLIEroca» C NpaBaMu YenoBeKa, CoLMabHble Hauyana *KM3HU B NOCTUHAYCTPMA/IbHYIO 3M0-
Xy MOYyYatoT UCTUHHYIO peannsaumio.

3TW coumanbHble Hayana HaWAM CBOE MAEO0N0rMYECKOe U CEMAHTMYECKOE BblpaskeHWe B LUMPOKO
PacnpPoOCTPaHEHHbIX HbiHE GOPMY/ax - «COLMaabHOE rocyAapcTBO», KCOLMANUCTMYECKME UOENY», BTO-
poe «MNOoKoseHne» NpaB Yenoseka 1 T.4. Ho HenpepbIBHO CONPOBOXKAAIOLLAA HAC, I0AEN, Apama C/1oB
M PeasnibHOM KM3HM 3aK/0YAETCA B TOM, YTO KaK TO/IbKO 3T GOPMY/Ibl HAUMHAIOT HaNPAMYHO - «Hanps-
MYIO», 3HAUYMT, Yepes rocyLapcTBO, BAACTb, MONUTUYECKME NHCTUTYTbI - BOM/IOLLLATLCA B }KMU3Hb, TaK OHM
TOTYAC Ke, CKaXKem TaK, 060pauMBaloTCA CBOEN MPOTMBOMNOJIONKHOCTBLIO - BMELLaTe/IbCTBOM B/AaCTU B
JINYHYIO KU3Hb, BCECUIMEM YNHOBHMYECTBA, YHUKEHMEM YE0BEKA KMUIOCTAMMY U T.M.

MoaTBep:KAEHNE TOMY - KOMMYHUCTUYECKUIA CTpOoI B Poccun, page Apyrux eBponenckux n asmar-
CKMX CTPaH, B KOTOPbIX 3aMeyaTesibHble 103YHIM O «MpaBax TPYAALMXCA», BNACTM TPYA0BOr0 HapoAa»
M Apyrve 3a o4eHb KOPOTKoe Bpema 0b6ecLeHUIMCb, Nepectann YTo-Anbo 3HauuTb, @ B CTPAHax yT-
BEPAMANCL CaMble YyA0BULLHbIE TOTA/IMTAPHbIE PEXMMbI 32 BCIO MUCTOPUIO YenoBeyecTBa. Bnactb c ee
KOBapCTBOM, NOAYMHEHMEM YeoBeKa becnoLLagHoMy AMKTATY, MAE0N0MMYECKMM AOTMaM, He OCTaB-
NANA HAKAKUX HaZEeXA,

[na Toro, utobbl Myb6OKME CoLMaNbHbIE HAaYaNa, CHUMalOLWMeE KPaiHOCTU MHAMBUAYAIM3MA U 3T0-
n3ma cBoboaHOro obLEecTBa M ypaBHOBELLMBAOWME Noc/ieaHNe 0bLLecTBEHHbIMKW 61aramu, yTBepam-
IMCb HEOBXOAMMO MO KpaliHeil mepe, BO-MepBbIX, UX CTPOroe, OTBEYatoLLLEee CTPOH KU3HM CBOBOAHOIO
06LecTBa KOHLLENTYya/IbHOE BblpayKeHWe, a BO-BTOPbIX, OnpeaeseHne Tol NPaBoBO OCHOBLI, Ha NoYBe
KOTOPOM OHU TONBbKO M MOTYT GaKTUYECKM Peann3oBaThbCs.

M To, n pgpyroe, K ropgocT! oTe4YecTBEHHOM HayKu, U bblio, Ha MOW B3MA4, ¢ Heobxogumol ybe-
AWUTENbHOCTbIO CAENaHOo NPaBOBEAAMM- UMBUANCTAMM B CaMblii KaHYH 60/1bLIEBMCTCKOro NepeBopoTa
OKTAbpna 1917 r., cobnasHMBLWErO Ntoael NepcnekTMBOM CKOporo n Bceobuero cyactbs. B paboTax
N.A. TIOKPOBCKOTO, APYrMX KPYNHbIX POCCMICKMX NPaBOBEAOB rMy6oKMe coumanbHble Havyana Hawam
KOHLLeNTyaibHOe BbiparkeHue He B puaocodmm HoBOro AKOObI BbICLLETO YyA0AEMCTBEHHOTO «COLMab-
HOro CTPOA», a B MAee coyuansHol conudapHocmu (MPUTOM He B KayecTBe AIOrMCTCKOM OpueHTaumMm
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Ha 3aMeHy npaB ogen «YHKUMAMMY, a HAaNpPOTUB, B BMAE CONNAAPHOCTU CBOBOAHbLIX MHAMBMUAOB,
06/1a4al0WMX HEOTHEMIIEMBIMW NPABaMM U COLMANbHOM OTBETCTBEHHOCTbIO). [PaBOBOI e OCHO-
BOW NPETBOPEHMA B KM3Hb MAEMN COLMANbHON CONMAAPHOCTK, NO pa3paboTKam POCCUMICKMX NpaBoBe-
[l0B, NPW3BaHO CTaTb - U y»Ke BO MHOTOM CTa/10 B IeMOKPATUYECKMN Pa3BUTbIX CTPaHaX - COBpemMeHHoe
2PaXOaHCKoe 30KOHO0amesnbCcmeo OCHOBAHHOE Ha YacmHoMm npase. 60 TONbKO «MOYBa» YacTHOro
npasa No3BOAAET B MHOrO06pasHbIX rPaXKAaHCKO-MPaABOBbIX MHCTUTYTaxX (COBCTBEHHOCTW, Hacneno-
BaHMsA, 4OTOBOPOB U ApP.) YTBEPAMTb COLMA/bHbIE LEHHOCTU, UMEIOLLME B HEMANON Mepe NybanYHO-
NpaBoOBble XapaKTePUCTUKK, HO He ywemMadowue ceobody Yes08eKa, e2o Heomvemsaemble npasa u,
CTano 6bITb, COXPAHAOLME LLEHHOCTM COBPEMEHHOM YaCTHONPABOBOM Ky/bTYpbl, KYNbTyPbl NPaB Yeso-
BEKa, @ 3HaUYUT - NPOCTOP AN aKTUBHOCTM, TBOPYECTBA M NEePCOHaIbHOW OTBETCTBEHHOCTM IMYHOCTM.

7

Pa3BMBasACb B COCTaBE BCErO MParkAaHCKOro 0b6LEeCTBa - Kak ero HeobXoAMMbIV M aKTUBHbIW 3/1e-
MEHT - COBPEMEHHOE TPaskKAaHCKoe NPaBo OTPakaeT «Ha cebe» MHOrve Apyrue, He OTMEYEHHble
paHee ABNEHWA M NPOLECCHl HbIHELWHeW anoxu. Hanbonee cywecTBeHHble B 3TON CBA3U U3MEHEHMSA
MPOM30LW/N U NPOUCXOAAT Cenyac B 0O4HOM M3 OCHOBHbIX, ONPeaeNatoWem MHCTUTYTE FPaXkKaaHCKOro
npasa - B UHCmumyme npasa cobcmeeHHoCMU.

3TW M3MEHEeHUA B rparkAaHCKO-NPaBOBOM MHCTUTYTe MpaBa COHGCTBEHHOCTM MPOTMBOPEYMBbI. B
KaKOW-TO Mepe - MONAPHO NPOTMBOMNO/IONKHbI, AAXKe KYPbe3HbI.

34ech - ABa OCHOBHbIX NpoLiecca.

MepBblii M3 HUX pacKpblBaeT GpyHAAMEHTaIbHble LLEeHHOCTM TPaykAaHCKOro npaBa, CBOMCTBEHHbIE
eMy M3HayasnbHO, Mo camoi ero npupoge. Co6CTBEHHOCTb B ee 06LecoumanbHbIX XapakTepucTnKax
(cm. pasgen «CobCcTBEHHOCTb» B YacTW BTOPOW HACTOALLEro M34aHuA) B MNOSHOM Mepe pacKpbiBaeT
CBOM 0COBEHHOCTM MMEHHO B rpaykAaHCKOM npase. Hanbosee cywecTBeHHO B AaHHOM 06/1acTy - To,
YTO peyb MAET O MOLLHOM «OTAa4Ye» B 3KOHOMMYECKOM M COLMANbHOM KMU3HWN 8elyHOl cymu npasa cob-
CTBEHHOCTM - TOW peluatoLiei ee 0cobeHHOCTU (B BUAE 3aKpenNeHHbIX, HaYMHAA C HanoJeoHOBCKOro
KopeKca, NnepcoHanmMcTMyeckom npmupoasl CO6CTBEHHOCTM B KaYecTBe «4acTHOM» U CBOMCTBA «abCcontoT-
HOCTW» NPaB), KOTopasn Yepes MexaHW3m «CBOel BNacTU U cBoero nHtepeca» (A.B. BeHeguMKToB) no3so-
NIMNa B ycnoBusAxX GOPMUPYIOLLETOCA FPaXKAaHCKoro obLecTBa MMEHHO «Belam» Kak 06beKkTam npasa
Cco6CTBEHHOCTM CTaTb OCHOBOM [1AaBHOTO CTUMYAA K MHTEHCUBHOMY TPYAY, UMMY/IbCOM K COBCTBEHHbIM
MHBECTULMAM, BOXKEHUAM LOX040B B MOAEPHM3ALMI0 NPON3BOACTBA, PaKTOPOM OTBETCTBEHHOCTM 33
cBOe X03alcKoe feno. To ecTb - Kak pas Toro, YTo 1 06ycNoBUAO B 06CTaHOBKE TEXHMYECKOro Nporpec-
Ca rMraHTCKMIA B3NET PbIHOYHOW, KanuTalMCTUYECKOW SKOHOMMKKN, HAaKONNEHWE «BeLHbIX» 6OoraTcTs,
nepexog Ha 3Tol 6ase - K elle bonee MOLLHOMY, MOCTUHAYCTPMANbHOMY Pa3BUTUIO.

Ho ecTb M B T O p O ¥ npouecc B NpaBe CO6CTBEHHOCTM - NPOLLECC BO MHOTOM MPOTUBOMO/IOMKHO-
ro 1 gaxke napagoKca/sbHOro CBOMCTBA. ITO CBOEMO POAAa «yXO4» WAM OTXOA» NPaBOOTHOLIEHMIA B
chepe cobCTBEHHOCTM OT UX NEPBOPOAHON «BELLHOM CYyTU» C BECbMa CBOE0bpasHbIMK, NOPOI NPOTH-
BOPEYMBbLIMM MNOCNEACTBUAMM.

Mpexae Bcero, XxapaKkTepHoe AN PbIHOYHOW 3KOHOMWKM, OCOBEHHO B YCNOBUAX LMBUAM3ALMNA
nmbepanbHoOro TMna, BoBaevyeHne B 061acTb NpPaBa BCE HOBbIX M HOBbIX Y4aCTKOB »KM3HM 0b6LuecTBa
NPMBENo, MOMMMO UHbIX NOCNEACTBUI, K TOMY, YTO OKa3a/10Cb HEOHXOAMMbIM PACMPOCTPAHUTL MPUH-
LMN cO6CTBEHHOCTM C €r0 NEPCOHANUCTUYECKMM XapaKTEPOM M NPaBOBbIM CBOWCTBOM abCONOTHOCTH
(NpaBOBOM UCKNOYMTENLHOCTM) Ha Pe3yabTaTbl U 06BEKTbI MHTENNIEKTYaIbHOM, AYXOBHOM AeATe/IbHO-
ctn. OTctoga - nossneHve GeHomeHa, B NONHOW Mepe elle He OCMbIC/IEHHOTO HayKoW, - Mpasd UH-
mesnekmyasnsHol cobcmeeHHOCMU (ABNEHNA, OKa3aBLUEroca B 04HOM KaTeropmasibHOM pAay C «Bell-
HOW COBCTBEHHOCTbIOY»), TAK}Ke CTaBLLEro cepbe3HbIM GpaKTopom 0b6LLEeCTBEHHOTO Nporpecca.

B yCn0BMAX PbIHOYHOMO X03AMCTBA, B 0COBEHHOCTM NOCTKAaNUTaNNCTUYECKOW 3KOHOMMKN, Hayanu
NPOMCXOAMTb AOBOJIbHO CYLLECTBEHHbIE U3MEHEHMA U B KACCMYECKOM NpaBe CO6CTBEHHOCTU, UMEtD-
LWEM BELLHYIO Npupoay, T.€., YCI0BHO roBops, B BELLHOM NpaBe cO6CTBEHHOCTU. B CBA3W C TeHAEHUM-
el K KOHLeHTpauun KanuTana, ero akumoHepHbiMM Gopmamm (Co BCEMM MX MPOTUBOPEYUMBLIMM MO-
CNeACTBMAMM), @ TaKXKe B CBA3M C PA3BUTMEM «3HAKOBbIX», MMCbMEHHbIX CNOCO60B GUKCaUMil peun,
yCNOXKHeHMeMm 1 rnobanusaumnein opm MHPOpMaLUK, - B CBA3M CO BCEM 3TUM COBCTBEHHOCTb CTana
Bce 6o/ee «NepeKkoYeBbiBaTb» B OTHOLLEHMA MO KOPraHM3aLMm» U «YNpPaBAEHUIO», B KOPNOPaTUBHbIE
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WMHCTUTYTbI, XapaKTepHble A5 aKUMOHEPHOro NpaBa, a PUKCMpPyeMble TUTY/bl COBCTBEHHOCTM CTanu
obpeTaTb HOBble «3HaKoBble» GopMbl, GOPMbI LieHHbIX Bymar, 1 bonee Toro - «nepekntoyaTbCsa» B
MHbOPMALMOHHYIO chepy, BNIOTb 40 «be300KyMmeHTapHOro ob6opoTa» LeHHbIX Bymar, MHbIX 3HaKOBbIX
dopm PuKcaumm n peanmsaumm rpaxKaaHCKMX Npas.

BonpeKkn MHeHUIO paga nccaenoBaTeneil, BO3BECTUBLUMX O K KOHLLE» K/TACCUYECKOTo rpaKAaHCKoro
npaBa, yKazaHHble U3MEHEHUS HaxoAaT BNOHE YA0BAETBOPUTENbHOE 06bACHEHWE B PyHAAMEHTA/b-
HbIX FPa*KAaHCKO- NPaBOBbIX KAaTEropusx, HaNPUMep, B MOHATUN «BecTenecHom BeLLn», BbipaboTaHHOM
elle B pUMCKOM topucnpyaeHumn . [la u ganbHelwee pasBMTUE KaTeropMaabHOro annapara rpa>kaaH-
CKOTO NnpaBa Ha TaKol OCHOBE - NepCcneKkTUBa BO3MOXKHAA, B KAKOM-TO Mmepe onpasaaHHas.

03ab04YeHHOCTb BbI3bIBAET APYroe - NpaBo cOBCTBEHHOCTH, «NepeKoYyeBaBLllee» B 061acTb ynpas-
NleHuA, B UHPOpPMaLMOHHY0 cdhepy 1 CoXpaHMBLLEE NPaBOBOE KayecTBO abCcoNOTHOCTHU, CTUMYNA Ha-
palmnBaHmA abcontoTHoro ob1agaHnsa matTepmanbHbIMU LEHHOCTAMMW, BMECTE C TEM TepseT 3HauyeHue
CTUMYyNa K MHTEHCUBHOMY TPYyAy, MMMY/bCa BAOXKEHWUI CBOUX A0XOA0B B MOAEPHM3ALMIO NPOM3BOA-
CTBa, NEPCOHA/IbHOM OTBETCTBEHHOCTM 3a X03AMCKoe aeno. OTcloaa AaxKe B yCNOBUAX Pa3BUTOrO Ka-
NMUTAZIMCTUYECKOTO XO3AMCTBA (rae MmexaHU3mMbl CTUMY/IMPOBAHMA «Ha OCHOBE BELLEN» BO MHOTOM Y:Ke
BHeApeHbl B chepe Npomn3BOACTBA) NPOUCXOAAT ABNEHUA UCTOPUUYECKUN TparMyeckmne - BO3BpalLEHME,
npamo no MapKcy, «HaemHoro pabctea» ¢ ero HeadPeKTUBHbIM TPYAOM, a OTClo4a M ABAEHUSA 06-
paTHOro CBOMCTBA, MOMUCTUHE Kypbe3Hble - BO3BPAT B BUAE apeHAabl AU «Npeanpuatuii paboTHUKOBY»
K OrpaHUYeHHbIM BELLHbIM OTHOLLIEHMAM, HO UMEHHO - K TaKMM, B KOTOPbIX B CUY BO/bLLEN «BELLHO-
CTU» CYLLECTBYET 3HAYMUTE/bHbIA MOTEHUMAN CTUMYAMPOBAHUA K TPYAY, COBCTBEHHbIM MHBECTULIUAM
N OTBETCTBEHHOCTU 3a Aeno (bonee nogpobHble XapaKTEPUCTUKM O FOCYAapPCTBEHHOM COHBCTBEHHOCTU
- cM. B pasgenax «CobcTBeHHOCTbY, «BceneHHan u yenosek» (n. 25-31) B 4acTu, NOCBALWEHHON obLLe-
coumnanbHbiM Npobiemam) 2.

YBbI, BCE 3TN OCOHBEHHOCTM MpaBa COOBCTBEHHOCTM HE OblIM NPUHATbI BO BHUMaAHWE Npu obuLU-
aNbHOM «nNpuBaTU3aLMNY, NpoBegeHHoM B 1992— 1995 rr. Tem 6osee, 4UTO aKUMOHEPHbIe 0bLWEeCTBa,
Ha3BaHHble B. JIeHMHbIM NpeaaBepbeM K COLMANU3MY, AeNCTBUTENbHO, NPAaKTUYECKM NnLLaoT 60/1b-
LUMHCTBO aKLUMOHEPOB NnpaBa COBCTBEHHOCTM BO BCEX €r0 3HAYMMbIX XapPaKTEPUCTMKAX U OTKPbIBAOT
NyTb K TEM YepTam «COLMAIN3Ma», KOTOPbIE MO BEPOBAHUIO BOXKAA MEXAYHAPOAHOro npoaetapmarta
OTHOCATCA K CUNOBbIM MEeToAaM, ANKTATYpPe, KO BCEBNACTUIO «M3BPaHHbIX M HA3HAUYEHHbIX» KL,

rnybokaa gepopmauma cO6CTBEHHOCTU, CNYYMBLLAACA B COLMANIUCTUYECKUX CTPaHax, ABAAeTcA 06-
CTOATE/IbCTBOM, NMO3BOIAKOWMM MOHATb U CAOXKHOCTU pedopm B «CTPaHaxX couManmM3ama», U OMNacHo-
CTW, Taslmeca B camoMm GeHOMEHE rocyaapCcTBEHHON cObCTBEHHOCTU. Heyaava obuumnanbHoOM «npu-
BaTM3auumM», npoeaeHHon B 1992-1995 rr. B Poccumn, 06bACHAETCS He TOIbKO W, NOXKaNyh, AarKe He
CTO/IbKO OTCYTCTBMEM AO/XKHOW NPaBOBOM KYAbTypbl M UCNONb30BAaHWMEM B NPUBATU3ALMU UHCTUTYTA
aKLMOHEpPHbIX 06LWECTB, CKOIbKO TEM, YTO BO MMS BbICTPOro MNOAUTUYECKOTO U MO CYTU YTOMUYECKOTO
ycrnexa He bblna peannsoBaHa AeNCTBUTENbHO NepBooYepeHas mepa (0 KOTopoi B Havane AeMOoKpa-
TUYECKUX MEPEMEH CnpaBeganBo bbiNo 3aABAEHO) - pas2ocyoapcmesneHue ToTalbHO MOHOMOIU3UPO-
BAHHOM COHBCTBEHHOCTH.

B nepcneKkTMBHOM e OTHOLLIEHWUWN HY>KHO OTAAaBaTb ACHbIA OTYET B TOM, YTO GEHOMEH rocyAapCTBEH-
HOM COBCTBEHHOCTM MO CamMOl CBOEW MPUPOAE TauT OMACHOCTb KCOCKa/b3blBaHMAY» 3KOHOMMUYECKMX
OTHOLLEHUI B 06/1aCTb aAMUHUCTPATMBHOIO YNpaBAEHUS CO BCEMWU BbITEKAIOLWMMK OTCOAA NeYaib-
HbIMM 3KOHOMMYECKMMW N COLMANbHbIMU NOCNEACTBUAMM. B 06CTaHOBKe e KoprnopaTuBHOro obuie-
CTBa, Hecyulero Ha cebe cneapl M UMNY/IbCbl TOTA/IMTAPHON CUCTEMbI, aKLMOHUPOBAHHbIE MMYLLECTBA
BMOJIHE COYETAIOTCA C METOAAaMM B/IACTM aBTOPUTAPHOIO TUMA U NO ONpPeaeneHno He MOryT NPUBECTU
K MOZepHM3aumMm obLLecTBa, MCNOBEAYIOLLEro naeanbl U LEHHOCTM AeMOKPaTMM 1 Npasa.

1 [1.B. Myp3uH, OTMCTMBLUMIA 3TO 0BCTOATENBLCTBO, MULLET, YTO BOMPOC O HecTeleCcHbIX BeLax «BTOpraeTcs, noxanyi, B chepy
NCUXONOTMM aHTUYHOM M COBPEMEHHOW LUMBUAM3ALMMN: BecTesecHOoe VMYLLECTBO MOSBUIOCH B PUMCKOM YacTHOM npase B
CUNY ero HenpeB3oMWAEHHOM I0TMYHOCTU... BecTenecHoe MMyLLECTBO BblI0 OTBEPrHYTO MOCTAHTUYHBIM FPAXKAAHCKMM MPaBOM
M3-33 NPaKTULM3MA 3anNagHOW LMBUAM3ALMKN U ee U3IULLIHErO yBedYeHna dunocoduein matepnanmsma» (MypsuH [.B.
LleHHble bymaru - 6ectenecHble Bewu. M.: CtaTyT, 1998. C. 70.).

2 3pecb HAago MMETb B BUAY, YTO B MNOIHOM COMIaCMU C OTMEYEHHbIMM SKOHOMUYECKMMM U COLMANbHBIMM MPOLLECCaMM CO-
BPEMEHHOE rpaXAaHCKoe NpaBo NpuAaeT BeCbMa CyLEeCTBEHHOe 3HaYeHMe «BELLHOM COCTaBAAtoLWel» B NpaBe apeHaa-
Topa, B 0COBEHHOCTN B 061aCTM apeHabl 06bEKTOB HEABUKMMOCTU (CM. B 3TOM CBA3M COOBpPaXKEHUA B MHTEPECHOW CTaTbe
B. CeHunweBa - «K Bonpocy o nepesoae fo/ra apeHAo4aTeNs Npu Npoaarke apeHLOBAaHHOMO HeABUMKMMOTO MMYLLLECTBA»
(FOpwucT. 1998. Ne 40).
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EAMHCTBEHHbIN NYTb, CNOCOBHbIN BbIBECTM 06LLECTBO U3 CO3AaBLLENCA CUTYaLMUK, TPO3ALLENA TOTalb-
HOW KaTacTpodoM, - 3TO UHTEHCMBHOE Pa3BUTME MAJIOT0 U CpeaHero npeanpUHMMaTeNbLCTBa - NPoLecc,
TO U AeN0 NHULMNPYEMBIIA, HO ABHO (M HAMHOTO) 3aMa3AblBatoLLNIA, @ 1aBHOE C ycrnexom 610KnpyemMbiit
CYLLLECTBYIOLLEM 3KOHOMUYECKOW CUCTEMOW N KOHTPOIMPYEMbIN ee CUA0BbIMU CTPYKTypamu. [ymaert-
CAl, UTO TONIbKO MPOLLECC, B OCHOBE KOTOPOrO - 3HEPrna U UMMybChl, naylimMe OT Masoro 1 cpeaHero
6u3Heca, cnocobeH obecneynTb TOT HanaHC Mexay «BellHOW» COBCTBEHHOCTbIO U COBPEeMEHHbIMU
dbopmamun ee moandUKaLIMK, KOTOPbIA TONIbKO U MOXET CTaTb OCHOBOI COBPEMEHHON MmoaepHMU3aLnn
oblecTBa, ero pa3BuUTUA NO NyTM AeMOKpPaTUK U NpaBsa.

8

CylecTBeHHble M3MEHEHUS MPOUCXOAAT U B APYroOM WMCKOHHOM MoApa3fAeneHun rpaxaaHcKo-
NpaBOBOro PeryiMpoBaHus - B 0653aTe/IbCTBEHHOM MNpaBe.

B rnyb6oKoWM B3aMMOCBA3M C TEMM NPOLECCAMM, KOTOPbIE HbIHE XapaKTepPHbl AN1A OTHOLEHWUI cob-
CTBEHHOCTM, @ IMaBHOE - HaNpPsIMYO OTpaKasi 0COBEHHOCTM AMHAMMKM COBPEMEHHOIO PblHKa TOBApoOB,
KanuTasoB M TpyAa, Apyrue ABNEeHUA NOCTUHAYCTPUANbHON SKOHOMMUKMK, AatoT 0 cebe 3HaTb BeCbMa
3aMeTHble TEHAEHLUMM PAa3BUTUA KOHCTPYKTMBHOIO COAEPKaHMA rPpaXKAaHCKMX NPaBOOTHOLWEHWN.

MpaBaa, B AaHHOM 06/1aCTM COBPEMEHHOTO rParkAaHCKO-NPaBoBOro peryaMpoBaHmna Heobxoammo
OT/IMYaTb OT ABJEHUS 3aKOHOMEPHOTO Y BO MHOTOM YHMBEPCA/IbHOTO XapakTepa Te cBoeobpasHble,
HepeaKo CamoObITHbIe MHCTUTYTbl U KaTeropuu, Kotopble (MONHOCTbIO WAWM B KAaKOW-TO 4YacTu) oby-
CNoBNEHbl cneundUKoit MCTOPUYECKOTO M NPaBOBOro Pas3BUTUSA, B 0COBEHHOCTH, B YC/10BMAX CEBEPOA-
MepPUKaHCKOW NpeueaeHTHOM topuanYecKol cuctembl. Beab WMPOKOE MCMNOb30BaHWE, Hanpumep,
KOHCTPYKLUMIA TpacTa (ooBepuTenbHOW COBCTBEHHOCTM), dpaHYan3nHra, psaga ApYyrux COBPeMEeHHbIX
WMHCTUTYTOB B HEMA/ION CTENEeHW 0BYCN0BAEHO TEM, YTO MO NPUKPLITUEM TPAAULMNOHHBIX UHCTUTY-
TOB (BeLHOM cCOBCTBEHHOCTUN, MHTENNEKTYaIbHOM COBCTBEHHOCTU) OCYLLLECTBAAETCA MHTEHCMBHAA KOM-
MepyecKas AesATelbHOCTb MO PeannsaLmm «4yxom» cobcTBEHHOCTU. XapaKTepHO, B YaCTHOCTM, YTO No
dpaHYai3nHIy CornacHo AOroBOpY YCTAaHAB/AMBAKOTCA BECbMA XECTKME OTHOLIEHUA MeXAy NpaBoob-
nagartenem, NepebiM 1 NOCAEAYIOLMMM NONb30BATENSMU C OYEBUAHBIMM 3/IEMEHTAMMU MOHOMO/IbHOTO
XapaKTepa 1 C HeKMMUK abCoNOTHbIMM NPaBaMu NOAb30BaTeNs Ha onpeaeneHHon Tepputopum L. Ckna-
OblBAlOLLMECA B 3TOW CBA3M OPUAMYECKUE OTHOLLEHMA, OTparkalolime ocoObeHHOCTU amMepPUKaHCKOro
KanuTaaM3ma v TPaHCHALMOHAbHbIX KOMNAHWUI, eZlBa 1M BO BCEM MMEIOT YHMUBEPCa/bHbIM XapaKTep.

Cpean Hanbonee obLLMX 3aKOHOMEPHbIX ABMEHUI HbIHEWHEro BpemeHu B ob6s1acTn obsasaTenb-
CTBEHHOTO MpaBa MOXKHO, NoXKanyi, 0603HaUYNTb TaKMe ABe TEHAEHLUMN.

Bo-nepBbiX, 3TO NOBbIWEHME YAe/bHOIro Beca BELLHO-NPaBOBbLIX 3/1EMEHTOB (3/1IEMEHTOB UCKHOYN-
Te/IbHbIX MPaB) B CTPYKType 0653aTe/IbCTBEHHbIX NPABOOTHOLWEHKI. KaKk Bbl KOMNEHCUPYS «YXOA4» Bell-
HOro COAEepPKaHNS U3 OTHOLLEHMIA COBCTBEHHOCTU, NEPE/INB €ro B YrNpaB/ieHYeCKO-UHGOPMALNOHHYIO
cohepy, coBpemeHHoe 0b6a3aTeNbCTBEHHOE MPaBo B YeM-TO NPMHUMAET «Ha ceba» npaBoBoe onocpea-
CTBOBaHMeE BeLLHbIX OTHOLLEHWI, MOPOXKAAA B 3TOM CBA3M CyObEKTMBHbIE NpaBa, 6M3KMe K «CamMom»
cobcTBEHHOCTM (CBOEro poaa KBasncobcTBEHHOCTL). TaKoBbI, Hanpumep, NpaBa apeHAaTopa, B 0cobeH-
HOCTM Npu GMHAHCOBOW apeHae (N1M3nHre), «40BEepPUTE/IbHOIO YNpPaBAAoLLEro». AHaNOMMYHbIN XapakK-
TEP UMEIOT - yKe B chepe MHTENNEKTYalbHOM COBCTBEHHOCTU - MpaBa Nob3oBaTens npu dpaHYan3nH-
re, Korga cyb6bekT ucnonb3yet GUpMeHHOe HaMMeHOBaHME, APYTNe IEMEHTbI YYXKUX UCKOUUTENbHbIX
npas, NpeAcTaBAAIoLLME «PACKPYYEHHYIO BbIBECKY», KAK CBOW COBCTBEHHbIE.

Bo-BTOpbIX, 3TO 60O/IEe LIMPOKOE UCMO/b30BAHUE KTPETbEro NnLUa» (MPUTOM «TPETbero NnuUa» B
CTPOro B MaTepuanbHOM cmbicie!) B cybbeKTHOM cocTaBe 06A3aTe/IbCTBEHHbIX MPAaBOOTHOLEHUN.
Mpuyem peyb MAET HE MPOCTO O MHOXECTBEHHOCTU UL, B 06A3aTeNbCTBE, KOrda NPOUCXOANT «yaBOe-
HUWe, yTPOEeHME 1 T.4.» CYObEKTOB Ha CTOPOHE KpeauTopa Uan A0MKHUKA, @ 0 NPUOBPETEHNN CTONKOTO
N B KAKOW-TO Mepe TUMMYECKOro xapakTepa, Tomy ¢eHOMEHY M TeM Cay4Yasim, KOTopble paHee npea-
CTaBAA/INCD, NOXKANYM, UCKNHOYEHUAMM M3 06LLLEero npasBumaa (Hanpumep, B NPaBOOTHOLLEHUSAX MO nepe-
BO3Ke rpys3os).

9TO - BK/OYEHME B COCTAB CyObEKTOB 00A3aTeNIbCTBA KTPETbEro /NLAY, 3aHMMAIOLLLEro CBOE 0CO-
60e mecTo B cybbeKTHOM cocTaBe obs3aTenbcTBa. Kak 3TO NMPOMCXOANT, HaNpUMep, B OTHOLIEHUSX
Mo JIN3NHTY, KOHCTPYMPYEMbIM B KayecTBe egMHOro 06sa3aTeNbCTBEHHOro NPaBoOOTHOLLEHUS, Koraa co

1Cm. no aTomy BOMnpocy MHTepecHble coobpaskeHua I.E. ABmnosa (MpaskaaHcKuil Kogeke Poccuiickoint degepaumm. M., 1996.
C. 556).
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CBOMMM CNeLmpUYeckMmmn npaBaMm U 0683aHHOCTAMM yYacTByeT, HapAAy C apeHaoaaTeNlem U apeH-
[aTopoM, elle n «npogasel». Becbma cBoeobpasHble «TPEeTbM NLLA» BbIPUCOBbIBAOTCA NpU AoBe-
PUTENbHOM yNpaBaeHuM, GaKTOpPMHIe, NPU PacyeTax Mo aKKPeanTUBy, HEKOTOPbLIX APYrMx oba3aTesb-
CTBEHHbIX NPaBOOTHOLWEHUAX. M XOTA 34eCb HYKHO BMAETb W AABHO MOAMEYEHHbI B AnTepaType
cBOe0b6pasHbIit abcontoTHO-NPaBoBOM pedaeKkc obAsaTenbcTBEHHbIX NpaB (B.K. Palixep), U «coBme-
WeHMe» L, B LLeNOYKe NPaBOOTHOLEHMI, BCE Ke MaTepuasibHO-NPaBoBas KOHCTPYKLMUA «TPETbero
ML@», No BCEM [aHHbIM, - AB/IEHNE 3aKOHOMEPHOe, OTpaKatoLee yCoKHeHne n anddepeHumnaumio
(GUHAHCOBO-X035MCTBEHHbIX OTHOLWEHWI, PAa3BUTME BELLHOW U MHTENNEKTYalbHOW COBCTBEHHOCTH, He-
06X04MMOCTb BCECTOPOHHErO 06ecneyeHunsn 1 3almTbl rpaskA4aHCKMUX Npas.

Brnpouem, CKaxy elle pas, HY»KHO M B KOHTEKCTE PacCMaTpMBaeMbiX TEHAEHLMI B COBPEMEHHOM
0653aTeNbCTBEHHOM NPaBe BHMMATE/IbHO NPUMMAAETLCA K TOMY, HAaCKO/IbKO BBEAEHHbIE B COBPEMEH-
HOe POCCUICKOE MPABO «HOBbIE» MHCTUTYTbl OTPAXKAKOT 3aKOHOMEPHbIE MPOLECChl HbIHELIHEro rpa-
OaHCKOro obLecTBa, a He ABMAIOTCA MNPOCTbIM «BMOHTUPOBaHUEM» OPraHUYECKM HE CBOMNCTBEHHbIX
Hallemy NpaBy KOHCTPYKUMIA M KaTeropuid. Mpuyem - TaKMm «BMOHTUPOBAHWEM», KOrda MOryT 6biTb
yTpayeHbl QyHAAMEHTa/lbHble LEHHOCTU TPaykAAHCKOro npaea. TaK, BBeAEHWE MHCTUTYTa «OTBeT-
CTBEHHOCTM NPOAYLEHTa», Npeanonaratolero BO3MOMKHOCTb BO3MELLEHMA Bpeaa, NPUYMHEHHOro
BC/IeACTBME HEA0CTAaTKOB TOBApOB (paboT, ycayr) ntobomy notepneswemMy, He3aBUCMMO OT TOTO COCTO-
N1 M OH B JOrOBOPHbIX OTHOLIEHMSAX C MPOAABLLOM MW HET, - BNOJIHE ONPaBAaHHOTO B aHI/10- amepu-
KaHCKOM NnpeLeaeHTOM NpaBe - B POCCUIMCKOM M APpYTnX IOPUAUYECKMX CUCTEMAX C PAa3BUTOM KyAbTypoi
3aKOHOZATE/IbHO OTPEery/MpPOBaHHbIX AOTOBOPHbLIX 06A3aTeNbCTBEHHbIX OTHOLUEHWIA TauT ONacHoOCTb
paspylLeHna NopsAaKa CTPOro MHAMBUAYaIM3NPOBAHHOM «40M» YYacTUA U NOTEPb KaXKaoro cybbexTa
B LLeNM B3aMMOCBA3aHHbIX AOroBOPHbIX 0653aTeNbCTB (OTpMLATeIbHOE NOCNeACTBUE, AANEKO HEe BO
BCEM KOMMNEHCUPYEMOE PAa3BUTUEM PErPecCHbIX OTHOLLEHWUIA).

9

B 0621acTV rparkAaHCKOro NpaBa HbIHELWHAA 3N0Xa HaK1aAblBAET CBOIO NeYaTb, Pa3yMeeTcs, He TO/b-
KO Ha ero MHCTUTYTbI - UHCTUTYTbI NpaBa COHCTBEHHOCTU M 06A3aTENLCTB. 346Ch MPOMUCXOAAT NPOLECChI,
3aTparneatoLme NpoLecchbl CTPYKTYPHbIX NpeobpasoBaHmMii HALMOHANbHbIX OPUANYECKUX CUCTEM.

Beab GopmMmmnpoBaHMe COBPEMEHHOTO rPaXKAaHCKOro 0bLeCcTBa M B HE MEHbLUEN CTEMNEHM - HAYy4YHO-
TEXHUYECKMUI NPOrpecc, C KOTOPbIM Ye/I0BEYECTBO NOAOLL/IO K KOHLY BTOPOrO ThICAYENETUA XPUCTUAH-
CKOM 3pbl, MOPOANIN HOBbIE CNOXKHblE NPOH6EMbI, BbI3BA/IM K ¥ KM3HWU HOBbIE «MAACTbl COLUANBHOCTUY
Ha Pa3/IMYHbIX YY4aCTKaxX XU3HW obLwecTBa. M 3TO - He TO/IbKO WMPOKUE U MHOroobpasHble y4acTKu
06BEKTUBUPOBAHHbBIX AYXOBHbIX LLEHHOCTEN (C HeM3beXHbIM, AYMAETCs, «CNeAcTBMEM» - HeobXxoan-
MOCTbI KOHCTUTYMPOBAHMA MHCTUTYTA MHTENNEKTYAIbHOW COBCTBEHHOCTH), MHOOPMALMOHHbIE CTPYK-
TYPbl, KOTOPblE BO MHOTOM «BTAFMBAOT» CTPOrO BELLHblE OTHOLWEHWA, HO U PAL APYTUX ABNEHUA U NPO-
LLeccoB, B TOM Yncie B chepe KooK, B OTAE/IbHbBIX CEKTOPAX MOCTUHAYCTPUANIbHOM SKOHOMMUKM.

34ecb, Ha y4aCTKax COLMANbHOM KMU3HU, UMEIOLLMX HENOCPEACTBEHHOE OTHOLLIEHMWE K MPaXKAaHCKO-
My NpaBy, NPUBNEKAIOT BHUMaHKe cBoeobpasHble popmbl NpesnpPUHMMaTENIbCKOM PbIHOYHOM aKTUB-
HOCTWU. 3T PpopMbl AENCTBUTE/IBHO BECbMa CBOEOOPa3Hbl, U UMEHHO MX MPEXAe BCEro MMen B BUAY
O.lLneHrnep, Korga yTBepKAan, YTo HbIHE Hy}KHa NepecTpoirika BCEro NpPaBOBOro MblLUEHMA, NO aHa-
NOTnK C Bbicwen GU3MKON M MaTeMATUKOM, M YTO AS1A 3TOro «Ham NoTpebyeTca He MeHee CToNeTus
HanpsaxXeHHelwen u rmyboyanuen paboTbl MbICAN».

BbITb MOMKET, 1 BNPAMb 34eCb YK BOBCE HEMPUrofAHa HeKasa «lopuanyeckas Kiaccuka», U cama
¥U3Hb TpebyeT NPUHLMNNANBHO HOBbIX NOAXOA0B Y COBEPLIEHHO HOBOrO BUAEHWUSA NPaBOBbIX KaTero-
pWi1, CBA3AHHbIX C KQYHKLUMAMUY N KIHEPTUEN», T.e. KAYECTBEHHO OT/IMYHbIX OT «MNpPaBa BeLen», HeKon
«IOPULNYECKON CTAaTUKM», BA3UPYIOLWMXCA HA MOHATUAX M KOHCTPYKLMAX PUMCKOrO YaCcTHOrO NpaBa’?

Mpw oTBETE HA TAKOrO POAA BOMPOCHI CAeAYET B MEPBYIO ovepesb MMETb B BUAY, YTO NPABO B LLE/IOM
- 3TO TaKoW cBOeobpasHbI MHCTUTYT COLMANbHOM ¥KU3HM, KOTOPbLIA NO CaMoW CBOEM Npupoae, reHe-
TUKE M OpPraHMYeckUm GYHKUMAM, COMPANKEH C BHEWHUMU, 0O BEKTUBMPOBAHHbLIMU OTHOLIEHUAMM.
Ero UCKOHHOE, NpMpoaHOe NpefHa3HAYeHUe - MMEHHO CTAaTUKa, PeryiMpoBaHUe BHELWHUX, «npes-
METHbIX» OTHOLWeHKI. Coobpa3HO 3STOMy NpaBo, oTBeYatowwee TPebOBaHMAM COBPEMEHHOMN NOCTUHAY-
CTPUaNbHOW 3MOXM, MPMU3BAHO 3aHMMATHCA HE YEeM-TO «APYrMMY, T.e. BOBCE He COLMaNbHbIMU AeNamMu,
eMy MO POXKAEHUIO U NO OPraHWKe He CBOMCTBEHHbIMW. HanpoTWB, ero CMbIC/ M NpeAHa3HavyeHne K
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B HOBOM 0BCTaHOBKE - B CBA3W CO BCEM KOMMIEKCOM NPobaem, CNOXKHOCTAMMK, OonacHOCTAMKU U beaa-
MW 3TON 0BCTAaHOBKM - B TOM, YTODbI NO-NpeXXHeMy pellaTb «npobaembl CTaTUKM» - cO34aTb CMpPo20
onpeodesieHHy, HOPMAMUBHYIO U meepoyto, HO0eH HO obecrie4eHHY 0CHOB8Y 0714 8Ce20 KOMIAeKcd
cospemMeHHbIX OmHoweHul, 8 Mom Yucsae U 018 Ux OUHAMUKU.

Hy, a KaK BbITb C TEM, YTO B 3KOHOMWYECKOM U COLMANbHOM XKMU3HM COBPEMEHHOTO 0bLLEeCTBa, Aelt-
CTBUTE/NIbHO, BO3HWKAIOT HOBblE AB/MEHUA, BblpaXKeHHble B PEHOMEHAX KAKTUBHOCTU» U K3IHEPTrUm»?
Kaknum obpasom npaso v topuamnyeckas HayKa Npu3BaHbl Ha HUX pearnposaTtb?

Hapaay c TwartenbHol npopaboTkol dyHAaMeEHTaNbHOIO KaTeropMaabHOro annapaTa M 0CHOBOMO-
Naralowmx PUANYECKUX KOHCTPYKLMIA (TaKMX, KaK NpaBO UHTENNEKTYa/lbHOW COBCTBEHHOCTH, «bec-
TeNecHble Belm» U Ap.), No BCeM AaHHbIM, 6b110 6bl onpaBgaHHbIM GOpMUpPOBaAHME CBOEOHPA3HbIX
noapasaeneHunin B CTPYKType npaBa, KOTopble NPU3BaHbl Obin 6bl CTaTb OCHOBOW A/1A PELUEeHMA CNOXK-
HbIX 9KOHOMWYECKMX U COLMabHbIX Npobaem, opuamMyeckn onocpeacTBoBaTh HOBbIE «MNACTbl COLMU-
ANbHOCTUY.

M BOT 34€eCb, HapAAy C TAaKUMM NogpasaeneHUAMM, KaK IKON0rMYecKoe NpaBo, MHPOPMALMOHHOE
NnpaBo, eCTb OCHOBAHMA AN KOHCTUTYMPOBaHMA CBOEOOPA3HOro CTPYKTYPHOro noapasaeneHuns, ume-
HYeMoro «npeanpUHUMaTENIbCKMM NPaBom». MOHATHO - HAA0 CPa3y *Ke 3aMEeTUTb - HE B TOM BapUaHTE,
Koraa nog, sTM TEPMUHOJIOTMYECKMM 0603HaYeHNEM, B AENCTBUTE/IbHOCTM, UMEETCA B BUAY «XO35M-
CTBEHHOE MpPaBO» - OTPacC/b, KOTOPas, N0 MHEHUIO ee NPUBEPKEHLEB, bblna NpM3BaHa B COBETCKOE
BPEMA «3aMEHUTb» FPaXKAaHCKOe NPaBo M CTaTb BblparKeEHMEM MAPKCUCTCKO-NEHUHCKOM UAE0N0MNH,
MAaHOBbIX COLMANNUCTUYECKMX OCHOB «0bLLecTBa coumanmnamar». A B TOM BapuaHTe NOHUMaHWA npea-
NPUHMMATENIbCKOTO NpaBa, Korga MMerTcs B BUAY CBoeobpasHble dopmbl NpennpuHUMaTEIbCKOM
AKTUBHOCTW, 3HEPrMK, TBOpYecTBa. To ecTb Korga, gencteutenbHo, no cnosam O. LLneHrnepa, «gna
Hac opraHusaTop, nsobpeTtaTtenb U NpeanpUHUMaTENb ABNAIOTCA meopsweli cunoll, KoTopas BO3AeN-
CTBYET Ha Apyrue, UCnosnHAWUe Cusbl, NpUaaBaa UM HanpaBieHWe, Hame4vasa Lean u cpeactsa gna
nx genctemna. N Te n gpyrne npuHagnexat SKOHOMMUYECKOM KN3HUM He KaK BAage/blibl BELLEN, HO KaK
HOCUTENW sHeprum» 1.

[a, nepen Hamu - cneumdPUUeckne BHYTPUXO3AMUCTBEHHbIE OTHOWeEHMA. Ho ropmngmyeckoe cBoeo-
6pasue Ux peryinpoBaHusa He MOXKET BbiTb NOHATO 6e3 Toro, YTobbl He B3ATb 3@ UCXOAHYIO OCHOBY
TAKoOro NOHMMAaHWUA camy cymoe npednpuHUMamesnsckol desmesnibHocMu ¢ npasosoli CMopoHsI (4To,
K cyacTblo, Hawo oTparkeHue B TK PO 1994-1995 rr.) - Hayan cBoboabl U AUCNO3UTUBHOCTU, KOTOPbIE
B COOTBETCTBMW C LLEHHOCTAMM IPa*KAAHCKOro NpaBa OnpeaenatT UCXOAHbIe opuaMYecKkme No3nLmm
AnA «TBOopAWen cunbl». OHU-TO N Peanms3ytoT 3IKOHOMUYECKME OTHOLUEHWA, BblParkeHHble B C/10Be
«3Heprusa». Ctano bbiTb, HOBbIE B AaHHON 061aCTN NPaBOBbIE IBIEHMA CeAyeT pacCMaTpUBaThb B Kaye-
CTBE NMPO000aMHeHUA U pa3zeumus GyHAaMeEHTA/IbHbIX NPABOBbIX KaTEropuii U LEHHOCTEN, BblPaXKEHHbIX
B AOCTUXEHMAX rParKAaHCKO-NPaBOBOM KyAbTypbl, @ HE B KA4YeCTBE TOro, YTO AOJIKHO 3aMeHUMb 3TU
NnpaBoOBble KaTeropmun 1 LEHHOCTU.

A oTtctoga v BbiBog, 60s1ee obuero nopaaKa. HoBble SKOHOMMYECKUE, COLManbHbIE, NPAaBOBbIE pea-
JIMN COBPEMEHHOM 3M0XM, EC/IM HE PYKOBOACTBOBATLCS ONPOMETYMBLIMU GYTYPUCTUYECKMMM COObpa-
KEHUAMMU WU AOKTPUHEPCKUMU UAEO0NOTMYECKMMUN YCTPEMNEHMAMM, BOBCE He NpeanoiaratoT Toro,
YyTOb6bI «OTOPOCUTL BCE CTApOE» M CO34aBaTh B 06/1acTM NpaBa BCe 3aHOBO, POPMMPOBATL topuaunye-
CKME MOHATUA N KOHCTPYKLUMM C KYUCTOrO NNCTa», ONMPancb Ha OAUH NULWb HbIHELWHWUA 3KOHOMMUYe-
CKWUI N couManbHbIi onbIT. HanpoTuB, N0 BCeEM AaHHbIM, NI0A0TBOPHOE OCMbIC/IEHME (aKTOB coBpe-
MEHHOWN AEeNCTBUTE/IbHOCTM MOXKET ObiTb peasn3oBaHoO Ha ocHoge docmuxceHuli mupoeol npasosoli
Kynemypsl, (pyHOAMeEHMAMbHbIX HAY4YHbIX UeHHocmell, BbiIpabOoTaHHbIX MHTENNIEKTOM W Ta/laHTOM cre-
LMaNNCTaMM MHOTUX NMOKONIEHWUI HA OCHOBE TPYAHOM NPaKTUKM, MOPON B HeNerkon 6opbbe, B CTOSIKHO-
BEHWN UHTEPECOB M PA3HbIX HAYYHbIX U NPAKTUYECKM 3HAYMMbIX NOAXOA0B.

BoT noyemy Hambonee afeKBATHOM B HayYyHOM WM MPAKTUYECKOM OTHOLLUEHMAX XapPaKTEPUCTUKOM
HOBbIX NMOAPa3Ae/ieHNn NpaBa, B TOM YncCne - NpeanpMHUMATENbCKOrO, ABAAETCA UX onpeaesieHne B
KauecTBe 8MOpPUYHbIX, KOMII/IEeKCHbIX ompacsel. I He ToNbKO NOTOMY, YTO OHU - BO BCAKOM C/ly4yae, Ha
nepBbix MOpPaXx, 40 TOro Kak OHM B MOIHOM Mepe eLle He BbISIBUAM CBOIO LOPUANYECKYIO CNeUNPUKY 1 He
HapacTU/IM CBOW, CAMOBbITHbI NPaBOBOM MaTepuan - NPeAcTaBAAT cO60 KOMMNAEKC pa3HooTpacae-
BbIX 31€MeHTOB. [1aBHOE, YTO NpeaonpenenaeT Nx oLueHKy B KauecTBe BTOPUYHbBIX, KOMMNAEKCHbIX, 3a-
K/tOYAeTCs B TOM, YTO OHM AarKe B chepax CBOUX cneumPpuyeckmx oTHOLWEHUIM HAaNPAMYHO BOMIOLLAOT

Y1 neHean e p O.3akar EBponbl. Ouepku mopdonorum mmposoi uctopum. T. 2. C. 86.
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T€ NpPaBOBble€ HAa4Ya/sia, KOTOPbIE XapPaKTEPHbI ANA OPYrnx OTpacneﬁ, B A@aHHOM Chny4ae - ONA rpaxaaH-
CKOro npasa, ero ,D,O3BOJ'IVIT€!'IbHOIZ npupoasbl.
10

KpaTKo - 0 MOAHOM HblHE XapaKTEPUCTUKE PAXKAAHCKOTO NpaBa KaK O «PbIHOYHOWM OTpPACAn» (xa-
PaKTEPUCTMKA UAN CNOBOCOYETAHMNE, KOTOPOE PaHee NCMO/b30Bas B NYBAULMUCTUYECKMX CTATbSAX U Bbl-
CTYNNEHMAX TaKXKE M aBTOP 3TUX CTPOK). M B 3TOM CBA3M - O CYLLHOCTM YAaCTHOrO Npasa.

[eicTBUTENbHO /K, TPaXKAaHCKOe NPaBo - 3TO HEKUI NPOAYKT U 31eMEHT «pblHKa» - Gopmyna, Ko-
TOPOW HepeaKO CTblA/IMBO NPUKPLIBAIOT ApYyrne 6osee onpeaenieHHbIe U KeCTKUE XapaKTepUCTUKK (Ta-
KMe, KaK «Kanutaamsm», byato 6bl umetoLme cyrybo naeonornyeckoe sHaveHue)?

[Jeno, B cywHOCTM, 0BCTOUT MHaYe. paxkaaHCKoe NPaBo (LMBUANCTUKA) KaK OTPAC/b HaLMOHANb-
HOW IOPUANYECKOM CUCTEMDI, AENCTBUTENBbHO, CKNAAbIBAETCA M pPa3BMBAETCA Ha OCHOBe TpeboBaHui
PbIHKA, TOYHEE - UMYLLECTBEHHbIX OTHOLIEHWI, GOPMUPYIOWMXCA B YCNOBUAX TOBAPHO-PbIHOYHOM
3KOHOMMWKM, OTHOLLUEHUI COBCTBEHHOCTM, FPparkAaHCKOro ob6opoTa (aKT U XapaKTePUCTUKK, KOTOpble
Obl/IM NOHATHbI PAAY UMBUIUCTOB €LLe B COBETCKOE Bpems). MMeHHO «pbIHOK», ero TpeboBaHuA oby-
CNIOB/IMBAOT HEOBXOAMMOCTb TOTO, YTOObI MPABO COHCTBEHHOCTU MMENO abCONMOTHbIN XapaKTep; crno-
cobom, onpeaenstolmMm B3aMMOOTHOLEHUA MeXAy CybbeKkTamu, Obla OTOBOPHbIV METoZ,; CyLLLEeCTBO-
Ba/l 6ecnpUCTPaCTHbIN cya, - HE3aBUCUMbIA MHCTUTYT PELUEHUSA PasHOrNacuii, cnopos, KOHGANKTOB U
T.4., - CNOBOM, 00OYC/N10BNIMBAOT HEOBXOAMMOCTD CYLLECTBOBAHMA ChepbI, rae BONPOCHI peLlatoTea no
BOJIE M B COOTBETCTBUM C MHTEPECAMM YYACTHUKOB PbIHOYHbIX OTHOLLEHWUM, 3aHMMAIOLLUX OPUANYECKU
paBHble NO3ULUN.

Ho 3pecb cneayeT MCXoamuTb TaKkKe M3 TeX NPeAnonoXKeHuin obuweteopeTmyeckoro (punocodpceko-
NpPaBOBOro) NOps/Ka, B COOTBETCTBUM C KOTOPbIMM «4aCTHOE NPaBO» - 3TO HE CUHOHMUM NOHATUIO «TPaX-
OaHCKoe npaBo». YacTHoe NpaBo - KaKk M NpaBo nNybandyHoe - npeacTaBaseT cobol B KOHLENTYalbHOM
OTHOLLUEHMM BbIPaYKeHNE NEPBUYHBIX U UCXOAHbIX HaYa/l NpaBa Kak ABAEHUA LMBUAM3ALUN U KYAbTYpPbI
(c dmnocodcKol CTOPOHbI - KaK «ABAEHUs pasyman) b

M BOT rpaxgaHCKoe NpaBo NpeXkae BCEro U Bce 6bosee No mepe nporpecca, Bce 60/bLIErO YTBEPK-
OEHUA VMHTENNIEKTa U AYXOBHOM KyNbTypbl B peasibHOMN KWU3HW, Pa3BUTUS MHCTUTYTOB AEMOKPATUM
BbICTYMaEeT B Ka4yecTBe MPAMOro BbIPaXKeHMA YaCTHOTO MpaBa Kak MPoAyKTa U BbICLIEro MpOosABAeHUA
pasyma 1 AyXOBHOM Ky/bTypbl - TOW NepBOPOAHON 06UTENIM YAaCTHOMPABOBbLIX Havas, KOTopas NepBuy-
HO peanusyeT BaxKHeNLY NPUPOLHYIO, ECTECTBEHHYHO OCHOBY MpaBa - CBOOOAY Ye/0BEKA, ero NPaBo
cBob60Abl.

Moaxopsa K obcyaaemon npobieme ¢ HECKONbKO 6osiee WMPOKUX NMO3ULLMIK, AONYCTUMO CKa3aTb
TaK: «YUCTas topuamnyeckan popma», BbipaxKeHHaa B YaCTHOM MpaBe, MOXET COBNagaTh C «npegme-
TOMY, ero TpeboBaHUAMM, C CYLLECTBYIOLMMMN PbIHOYHBIMM OTHOLIEHUAMM, @ MOXKET U HE COBNAAAThb.

B rpakAaHCKOM MpaBe To M 4pyroe B OCHOBHOM COBMasio. M pa3smMBanocb BO B3aMMOAENCTBUMN U BO
B3aMMHOM BAMAHUM. XOTSA - HE NONHOCTbIO M He BO BCEX MMocTacax. Hanpumep, oTmeyeHHbIMKM 06CTOA-
TENbCTBAMM 0OBACHAETCS TOT, 0ObIYHO TPYAHO NOHMMAEMbIN U NOAYAC HEYK/IOXKE UHTEPNPETUPYEMbIN
HayKoM $aKT, YTO rparkAaHCKOe NPaBO PerynpyeT IMYHbIE HEUMMYLLLECTBEHHbIE OTHOLIEHMUSA, B TOM YUC-
Nle Te, KOTOPble HMKAK He CBS3aHbl C OTHOLUIEHUAMM MMYLLLECTBEHHbIMM, 4@ WU MO CBOEWN CYTU AaNeKU OT
«PbIHKa», MOPON HECOBMECTUMbI C HUM.

OTctofa e - 0c0beHHOCTU poccuiicKoro MpaxAaHCKOro KOAEeKca, B CTaTbe NePBOM KOTOPOro, Hanpu-
Mep, Npu GopMyIMPOBAHMM OCHOBHbIX HaYan rPaxKAaHCKOro 3aKOHOAATENbCTBA, HAPAAY C MPUHLM-
Nom, HanpAMYyo 06yc0BNEHHbIM 0COBEHHOCTAMM UMYLLECTBEHHbIX OTHOLEHUIM PbIHOYHOIO TUNMa, OC-
HOBHOE MECTO OTBELEHO 0H6LLMM YAaCTHOMPABOBbLIM HaYanam rpakAaHCKoro obLecTsa («paBeHCTBOY,
«cBobofa AOroBopa», «kaBTOHOMUAY» U ApP.).

TaK 4TO rpaAaHCKoe MPaBo - He TO/IbKO NPOAYKT PbIHKA, @ NPeXAe BCEro - 0TPacab-06utenb «4u-
CTbIX» YAaCTHOMPABOBbIX HaYas/, B HaMbO/bLLEN Mepe COBMNABLUAA C TPEOOBAHUAMM U YCNOBUAMMU Pbl-
HOYHbIX OTHOLUEHMI, U MOTOMY BMELLAOLLAA HOPMATUBHbIE NONOXKEHMA PbIHOYHOIO XapaKTepa B TaKMUX
bopMax M KOHCTPYKLMAX, KOTOpble cNOCOBHbI NPUAATL PbIHOYHBIM OTHOLIEHUAM MOCAEA0BATENIbHO
LUMBUAN30BAHHbIN XapaKTep, COBMECTUTb UX C OOLLMMM MHTENEKTYa IbHbIMU U AYyXOBHbIMK TpeboBa-
HUAMW COBPEMEHHOTO rpaXKAaHCKoro obuiecTsa.

! Bonee noapobHoe 060CHOBaHME NONOXKEHNA O YAaCTHOM NPaBe Kak «ABNeHUN pasyma» cM. Asekceee C.C. Mpaso. OnbIT
KOMMaeKcHoro nccneposanuma. M.: CtatyT, 1999; OH xce. BocxoxkaeHue K npasy. lNoncku un pewenna. M.: Hopma, 2002.
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OTcloga v BbIBOA, NPUHLUMMMANBHOIO, KOHLENTYaIbHOTO XapakTepa. Mpa*KAaHCKoe NpaBo Mo ras-
HbIM CBOMM 0COBEHHOCTAM HE HEKMUIA «MPOAYKT», HEKMI «MPaBOBOI pedpNeKc» PbliHKa, HaNnpPoTUB, - 3TO
PbIHOK AN5 TOro, YTO6bl M3 «AMKOro» COCTOSHMA NEPENTU B COCTOAHME, OTBeYatollee TpeboBaHUAM
rparkaaHCKoro obLecTBa, KUMBUAN30BAHHOIO PbIHKA», 00/M(eH cmame c80e20 podd MpPooyKMom
2PAaXCOAHCKO20 Mpasa, 80MA0MUMb 8 PeasbHol MU3HU e20 Ha4asaa U KOHCMpyKuyuu, denarowjue
PBIHOK «4UBUAU308AHHbLIM». W eCTb ryBOKMIA CMbICA B C/I0BOCOYETAHUM, MCMOIb30BaHHbIM M.A. To-
KPOBCKMM, Korga oH 0603HauYMA X03AMCTBEHHYIO XKU3Hb B rPa*KAaHCKOM 0b6LLECTBE B KayecTBe yacm-
HOMpPaeoeoli 3KOHOMUKU.

Hago B3aTb Ha 3aMETKy U Aep’KaTb B NaMATU B KAaYeCTBE CBOEro PoJa MCTOPMYECKOro ypoKa M To
06CTOATENBCTBO, YTO UCTOPUM NPABA M3BECTHbI M MHbIE COOTHOLLIEHNA MEXKAY «PbIHKOM» W FrpakaaH-
CKMM npaBom. Takue, Korga, Hanpumep, nNpaBoBble GOpPMbl, POXKAEHHbIE YAaCTHbIM MPaBOM, He BOC-
NpMHUMatOT 1 bosiee TOro - CONPOTMBAAIOTCA HAaBA3bIBAEMOMY UM «MPeaMeTy». B 3TOM 1 COCTOMUT u1c-
TUHHAaA Apama COBETCKOro rpa4aHcKoro npasa, 0cobeHHO B TOM €ro 4acTv, KoTopas CTpouaack no
KOHCTPYKLMAM TK 1922 ., BOCNPUHABLLMM Yepes AOPEBO/IOLMOHHbIE MPOEKTbI AOCTUKEHUSA MUPOBOI
YacTHONPaBOBOM KynbTypbl. OHO HaX04MAOCh B HENPEOAOAMMOM MPOTUBOPEUUN C KTITAHOMY, KMNPU-
OpPUTETOM rOCYAAPCTBEHHOW COBCTBEHHOCTU» M APYrMMU YNpaBieHYeCKUMU, aAMUHUCTPATUBHbBIMM
IOPUANYECKMMM PEANNAMU COBETCKOTO BPEMEHM, YNOPHO BBOAMMbIMKU OdULMANBHOW AOTMON B CO-
[eprKkaHue rpak4aHCKoro npasa Kak oTpac/M COLMaANCTUYECKOW NPaBOBOM CUCTEMBI.

OpraHuyeckme 6eabl COBPEMEHHOM POCCUMIMCKOM SKOHOMMUKM, HECMOTPS Ha «PbIHOYHbIEY JIO3YHTU
M HamepeHusa, BO MHOTOM, HaZo MnonaraTb, 06bACHAIOTCA KaK pa3s TeM, YTO HOBOE rpakKAaHCKoe 3a-
KOHOZ4ATe/bCTBO [0 CUX NOP elle He CTaso peliatowmnm pakTopom npeobpasoBaHMa 3KOHOMUYECKOW
¥KM3HM, @ OCTAETCA - KaK MU B COBETCKOE BPEMS - I1aBHbIM 06pa3omM BHELWHMUM, «0QOPMUTENbCKUM» A0-
KYMEHTOM. BOT 1 «pbIHOK» B POCCMM BO MHOTOM €LLLe OCTAETCA AUKUM, YKUBAIOLLMMCA C FOCNOACTBOM
MPOrocyAapcTBEHHbIX HAaYaN B 3KOHOMMWYECKOM KM3HWU, U aBTOPUTAPHbIX HAayaa B KU3HM NOAUTMYE-
CKOW.

11

B 3aKNtoyeHMe - 0 rpaXKgaHCKOM NpaBe B CTPYKTYpe COBPEMEHHOIO NpaBa, O ero MecTe U poau B
HaLMOHA/IbHbIX OPUANYECKUX CUCTEMAX.

B coBpemeHHY0 3MoxXy B CUly NOTPebHOCTEN SKOHOMMUYECKOM M COLLMANIbHOM }KM3HM CTPYKTYpa npa-
Ba AEMOKpPATUYECKMX CTPaH NpuobpeTaeT Bce Hosiee CNOMXKHbIN, MHOTOYPOBHEBbLIV XapaKTep. B Hel
yrnybnsatotca npouecchl gubdepeHLMaLmmn U MHTErpaLmm: B HAUMOHANbHbIX MPABOBbIX CUCTEMAX, Ha-
pagy ¢ 6a3oBbiMU, GyHAAMEHTANIbHBIMW OTPaCcAAMM, Bce BONbLIMIA yaeNbHbIM BeC NpuobpeTatoT gpy-
rMme NoApasaeneHnsa CUCTEMbI, B TOM YMCAE KOMMJIEKCHble 06Pa30BaHMs.

Mof yrnom 3peHus yCIoXHEHUA CTPYKTYpbl NPaBa eCTb OCHOBAHMA BEPHYTHCA K BOMPOCY O TOM, He
BEAYT /M YKa3aHHble NPOLLECCHI, B TOM YMC/Ie OTNOYKOBAHME OT rpaxKAaHCKOro NpaBa BeCbMa KpPYMHbIX
noapasaeneHuii (Takmx, Kak TPyLOBOe NPaBo, CEMENHOE NPaBo, 3eMe/IbHOE MPABO, KTPAHCMOPTHbIEY
oTpacnu, B MNepcrneKkTUBE He UCKAIYEHO - NPeanpUHUMATENBCKOE MPABo, PAL APYrux noapasgene-
HWIA), K YMaJIeHMIO ee NOOKEHUA KaK 6a30BOM, GyHAAMEHTANIbHOM OTpacan?

O6cTOATENBCTBA TPOSKOTO POAA NPEeAONpPEeAeNAoT OTPULATENbHbIN OTBET HA AaHHbI BONpPOC.

Bo-n e p B bl X, rpaX4aHCKoe NpPaBo He TO/IbKO «CoXpaHseT 3a coboi» perynMpoBaHMe OCHOBHbIX
Y4YaCTKOB, YCTOEB ¥M3HM 0bLecTBa (cTaTyc CybbeKToB, COBCTBEHHOCTb, FpaXKAaHCKuii obopoT, obnasa-
TeNbCTBA, AOrOBOPbI, UX OCHOBHbIE KOHCTPYKLMMK, NPAaBONPEEMCTBO U Ap.), HO HEM3MEHHO OCTaeTcs,
NpW BCEX CTPYKTYPHbIX MeTamopdo3ax, HENOCPEACTBEHHbIM U aAEKBATHBIM BbIPaXKeHMEM YaCTHOTO
npasa B AeMOKpaTMyeckom obLiecTse.

XOTs4aCTHOMPABOBbIE 3/IEMEHTbI N0 Mepe YrnybaeHUA 4EMOKPATUM U TYMAHUCTUYECKMX MPUHLMMOB
B 0bLwecTBe Bce bosee NPMHMKAIOT BO MHOTME OTPAC/IM, B TOM YMCAe - Ny6AMYHO-NpaBoBoro npoduas
(apMMHKUCTPaTMBHBIN AOrOBOP, NPaBa «CyObEKTOB NOAYMHEHUAY, 3aLUULLAEMbIE HE3aBUCUMBbIM CYL0M
M ap.). pogHas obuTeNb YaCTHOIO NPABA - 3TO UMEHHO FParKAaHCKOE NPaBo, FAe YacTHOMPABOBbIE NPUH-
LMNbl MoNy4atoT Hanbonee nocneaosaTe/lbHOE, «KYUCTOEY, afleKBaTHOE PUANKO-KOHCTPYKTUBHOE BO-
N/IOLLEHME, PA3BUTHE M TEKCTYA/IbHOE 3aKpensieHure. Tem bonee, 4TO UMEHHO TaKOro pas3BuUTUA TpebyeT
6MKaliWan SKOHOMMUYECKas Npeanocblika rpaxaaHCKOro 3aKOHOA4ATEIbCTBA - PbIHOYHAA SKOHOMMKA.
He cnyyailHo, MMeHHO B parkAaHCKOM KogeKce Poccum - a He B KAKOM-TO MHOM 3aKOHe - Mosy4Ynau
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NpAMOe, TEKCTYa/IbHO CTPOroe 3aKpernsieHne Hayana YacTHOro npasa, UMetoLLMe He TOIbKO oTpacie-
BOE, HO M 0OLLENPABOBOE 3HAYEHWNE U AAXKe, €CIU YTOAHO, KOHLENTYyabHO-NPaBOBYO 3HAYMMOCTb AN
COBPEMEHHOrO rpaKaaHCKOro obLLecTBa B LLeJIOM.

Bo-B T 0 p bl X, OTNOYKOBAHME OT FPAXKAAHCKOrO NPaBa pAfa KPYNHbIX noapasaeneHunii, obperato-
LWMX CAMOCTOATE/IbHbIM OTPACNEBON CTATYC, HE BAUAET HA COAEPKAHME U AaKe HA 0bbeM «MaTepuH-
CKOro Tena» - rpa*kAaHCKOro npasBa Kak TakoBOro. Bce geno Kak pas B TOM, YTO HOpPMATMBHbIE Ha-
Yyana U MexaHM3Mbl, U3 KOTOPbIX «NPOU3POCANY» M3HAYaA/IbHble HOPMbI TPYA0BOrO NpaBa, CEMENHOTO
npaBa, 3eMe/IbHOro Npaea, pasa Apyrux noapasgeneHunit, octatotca B chepe rpaxkaaHCKO-NpaBoBOro
perynnpoBaHua. 370, Hanpumep, KOHCTPYKLMA NOAPALHbIX OTHOLIEHMWI (HA OCHOBE KOTOPbIX cHopmu-
POBaNUCL TPYLAOBbIE OTHOLIEHWS), NMPAaBO COBCTBEHHOCTM Ha 3EMJIO U CAE/KMU C 3emel (M3 KOTopbIX
BbIPOC/IN 3eME/IbHO-MPABOBbIE OTHOLIEHMA), AOFOBOPbI YCAYT - OCHOBA «TPAHCMNOPTHbIX» OTHOLWEHUM
1 1.4. W Kakoi 6bl cBOE0HPa3HbIV HOPUAMYECKMI MaTepUas, B TOM Ynciae Ny6aMYHO-NPaBOBOro 3Haye-
HWA, 3aTeM He HapalLMBanCcA Ha NOAOOHbIE KMAaTEPUHCKME» OCHOBBI (YTO HAa KAKOM-TO 3Tane TaKoro
HapalMBaHUA NPUAAET BCEMY KOMMIEKCY HOPM OBJIMK CaMOCTOATENbHOM OTPACcAM), 3TU OCHOBbI He
MOKMAALOT FpagaHCcKoe npaso.

MN,B-TpeTb WX, BCBA3M C TOJIbKO YTO OTMEYEHHbBIM 0BCTOATENBLCTBOM BMOSIHE YMECTHO B COCTaBe
CUCTEMbI HALUMOHANbHOIO NPaBa AEMOKPATUYECKM Pa3BUTbIX CTPAH (B YMCNO KOTOPbLIX, Byaem BEpUTD,
BoiAeT M Poccusa) 060cobuTb cembro ompacseli yusuaucmu4veckoli 2pynel, - CEMbiO, KOTOPYHO Npu3Ba-
HO BO3rN1aBAATb rpaXAaHCcKoe Npaso. M Takoe BblaeneHne «LUBUANCTUYECKON CEMbU» OTpAC/en BaXx-
HO He TO/MIbKO MO NPUHLUMUNNAIBbHBIM KOHLLENTYya/IbHbIM OCHOBaHUAM A1 NOHMMAHUA UX eAUNHbIX KOp-
HeBbIX NPeANOCbINOK, UCXOAHbIX HAYaa UX KOPUAUYECKOM CUAbI (YAaCTHOrO NpaBa) U UX Bo3pacTatoLei
PONIN B COBPEMEHHYHO 3MOXY, HO U /15 PELLUEHWUS CIOXKHbIX MPO6aeM OPUANYECKOM NPAKTUKN, OTHOCA-
LLMXCA K TOKOBAHMIO MPaBa, NPMMEHEHUIO NpaBa No aHalorun U T.A4.

lMeyamaemca no KHuze
Anekcees C.C. 36paHHoe.
M.: Cmamym, 2003. Cmp. 143-168
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HAYYHAR KH3Hb YHUBEPGHTETA

AKumbekosa C.A.
akademuyeckuli npogpeccop Boicweli WKosbl
npasa «3ddinem» Kacnulickoeo obujecmseHHo20 yHuUsepcumema

HAYYHO-UCCNEAOBATE/IbCKOE COTPYAHWUYECTBO
KA3SAXCTAHA UTEPMAHUU

B aTom roay ncnonHmaocb 25 neT co AHA YCTAHOBAEHUA ANUNNOMATUYECKUX OTHOLLEHUN
mexay fepmanueit n KazaxctaHom. Bce aTm rogbl COTPYAHMYECTBO MeXAY ABYMS CTpPaHa-
MW OMHAMMUYHO pa3BuBaeTcA. KasaxctaH cTan gna fepmaHuM BaXKHbIM CTPATErMYECKMM M
3KOHOMMYECKMM napTHepom B LleHTpanbHOM A3nun.C momeHTa obpeTeHMa KasaxcTaHom
He3aBucMmocTu 16 aekabpa 1991 r. nocnenoBaTeibHO Pa3BMBAETCS U COTPYAHUYECTBO B
obnactn obpasoBanHma. CoTpyaHmyecTBo mexay Pecnybnnkoi KasaxctaH n ®enepatnsHom
Pecnybnunkon lepmaHuna B o6nactv 06pa3oBaHMA U HAayKU OCYLLECTBASETCA Ha OCHOBAHUMU
MENKTIOCYyAapPCTBEHHbIX, MEXKMNPABUTENbCTBEHHbIX U MEXBEAOMCTBEHHbIX 40roBOpPOB. HayKa,
obpa3oBaHMe M HOBble TEXHONOMMU CTaNM KNOYEBbIMM GAaKTOPAaMM KOHKYPEHTOCMOCOOHO-
cTu. B xoae npebbiBaHuAa Mpe3maeHTa Pecnybamkm Kasaxctan H.A. HasapbaeBa B OPl B
2012 r. 66110 NOANMCAHO COBMECTHOE 3anaB/IeHNEe MeXKAy NpaBuTenbCTBamu KasaxcTaHa m
lepmaHun O ganbHenwem coTpyaHMYecTBEe MO PAa3BUTUIO Ka3axCTaHCKO-repMaHCKOro co-
TpyAHU4YecTBa B 06/1aCTU BbicLero o6pasoBaHms.

Kacnuickuii  yHuBepcuteT noA 3ruAon  pa3BUTMA COTPYAHMYECTBA B  Hay4HO-
nccnenoBaTeNbCKMX M 06pa3oBaTeNbHbIX CEKTOpPaX aKTUBHO COTPYAHWYAEeT C BeaywMmu
yHuBepcuteTamun PPl KacnnMCKnii yHUBEPCUTET 3aKAOYMA COMNaALLEeHNe C BeAyWMMN He-
MELKMMWN YHUBEPCUTETAaMM O COTPYAHMYECTBEe, NpedycMaTpuBaloLee peannsauuio co-
BMECTHbIX HAay4YHbIX MPOEKTOB, OpraHn3aumno KoHpepeHUMn, CEMMHAPOB, CUMMNO3UYMOB U
JIEKUWNI, aKaleMUYECKNIA U Hay4YHbIi 0OMeH, a TaKke obmeH 6ubnnorpadpuieckumm m UHbI-
MW MHPOPMALMOHHBIMU MaTepUanamm, NpPeaCcTaBAAOWMMM B3aUMHbIN MHTEPEC.

®aKT NOANNCAHUA COrNALEHUA C HEMELLKMMN YHUBEPCUTETAMM B NOTHOM Mepe OTparkaeT
TO 06CTOATENLCTBO, YTO N'YMAHUTAPHbIE U KY/bTYPHbIE CBA3U ABAAOTCA GYHAAMEHTOM pas-
BUTMA APYKECKUX OTHOWeEHUN mexay KazaxctaHom u lfepmaHuein. COTpyAHUYECTBO HaLLMX
YHMBEPCUTETOB 3TO OT/IMYHAA BO3MOXKHOCTb ANA npodeccoposB n npenogasatenen, maru-
CTPAHTOB U CTyAEHTOB 06LW,aTbCsA, COBMECTHO paboTaTb U 06MeEHMBATLCA OMbITOM.

Tak, Kacnuickuin yHUBEpPCUTET aKTMBHO coTpyaHudyaeT ¢ HochschuleWismar (YHuBep-
cuTeT Bucmapa) - coKkpalleHHoe Ha3BaHMe YHMBepcuTeTa NPUKNALHbIX HayK, TEXHONOTUM,
6u3Heca n AusanHa r. Bucmap. 31o TpeTuit No BEIMYMHE U CTAaPLUMHCTBY TEXHUYECKUI BY3
denepanbHoi 3emnmn MekneHbypr—HuxkHAs MomepaHua, lepmaHnsa. O4eHb TeCHOE COTPYA-
HMYecTBO M ApyKba cBA3biBaeT KacnMMCKUI yHMUBEPCUTET C YHMBEPCUTETOM MMEHU Xpu-
ctnaHa Anbbpexta B Kune (Christian-Albrechts-UniversitdatzuKiel). 3t aBa yHuBepcuTeTa
ABNAKOTCA OA4HMMM U3 naepos EBponelickoro o6pasoBaTenbHOro NPOCTPAHCTBA U CTPATeru-
YeCKM BaXKHbIMM NapTHEpPamm, ¢ KOTopbIMK KacnMMCKUIA YHUBEPCUTET YCTOMUYMBO COTPYAHM-
YyaeT B Te4yeHue cemu neT B 06/1aCTn Npasa, C Lenbto BHeapeHua EBponencknx ctaHaapToB
obpa3oBaHuA, pa3paboTKM COBMECTHbIX Nporpamm B 061aCTu OPUCNPYAEHUMUN.
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MexayHapogHaa aeaTenbHOCTb KacnuicKoro yHMBepcuTeTa HanpasieHa Ha yKpenieHue
penyTauuun, MHTepHaLMOHaAM3aunMmn obpa3oBaHNA U JasbHENLWYI0 MHTErpaumio B MMPOBOE
obpasoBaTtenbHoOe U Hay4yHoe coobuwecTBO. KacnMUCKMn yHUBEPCUTET OCYLLECTBASAET MEXAY-
HapoAHOe COTPYAHWYECTBO B PaMKax COMNAaWeHUN C BeAyLWMMN HEMELLKMMWN yHUBEpCUTETa-
MW, peanunsyeT MeXAyHapoaHble COBMeCTHble 06pa3oBaTeNbHble MPOrpaMmmbl, OCyLLECTBAAET
COBMECTHYIO Hay4YHO-UCCNefoBaTebCKYIO AEeATE/IbHOCTb, OPraHM30BbIBAaeT MeXAYHApPOoaHble
Hay4YHO-MPaKTUYECKME KOHPEPEHLMM, NPOBOAUT aKaAEMUYECKUA 0OMEH 0byYatoLWLMmMmnCa co-
TPYAHMKaMK 1 NpenoaaBaTeaiMun 1 NpuBaeKaeT BUSUTUHT-NPodeccopos.

MaructpaHTam Boicwei wkonbl npasa «dainet» Kacnuickoro yHmsepcuteTa 6bin npo-
YMTaH KypC NeKLMit HemeuKkum npodeccopom Bucmapckoro yHusepcuteta XaHc-Moaxum
LLpammomHa Temy: «KopnopaTtuBHoe npaBo lepmaHum» 1M npodeccopom bpemeHcKoro
yHuBepcuteta Ponbpom KHnnepom Ha Temy: « AKTyasibHble NPO6GAEeMbl FpaXKAaHCKOro npasa
fepmaHum n KasaxctaHa.

Bbonee TOro, npodpeccopy bpemeHckoro yHuBepcuteta Ponbdy KHnnepy 6oino npucsoe-
HO 3BaHMe [oyeTHoro npodeccopa KacnnMcKoro yHMBepcuTeTa, B CBA3N C MHOTOKPATHbIM
npoBeAeHMeM Pa3NIMYHOro poaa ANCKYCCUOHHbBIX NEKLUMIM KaK ANA CTYAEeHTOB, MarncTpaHToB
TaK U nNpenogasaTenien, Tak U Hay4HOM noaaep kKo Kacnuiickoro yHMBepcuTeTa B Te4eHne
MHOTUX NeT.

B cBA3KM € 25-neTnem yCcTaHOBAEHMA AUNIOMATUYECKUX OTHOWEHMN mexay fepmaHuen
n KasaxctaHom B Mae mecsaue 3Toro roga HayyHo-uccnenoBaTenbCKUM MHCTUTYT YAaCTHOTO
npasa Kacnuickoro yHuBepcuTeTa, fepmaHcKkoe obLWecTBO NO MeXAYyHAapOo4HOMY COTPYA-
HuyectBy (GIZ), FOpuanyeckaa dupma «3aHrep» n KasaxcTtaHckui MexayHapogHbi Ap-
6UTpark opraHM3oBasn M NPOBEAN oYepeaHyto no cdeTy 19-t0 MexayHapoaHyo HayyHo-
NPaKTUYECKY0 KOHpepeHUMIo Ha TeMy «BHeaoroBopHble 06A3aTeNbCTBA», NOCBALWLEHHYHO
25-netuto Kacnuiickoro yHuBepcuteTa u 25-netuio KOpuanueckoit dpmupmol «3aHrep».Tpagu-
LUMA NpOBeAEHUA eXKerofHbIX LUBUINCTUYECKUX KOHDEepeHUUNIA, HayaTasa B COTPYAHMYECTBE
HWW yacTHoro npasa nog pykoBoacTBOM akagemuka M.K. CynelimeHoBa ¢ lepMaHCKuUm
obuecTBOM MO MexKAyHapoaHOMYy coTpygHuyectBy (GIZ), noytn 20 net Hasaa, peanusy-
eTcA B NOCnefHNe HECKONbKO NIeT NPU aKTMBHOW noaaepkke Kacnuickoro yHusepcureTa.
3710 no3sonseT coobuwectBy KacnmiicKoro yHMBEpPCUTETA MMETb AOCTYN K MPaBOBOM HayKe U
NPaKTUKe He ToNIbKo cTpaH CHI, HO M eBpONeNCcKMX CTpaH. 1o MToram Kaxaom KoHbepeHuum
npu ¢mnHaHcoBoOM noaaepke GIZ nsgaetca cOOpHMK MaTepUanoB, YTO ABAAETCA BECOMbIM
BK/J1a40M B Pa3BUTME Ka3aXCTAaHCKOW IOPUANYECKON AnTepaTypbl NO YaCTHOMY NpaBsy.

Kacnuiickuii yHmusepcuteT yaenaet ocoboe BHUMaHWE Pa3BUTUIO MEXKAYHAPOAHOW akaae-
MUYECKOM MOBUNBHOCTU CTYAEHTOB, MAarMCTPAHTOB, AOKTOPAHTOB, HAYYHO-NEeAArorMyeckmnx
KapoB, pa3BUTUIO COBMECTHbIX 0bpa3oBaTenbHbIXx Nporpamm. ExxerogHo Hawwm npodecco-
pa, AOKTOPAHTbI U MArMCTPAHTbl NMPUHUMAIOT yyacTue B JleTHel WwKone YHuBepcuteTa Buc-
Mmapa (r. Bucmap, lfepmanus) n JleTHel WKone HemeLKoro npasa (rr. BusbaaeH, ®paHkoyprT,
BepnuH, Xanne, lfepmanua). Mpu NnoMowM KOHKPETHbIX MPUMEPOB YH4aCTHUKN JIETHUX LLIKO
obcyrKaatoT BOMPOCH! OPUANYECKON METOAUKM, 0bpa3oBaHnA U TpeboBaHUIA, NpeabaBane-
MbIX K IOPUOMYECKOM AeATENbHOCTU Ha NpaKTMKe. Takke 3HaKomATcA ¢ 0630pom pa3suTuA
topuanyeckon metoamkun B lepmaHumn m EBpone. Ha ocHoBe cyaebHbIX peleHnid paccma-
TPMBAIOTCA NPOLECCHl TOIKOBAHWUA HOPM U IOPUAUYECKON aprymeHTaunm. B pamkax Kypcos
npeacTaBieHbl OCHOBHbIE MHCTUTYTbI U TEHAEHUMWN PAa3BUTUA HEMELLKOro npasa. PesynbTtathl
OAHHbIX CTaXXMPOBOK MO3BOAUAN HaNaAUTb COTPYAHUYECTBO He TOJIbKO C BeAyLUMU npo-
deccopamm fepmaHMm, HO U y4eHbIMU U3 pa3HbIX CTPAH B 061acTn npasa.

B pa3Hble roabl npodeccopa Bbicwen WKobl NpaBa «94inet» Kacnuniickoro yHmBepcute-
Ta K.M. Unbacosa, IA. AnnxaHosa, C.IN. Mopos, C.B. CkpsabuH, C.A. CapnHa npoxoannu 3a-
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pybexXHYI0 CTaXKMPOBKY B MHCTUTYTE MEXAYHAPOAHOro YacTHOro NpaBa U CPaBHUTENbHOTO
npaBoBegeHna um. Makca MNnaHka B lambypre.

Kacnniicknii yHMBEPCUTET YrKe HECKOIbKO JIET COTPYAHUYAET ¢ fepMaHCKMM 0bLLecTBOM No
MexayHapoaHomy coTpyaHudectsy (GIZ) B KasaxctaHe. MNpasosan Mporpamma GIZ «Coaelt-
CTBME NPABOBOM rocyAapCTBEHHOCTU B CTpaHax LleHTpanbHOM A3nmn» perynsipHo npegocTas-
naet B 6ubnnoteky MHCTUTYTa HOBYHO HOPUAMYECKYIO IUTEPaTypy, byab TO HOBble y4ebHUKMY,
KOMMEHTapUK, MaTepunasibl MeXAYHapOAHbIX KOHbEepeHUNN, U34aHHbIE HOBble Nocobus.

Wopr Myaenbka, Masa MNpeacrasutenscTsa fepmaHCKoOro obuiectsa no MexayHapoaHOMy
cotpyaHuuectsy (GIZ) B KasaxcTaHe, a paHee ero npegwectseHHUK MeHce [enne Bcerga pe-
KOMEHAYOT 1 NoAAEPKUBAIOT y4acTue Halmx npodeccopoBs Bbiclien WKoAbl NpaBa «94iner»
Kacnminckoro yHMBepcuTeTa B Pas3IMYHbIX TEMATUYECKUMX MepPONpPUATUAX. Tak, Hanpumep,
AeKaH Bbicwen wKonbl npaBa «9ainet» Kacnuiickoro yHnsepcuteta C.IN. Mopo3 npuHana
yyacTve B paboTe mexAyHapOA4HOro cemMuHapa no Bonpocam topuamyeckoro obpasoBaHus
B HemeLKOM ropoae Xanne. B pamkax AaHHOrO MeponpuATUA OpraHU3aTopbl NpeacTaBuan
HeMeLKoe topuanyeckoe o6pa3oBaHMe N NPOBEAN AUCKYCCUIO C Konneramu u3 KOxHoro Kas-
Ka3a u LleHTpanbHOM A31MM O BO3SMOXKHOCTM yYeTa HEMELLKOTO OnbITa B pedopMUPOBAHUM UX
cucTem topuanyeckoro obpasoBaHums.

Beaywmin cneumanmnct Hay4yHo-MCCNea0BaTeIbCKOro MHCTUTYTA YacTHOro Npasa Kacnuicko-
ro yHusepcuteTa C.B. CkpabuH ABNAETCA NOCTOAHHBIM Y4aCTHUKOM EBpa3uniicKoro npaBoBoro
KOHrpecca B r. EkaTtepuHbypre.

OpHoBpemeHHO npodeccopa u npenogasatenn Boicwein LWKonbl «3ainet» Kacnuiickoro
YHMBEPCUTETAOKA3bIBAOT MHTENNIEKTYaIbHYIO MOAAEPXKKY U BbICTYNALOT SKCNepTamMm Ha Mepo-
npuATHAX NpaBoBon MNMporpammbl GIZ «CopencTeme NpaBoBOM roCyAapCTBEHHOCTM B CTPaHax
LleHTpanbHOM A3nm» He ToNbKO B KasaxcTaHe, HO 1 B TaaKuKkuctaHe, KoiproisctaHe, Typkme-
HMUCTaHe. ITO TaKXKe KacaeTcs KCMEePTHOM paboTbl NPU HanMcaHUM y4ebHUKOB 1 Nocobuil, a
TaKKe MeponpuATUI NO NOBbILEHUIO KBaMdUKaL MK cyael, npoBoaMMbIX GIZ B cTpaHax LieH-
TpanbHOM A3uun. Tak, Hanpumep, akagemundeckunii npodeccop C.A. AKumbekosa BbiCTynana B
KauyecTse 3KcnepTa B TagKMKucTaHe U TypKmeHUcTaHe no MpaxaaHCcKomy npoLeccyanbHoMy
KogeKcy obenx cTpaH.

Pa3paboTaHHble M M3gaHHble npasoBon lporpammoit GIZ yyebHoe nocobue «MeTtogm-
Ka cyaebHoro pasbupartenbctsa no rpaxkaaHckum genam» (2012 r.) n nocobue «Hosennbl
rpakAaHCKO-NpPoLLeCccyaibHOro KoAEeKca O NPOU3BOACTBE B CyAe NepBoMn MHCTaHUMM» (2016 T.)
6b1M AeTaNbHO NpeaBapuUTeNbHO U3yveHblaeKaHoM Boicwein LLKkonbl «Dainet» Kacnuiickoro
yHusepcuteTta C.I. Mopo3 1 pekomeHaoBaHbl YyeHbiMm COBETOM yHMUBEPCUTETA K NPUMEHe-
HUIO B yuebHOM npouecce. MaTepuranbl AaHHbIX NOCOOUI aKTUBHO MCMO/Ib3YIOTCA NPU Npo-
BEAEHMM 3aHATUI NO rpaXKAaHCKOMY NpoueccyaibHOMY npaBy B KacnuiicKom yHuBepcuTeTe
M UHbIX lopuamyeckux BY3ax.

Mpwu copencTeumn npasosoii Mporpammsl (GIZ) B KazaxctaHe 6bi1 U34aH y4ebHUK « ALMUHU-
CTPaTUBHOE NpPaBo. Y4ebHbIi Kypc», aBTOpPaMum KOTOPOro ABaatoTcA npodpeccopa Kacnuiickoro
yHuBepcuteta P.A. Nogonpuropa u E.B. [Topoxos., a TaKKe HEMELKME yYeHble N ApYyr1e Ka3ax-
CTaHCKUWe aBTOpbl.

Ocobas apyxba cBasbiBaeT npodeccopoB Bbicwen WwWKonbl NpaBa «34inet» Kacnuiickoro
YHUMBEpCUTETA C KoopaMHaTopom npoeKTta GIZ «CoaencTeme NpaBoBOM rocy4apCcTBEHHOCTM B
cTpaHax LleHTpanbHol Asnm» A.B. KoTosHLu,.

KoopauHauma n noaaepkKka peannsaumm mMeponpuaTUin No NpoeKTy, NogrotoBKa M npo-
BEAEHME CEMUHAPOB, MEXAYHAPOAHbIX KOHGEPEHUMI MO NPOEKTY, a TaK¥Ke NOAAEPKKA U Ha-
NIAaXKMBaHMe KOHTAKTOB C KAOYEeBbIMU 3aUHTEPEeCOBaHHbIMU CTOPOHAMM OCYLLECTBAAETCA He-
nocpeactseHHo A.B. KoToaHL.

Kacnuickunii yHMBepcnMTeT HamepeH M Aanblie pa3BMBaTb OTHOWeEHUA ¢ fepmaHuMen no
BCEM HanpasaeHuAM B obnactn obpasoBaHua. B aTom rogy mbl npasgHyem 4eTBepTb BeKa
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ANNA0OMaATUYECKUX OTHOLUEHWNI mexay ABymAa HalWMMKU CTPpaHaMK. 3a YETBEPTb BEKA HAWIKU

OTHOLUEHMA CTanu Kpenye, a IKOHOMUYECKUE, KYNbTYpPHbIE U NOIUTUYECKME B3aMMOOTHO-
weHun Bce 6onee TecHbl. 1 HageCb, YTo KacnUMCKUIM yHUBEPCUTET K 3TOMY pyberky nogo-

wen Cc Xxopownmm pesynbratamMum.

NMpodeccop Bucmapckoro yHusepcuteta XaHc-Moaxum LLipamm

Pektop Kacnuitckoro obuectseHHoro yHusepcuteta HyceHos .M., npodeccop
BpemeHcKoro yHMBepcuTeTa, noYeTHbi npodeccop Kacnminckoro obu,ecTBEHHOTO
YHUBEPCUTETA, aKcnepT [epmaHCKoOro obuectBa MO MeXAyHAapPoAHOMY
COTpyAHUYecTBY, AOKTOP npaBa Ponbd KHunep n leHepanbHbii KoHcyn OPl B T.
AnmaTtbl Muxaanb pay B Kacnuiickom obLiecTBeHHOM yHMBEpPCUTETE.
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MNMpodeccop rpa*kaaHCKOro npasa M nNpasa cTpaH BocTtouHoi EBponbl Kunbckoro
YHUBepCcUTETA, AMPEKTOP MHCTUTYTa npaBa cTpaH BocTouHoM EBponbl AnekcaHap
TpyHK C npenogasaTenaMu Bbicliel wkKonbl npaBa «3ainet» Kacnuinckoro

OGLLI,ECTBeH HOro yHUBepCUTETA.

Y4acCTHUKM TPaAULMOHHbLIX ULMBUTUCTUYECKUX YyTeHUM

Mopr Myaenbka - Aupektop Mporpammbl fepmaHckoro O6LiecTBa N0 MexAyHapoaHOMY
cotpyaHudectsy (GIZ) «CoaencTenme npaBoBOW rocyaapCTBEHHOCTU B CTpaHax LleHTpanbHoM

A31M» Ha KOHpepeHUUN.
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MEXAYHAPOAOHAA HAYYHO-NMPAKTUYECKAA
KOH®EPEHUMNA «BHEAOTOBOPHbBIE OBA3ATE/IbCTBAY,
NOCBALLEHHAA 25-NETUIO KACMUACKOIO YHUBEPCUTETA U

25-NETUIO OPUAUYECKOW ®UPMbI «3AHTEP».

B cBA3K c 25-1eTnem yCTaHOBAEHWUA AMMNIOMATUYECKUX OTHOLWEHUI mexay lfepmaHumelt n Kasaxcra-
HoM 25-26 mas HayyHo-nccnenoBaTelbCKUM MHCTUTYT YacTHOro npasa Kacnuickoro obectBeHHOro
yHMBepcuTeTa, fepmaHcKoe 06LLEeCTBO NO MeXKAyHapoAHomy coTpyaHudecTsy (GIZ), HOpuaunuyeckas
dupma «3aHrep» u KasaxctaHcknini MexkayHapoaHbli ApbuTtpaxk opraHM30Bann U NPOBEAN MEXAY-
HapPOAHYIO HAyYHO-MPAKTMYECKYIO KOHbepeHLMo «BHeaoroBopHble 0653aTeNbcTBa», NOCBALLEHHYHO
25-neTtunto Kacnuickoro yHusepcuteta n 25-netuo KOpmgmyeckoi Gupmbl «3aHrep».

3HaUMMOCTb AAaHHOM KOHbEPEeHL MM MMEET NPUHLMNNANBHYHO BaXKHOCTb, TaK KaK C BOMPOCAaMM 3aKo-
HoZaTeNbCTBA Mbl CTA/IKMUBAEMCSA NOYTU KaXK bl AeHb. BaXKHO He TONbKO 3HATb, HO M MOHMMATb KOAEKCbI
rocyaapcrsa. B cBoto ouepesb, NpaBMTeNbCTBO, B AaHHbIX BOMPOCAX, He CTOUT Ha MecTe, Npuriallas 3a-
PYyOEeXKHbIX CNeumanmcToB Aaa 0bcy»KaeHUA robanbHbIX MPO6AEM N HAXOXKAEHUS NYTEN UX PeLLeHuUs.

Ha gaHHylo KoHdepeHumMto Bbinn NpurnalleHsl roctm us: frepmaHnn, YKpauHol, Jiutebl, Poccuu, Mpy-
3umn, TYpKMEHUCTaHa MU APYrMX CTpaH Mu1pa.

B nepBbIit AeHb KOHbepeHUUM, Npoxoaalnii B otene «Ramada Almaty», co choBamu NpuBETCTBUA
BbIcTynuan — HyceHos ongacbek Mycanmosuy, pektop Kacnuiickoro obuectBeHHOro yHUBepcuTe-
Ta; MopH PoseHbepr, reHepanbHbii KoHcyn ®PT 8 Anmatbl; A6apikaabipos Eanc Hypkacbimosuy, npes-
cepatenb cyaebHoM KonerMm no rpaxgaHckum genam BepxosHoro Cyaa PK; Lanak YH3unna Wana-
KOBHa, uneH KoHctuTyumoHHoro CoseTa PK; Mopr Myaenbka, rnaBa npeacTaBuTeNbcTBa [epMaHCKoro
ObuecTBa No MexayHapoaHOMY COTPyAHMYecTBY B KazaxcTaHe.

Temoi KOHbEepPeHLMM ABAANACL OAHA M3 aKTYa/IbHbIX U CMOPHbIX NPob6aeMaTUK 3aKOHOAATEeNbCTBA
pa3HbIx cTpaH. Bo Bpems Hay4yHbIXx COOBLLEHWNI NOAHMMANNCH BOMPOCHI KOHKYPCHbIX 06A3aTenbCTs,
OEeNCTBUIN B YyKOM MHTepece 6e3 nopyyeHus, 06A3aTenbCTBa, BO3HMKAKOLWME BCAEACTBUE NPUYMHE-
HWA Bpeaa, BO3MeELLEHME MOPabHOTO BPeAa, @ TaKXKe BCe AeTa/ M U HIAHCbl BHEAOTOBOPHbIX 0653a-
TeNbCTB U UX MOAEPHU3ALNA.

C Hay4HbIM AOKNAA0M Ha Temy: «BHeaoroBopHble 06A3aTenbCTBa NO 3aKoHoAaTeNbCTBy Pecnybnu-
Kn KasaxctaH», BbicTynun CyneiimeHoB MaingaH KyHTyaposud, aoktop HMM yactHoro npasa Kacnuii-
CKOTo 06LLLeCTBEHHOTO YHMBEPCUTETA, akageMnk HAH PK. B xoze coobuieHuns 6biam ocBelLeHbl BONPO-
Cbl, KOTOPbIM MOCBALLEHbI HE O4EeHb MHOTO PaboT, HO OHWU ABAAIOTCA OAHWMMU U3 CaMbIX CMOPHbIX. B
YacTHOCTU, JeNMKTHble 06a3aTeNbCTBa.

Ponbd KHunep, npodeccop bpemeHCKoro yHuBepcuTeTa, JOKTop npaBa lepmaHum, paccmoTpen
npobsembl OTrpaHUYEHUA BHEAOTOBOPHbIX OTHOLIEHWNI OT AOTOBOPHbIX 06A3aTENbCTBEHHbIX OTHOLUE-
HWUI. KoaeKcbl, AMKTYIOWME NPaBMIa BHELOrOBOPHbIX OTHOLWEHUI, HEMELKINI Npodeccop cpaBHUBA
B pa3HbIX CTPaHax. B Takmx Bonpocax BarkHa anddepeHumnayms.

MpoponkeHne KoHbepeHUUM coctoanocb 26 maa B Kacnuiickom yHuBepcuteTe. C HayYHbIMMK CO-
0bLWweHnaMM BbICTYNUAM Bonee TpMALATU NPOPECCOPOB U LOKTOPOB HOPUANYECKUX HAYK CTPAH A3nn n
Esponbl.

Mopr Nyaenbka, rasa npeactaButenscTsa lepmaHckoro O6LLECTBA MO MeXayHapoAHOMY COTPYA-
HuuecTsy (GIZ) B KaszaxcTaHe, BbICTYMW/ C HayYHbIM AOK/I1aA0M, B KOTOPOM MOBECTBOBA/IOCh O 3aKOHO-
AaTeNbHOM NOJ/IOKEHMM BHEAOrOBOPHbIX OTHOLEHWI B [epmaHum.

B cBoto ouyepeab, BaneHTnHac MukeneHac, npodeccop Kadeapbl YaCTHOroO npasa HPUAMYECKOTO
¢daKrynbTeTa BUNbHIOCCKOTO YHUBEPCUTETA, OTMETU OCOBEHHOCTU YacTHOTO npasa JInTBbI.

11 peBpana 2017 roga AMNAoOMaTUYECKMM OTHOLLEHMAM mexay lepmaHuneit u KazaxctaHom ucnon-
Hunocb 25 net. MexayHapoaHasa Hay4yHO-NMpaKTMYeckana KOHPepeHUMa N1lb NOATBEPXKAAET UCTUH-
HOCTb CBA3El ABYX Pa3BUTbIX CTPaH.

TaKKe, CTOUT OTMETUTb tobunen rpnamnyeckon pupmbl «3aHrep» u Kacnuiickoro obLLecTBEHHOIO
yHUMBepcuTeTa.

«3aHrep» ABAAETCA O4HOW U3 NepBbixX topuanyeckmx ¢mpm B KasaxctaHe. OCHOBHbIM OT/IMYMEM OT
OPYrUX OPUANYECKMX KOMMAHWI ABNAETCA NPUBEPKEHHOCTb K OCHOBHbLIM LLEHHOCTAM GUPMbI 1 BbICO-
KMM CTaHAapTam 06CNyKMBAHUA KINEHTOB.
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Kacnuiickunit 0bLLecTBEHHbIM YHUBEPCUTET NpecineayeT Lev paclMpeHns rpaHumL, CO3HaHUSA HOBO-
ro MoKosieHus. By3 3aHMMaeT YeTBepPTOe MECTO Cpean MHOToNPOPUIbHbLIX YyHUBEPCUTETOB KasaxcTa-
Ha. B3arnagbl Kacnuitickoro obLiecTBeHHOro yHUBepcuTeTa, Ha byayluee topucnpyaeHLmm, coBnagaer
¢ TepmaHckum OBLWECTBOM MO MEXKAYHAPOAHOMY COTPYAHMYECTBY. YUMTbIBAA Npeablaylime oWwmnbKy,
NMOHMMan BbICTPbIN TEMN Pa3BUTMA MHPOPMALMOHHBIX TEXHOIOTUIM U BO3HUKHOBEHWE HOBbIX 3aKOHOB,
BCE MapTHEPbI CTPEMATCA K COTPYAHMYECTBY Y B3aUMHOMY NMOCTUMKEHMIO HOBbIX FPaHML,
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MEMOPAHAYM O COTPYAHWUYECTBE MEXAY KACMUNCKNM
OBWECTBEHHbIM YHUBEPCUTETOM U BOCTAHAbIKCKUM
PANOHHbIM CYAOM I. ANMATbI

6 ntoHA 2017 r. 661 NOANUCAH MEMOPAHAYM O COTPYAHMYecTBE Mexay Kacnnincknum obuiecTseH-
HbIM YHMBEPCUTETOM U BOCTaHABIKCKMM PAaNOHHbIM CYA0M I. AMaTbl.

MemopaHaym umeeT uenb ycTaHoBiaeHne 3PpPeKTUBHOrO, B3aMMOBbIrO4HOIO, 40ATOBPEMEHHOTO
CTpaTerMyeckoro CoTpyaHMYecTBa Mexay YHMBepcuteToM 1 BocTaHabIKCKUM pPaioHHbIM Cya0M T. An-
MaTbl NO KPYry BONPOCOB, NPeacTaBAAoWMX B3aUMHbIN MHTEpeC.

OTKpbIBas LepeMoHuto, pektop Kacnuitckoro obwectseHHoro yHusepcuteTa HyceHos .M. no-
NPWBETCTBOBAN rOCTEM M OTMETUA, YTO [aHHAA BCTPeYa — /MLb NepBbli War K gaabHenwemy nio-
OOTBOPHOMY U MPOAO/IKUTENBHOMY COTPYAHMYECTBY, 3@ KOTOPbIM A0/KHbI NOCNEA0BATb ApYyrue: co-
BMECTHble Hay4YHble Nporpammbl U KoOHpepeHLMn. OH Bbipasna yBePEHHOCTb, YTO COBMECTHbIE YCUANA
6yayT coselncTBoBaTb 0becneyeHmto KaYeCTBEHHOro YPOBHS NpodeccMoHaIbHOM NOATOTOBKM M MpaK-
TUYECKUX HaBbIKOB CcTyaeHTOoB KacnuiicKoro obLecTBeHHOro yHMBepCUTeTa.

B npuBeTcTBEHHON peun npeacesatesnb boctaHAbIKCKOro paoHHoro cyga r. Anmatol A.b. basaHoB
OTMETWJI, YTO yBepeH, YTo dyHAameHTasbHoe 6a3oBoe 0bpasoBaHWe, KOTopoe Bcerga 6bino npucy-
LLle HALIMM BeayLIUM I0pUaMYECKMM By3aM, KOHEYHO, COXPAaHUAOCH B Bawem yHuBepcutete. M Hy»KHO
caenaTb BCE A5 TOro, 4Tobbl HMYEro He 6bl1I0 He TONbKO YTPaAYeHo, a ANA Toro, YTobbl BCE pasBuBa-
JIOCb CAaMbIM 3HEPrMYHbIM 06Pa3oM, COOTBETCTBYOLWMM TpeboBaHUAM cerogHAwwHero aHA. KOpucT —
noyeTHas U NpecTUKHaa npodeccus, ogHAKO He BCe BbIMYCKHUKM topuaMyeckoro gakynbteTa nocne
Nofly4eHUs AMNI0Ma CTaHOBATCA HACTOALLMMM NPodEeCcCMOHaNamm CBOero gena, nbo pucnpyaeHums,
B OT/IMYME OT Apyrux npodeccuii, TpebyeT NOCTOAHHOIO CAaMOCOBEPLUEHCTBOBAHMUS U U3yYeHMA 3aKO-
HOZATEeNbCTBA, KOTOPOE, KaK BPeMS, HUKOTAa He CTOUT Ha MecTe.
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Bonpoc noarotoBKM KBaIMPULMPOBAHHbIX KagpOB ABAAETCA O4HOM M3 aKTyaNbHbIX TEM COTPYAHMU-
yecTBa By30B 1 cyaa. A.b. basiHOB ybexxaeH, YTo NPAMOM Ananor mexay CyaomM U YHUBEPCUTETOM ABAA-
eTcs Hanbosiee KOPOTKUM NYTEM K BbIMYCKY BbICOKOKBANNGULIMPOBAHHbBIX FOPUCTOB M K COBEPLLIEHCTBO-
BaHWIO y4ebHbIX MPOrpaMm B COOTBETCTBUM C CAMbIMM HOBbIMW BbI30BaMK B 061aCTH lOPUCTIPYAEHUMN.
CerogHsiluHee nognucaHne MemopaHayma 4eMOHCTPUPYET rOTOBHOCTb 06enX CTOPOH He TOJIbKO K 06-
CYKOEHMIO, HO M K KOHKPETHbIM LLaram A1a pelleHma 3TUX aKTyalbHbIX BOMPOCOB.

B cBOto ouepesnb, 0TMeYas LLEHHOCTb NPeaCTOALLErO COTPYyAHMYECTBa, [eKaH Bbiclwen WKobl npa-
Ba «3ainet» Kacnuiickoro obuiectseHHoro yHmBepcuteta npodeccop Mopos C.M1. oTMeTnna, 4To «Mbl
BMAMM XOPOLLME NepcrneKkTMBbI B3aMMOAENCTBMUA, KaK AN Hac, TaK U ANsa cyaa, Hanpumep B obnactu
NPOXOXKAEHMA MPAKTUKM, NPOBEAEHNS 0OyYaloOLWLMX Bble3AHbIX CEMUHAPOB A/1A CNeunanmncToB cyaa ¢
npuBAeYEHMEM HalUMX MpenogasaTesiell, yyacTua CTyAeHTOB Ha cyaebHbIX npolueccax, a TaKKe co-
BMECTHOE y4yacTue B KOHbepeHUMAX, KPYIbIX CTO/IAX, MacTep-Kaaccax U MHoroe gpyroe. Xo4yy noa-
YEPKHYTb, YTO CerogHsallHee cobbiTUe OTKPbIZIO HOBblE FOPMU30OHTbI COTPYAHNYECTBA BbiClieN WKonbl
npaBa «94ineT» Kacnuiickoro obLecTBEHHOrO yHMBepCcUTeTa M boCTaHAbIKCKOro paloHHOro cyaa r.
Anmatbli».




HAYYHAS )KU3Hb YHUBEPCUTETA / HAYUHBIE TPY/IbI "OAIJIET". Ne 2. 2017 137

noANMUCAHUE AOTOBOPA C AOHEUKUM HALUUOHANbHbIM
YHUBEPCUTETOM UM.BACHBINIA CTYCA

25-26 mana 2017 roga B r. ButebcKke cocToanock npasgHoBaHue tobunea 80-netma JoHeLKOro Hauu-
OHa/IbHOrO YHUBepcuTeTa MMeHu Bacbina Cryca. OT umeHn Kacnmninckoro obLiecTBeHHOro yHnuBepcuTe-
Ta € No3apasBaeHUAMM BbICTynMAa [lekaH Bbiclwel WKobl NpaBa «9ainet» A.t0.H., npodpeccop Mopos
CsetnaHa [MaBnosHa.

KO6unen [loHeLKOro HaLMOHaNbHOTO YHMBEPCUTETA MMeHM Bacbins CTyca — 3To 3HaunMMoe cobbiTne
B 06/1aCTK BbicLIero o6pa3oBaHMA He TONbKO Ha YKpauHe, HO 1 B 4PYrMX rocy4apcTBax.

JOoHeuKNn HauMOHabHbIN YHMBEPCUTET UM. Bacbins CTyca HauymHaeT cBoto uctoputo ¢ 1937 roga.
Hosbli1 3Tan Hayanca B 2000 roay, Koraa ykasom MpesnaeHTa YKpavHbl JloHeLWKoMy yHMBepPCUTETY Bbin
NMPUCBOEH CTaTyC «HALMOHANbHOrOY.

B xoge npasgHoBaHMA tobunea coctosnacb BCTpeya PekTopa [JoHeLKoro HauMoHaAbHOro YHUBEp-
cuTeTa um. Bacbina Ctyca MpuHiok PomaHa ®egoposuya 1 [ekaHa Boicliel wkonbl npasa «34ineT» Ka-
CNUICKoro obLwecTBEHHOrO YHUBEPCUTETA A.10.H., Npodeccopa Mopos CeeTnaHbl [aBNOBHbI, B pamKax
KoTopol 6bln nognucaH [loroBop 0 MeXAyHapoaHOM coTpyaHuyecTse Kacnuitckoro obectBeHHOro
yHUBepcuTeTa 1 [lOHEeLLKOro HaunoHanbHOro yHusepcuTeTa. Takxke, npodeccop Mopos CeetnaHa Mas-
NIOBHa BbICTyNWa € Npe3eHTauuel nepes npodeccopcko-npenosaBaTe/lbCKOM cOCTaBoM JJoHeLKoro
HaLMOHA/IbHOIO YHMBEPCUTETA O PA3BMTUM Bbicllero obpasoBaHus B Pecnybnvke KasaxctaH.

Mosgpasnsem [oOHeUKMIA HauMOHaAbHbIN yHMBEPCUTET C tobuneem! Kenaem ganbHelwero npo-
uBeTaHMA Ha 6naro YKpanHbl!
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CASPIAN UNIVERSITY OPTAHU3OBAJ1 B PAMKAX EXPO
MEXAYHAPOAHbIA ®OPYM «YCTOMYUBOE PA3BUTUE

N HOTAPUAT: IOPUCTbI HA 3ALLUTE 3KONOTUU
U NPAB rPAXAAH»

13 uiona B ActaHe Caspian University nposen MexayHapoaHbiit ®opym «YcToumMBoe pasBUTUE U
HoTapuaTt» B pamkax EXPO-2017. Meponpuatme npowo B MNaBunboHe PpaHLy3ckol pecnybamkn. B
LepemMoHMM opuLManbHoro oTkpbiTMA Popyma npuHaAKM yyacTune MNocon PpaHumm B KasaxctaHe PpaH-
cuc ITbeH, [eHepanbHbIl Komuccap HauuoHanbHoro MNasuaboHa ®paHumm Mackans Jlopo, Mpe3ngeHT
BepxoBHOro HoTapmanbHoro coseta ®paHumn Anabe Kyadap.

YcToliunsoe pas3BUTME — 3TO MPOLLECC SIKOHOMMUYECKMX U COLMAbHBIX U3MEHEHUI, NPU KOTOPOM
3KCMyaTaumsa NPUMPOAHbIX PECYpCcoB, HanpaBieHUe UHBECTULMIA, OPUEHTALMA HAYYHO-TEXHUYECKOTO
pa3BUTUA, Pa3BUTUE JIMMHOCTU U UHCTUTYLUOHA/IbHbIE M3MEHEHUA COrM1IaCcoBaHbl APYr C APYrom U
YKPENAAT HbIHEWHWI 1 Byaywmnii NoTeHUMaN oA ya0BNETBOPEHWNS YeNoBeYeCcKUXx noTpebHocTen U
ycTpemneHuii. Bo mHorom peyb naet o6 obecneyeHUn KauecTBa KMU3HU AtoAeN. ITUM NyTEM NPOLLN
pa3BuTble cTpaHbl EBponbl 1 AMepuKu.

KasaxcTaH, opraHM3oBaBWwuii y cedbsa B ctonunue BbicTaBKy EXPO-2017, noKasbiBaeT CTpeMieHue
CTaTb rocy4apcTBom, 6€30MnacHbIM 15 CBOUX FPaXKAaH U 3KoNorMm u 3G PeKTUBHbIM B Pa3BUTUMN HOBbIX
TEXHOJ/IOTMIN N UCMONBb30BaHUM MPUPOLAHbLIX PECYPCOB.

Ha MexayHapogHom dopyme ¢ AOKNaA0M BbiCTynuaa InbsH Ppemo, MoyeTHbIn HoTapuyc, YneH
NHCTUTYTa NpaBoOBbIX UCCNea0BaHUI BepxoBHOro HoTapmanbHoro coseta PpaHumm, 3aBeaytoLLas cek-
TOPOM HEABUKMMOCTH, YpOaHM3aLNM N OKPYKatOLWEN cpeabl.

Ee goKknag Kacanca KoHUEenuuu yCTOMYMBOIO Pa3BUTMA B COYETAHUM C U3MeHeHMAMKU MexayHa-
POLHOIO 3KO/IOMMYECKOro NpaBa U AeNCTBYHOLMX MEXKIOCYAaPCTBEHHbIX HOPMATUBHbIX aKTOB, TaKMX
KaK CTOKrosibMcKaa geknapaumsa, npuHataa no nHuymatmee OOH B 1972 roay v gaswas cTapT camo-
MY MOHATUIO KYCTOMYMBOE Pa3BUTME» - «MPOAO/KAOLWEECA» («CamMoAoCTaTOYHOE»), TO eCTb TaKoe,
KOTOpOe He NPOTMBOPEUUT AasibHeNLeMy CyLLECTBOBAHMIO YE/IOBEYECTBA M PA3BUTUIO €r0 B NPEeXKHEM
HanpaBAeHUN.

KMOTCKMI NpOTOKOA, NPUHATLIN B 1997 roay, roBOPUT O BIUAHUN YE/10BEYECKOM NMPOMBbILL/IEHHOM
0eATeNbHOCTU Ha U3MeHeHMe KanmaTa. PamoyHas KoHBeHuma 1997 roga dakTuyeckm b6bina 3aaBaeHa
B Pno-pe-*KaHelipo B 1992 roay. Aeknapauua Puo, no cnosam r-xxu ®pemo, cymmuposasna 20 net pa-
60Tbl 1 pasmMbILIEeHUIA 06 OKpYrKatoLLel cpese Ha MeXKAYHAaPOLHOM YpPOBHeE.

«IKonormyeckne npobaembl NPOLWAN AOATUN NYTb OT NPU3HAHMA UX CYLLECTBOBAHWUA 40 NosBie-
HWA COOTBETCTBYIOLLMX 3aKOHOAATENbHbIX aKTOB, 06ecneymBatoLmMx COXpaHeHNE UM BOCCTAaHOB/IEHME
61opa3HO0bpa3mA, 3aLUTY 340P0BbA rpaXKaaH, Mx 6e30NacHOCTU OT CTUXMIAHbBIX 6eACTBMIA U MPOMBbILL-
JIeHHbIX KaTacTpod, KOPNOpPaTUBHYO OTBETCTBEHHOCTb M MPO3PAYHOCTb Nepes 06LWecTBOM KpYnHbIX
KOMMaHUM, 3aHATbIX MPOM3BOACTBOM M SHEPIETUKOMY, 3aBEPLUK/IA CBOE BbICTYMNeHUe INbAH Ppemo.

MepBbln «KPYyMbIA cTON» B pamKax MexayHapogHoro dopyma «YcToumMBoe pa3BUTME U HOTAPU-
a™ mogepuposan pektop Caspian University ongacbek HyceHoB. Temoit obcyKaeHUA cTana 3Bonto-
UMsA MexayHapogHoro npaea. B xoae npo3ByyaBLUIMX AOKNAA0B OblM 3aTPOHYTbI TaKMe BOMPOCHI KaK
MEXKAYHAPOAHbIE [OrOBOPbI M COrNaLLIEeHMA, MPUHLMUMNbI MEXKAYHAPOLHO-MPABOBOM OXPaHbl OKPY»Kato-
el cpeabl, 3KONOrMYecKas OTBETCTBEHHOCTb, 6Mopa3Hoo6pasme n Nnpobaembl BOSMELLEHWS SKOOMU-
yecKoro ylepba, a Tak»Ke NpPaBonNpPUMEHUTENIbHAA NPAKTUKA, HALENeHHAn Ha y4Yllee UCNob30BaHUe
NPUPOAHbIX PECYPCOB B MHTEPECAX YCTOMYMBOIO ByayLLero, NogaepKMBasn npu sTOM SKOHOMMUYECKoe
M coumanbHoe pasBuTMe U obecrnevyeHme NpesoTBpaLLeHmA ywepba oKpyrKatoLwel cpeae.

B cBoem BbicTynaeHun npogeccop Caspian University, 4OKTOp topuamyeckmx Hayk PomaH MNoao-
NpUropa pacckasas, Kak MexayHapoaHOe 3KO/I0rMYeCcKOoe NPaBO BANAET Ha Ka3axCTaHCKYHO MPaBOBYHO
CUCTEMY W TOCYAAPCTBEHHOE aAMMHUCTPUPOBaHME ITO BAUSHUE CBA3AHO HE TO/IbKO C paTUdMKaum-
el KazaxctaHoM MHOFOCTOPOHHUX U ABYCTOPOHHUX KOHBEHLMIM U cornalleHuin B 06nactn akoaormm,
BOCMPOU3BOACTBOM MEXKAYHAPOAHO-NPABOBbLIX NPUHLUMMNOB U NOAXOAOB B IKONOTMYECKOM KOAEKCE.
MerKayHapoAHOe 3KONIOrMYecKoe NpaBo ABAAETCA APKUM NPMMEPOM BO3MOMKHOCTU U YCNELHOCTU UM-
NJAeMeHTaLMN MEXAYHAPOAHbIX HOPM U B ApyrMe oTpacaum npasa.
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Ha npumepe Opxycckoit KoHBeHumn (1998), patnduumpoBaHHoi KasaxctaHom B 2000 roay, Bbl-
CTynatowmit NoKasan, Kak nonoxxeHma KoHBEHLMN NOBAUANM HA PaA3BUTME MHCTUTYTA OOCTYNA K UH-
dbopmaLmm, KaYeCTBEHHbIN POCT MHCTUTYTOB rPaXKAaHCKOro obLecTsa, BOBNeYEHWE OOLLECTBEHHOCTH
B NPUHATME roCyapCTBEHHOM agMUHUCTPaLMEN COLMaNbHO BaXKHbIX PeLLleHWI, COBEPLIEHCTBOBaHME
cynebHol cuctemol.

Mpodeccop P.A.Mogonpuropa TakkKe 0CTaHOBMACA HA HEKOTOPbIX BHYTPEHHMX Npobaemax rocyaap-
CTBEHHOIO a4MUHUCTPUPOBAHMUA B chepe 3KoNorMu. B 4acTHOCTM, OH OTMETW/T MOCTOAHHYHO PeopraHu-
3aUMI0 rOCYAapPCTBEHHONO OpraHa, OTBETCTBEHHOIO 3@ BOMPOCHI 3KOJIOMMW, HEYAAYHOCTb NOAYMHEHMUA
aTOro opraHa Mu1HUCTEPCTBY 3HEPreTMKKU. BoicTynatowmim TakKe OTMETUI, YTO B rOCYAapPCTBEHHOM aj-
MWHUCTPUPOBAHWUM He BCeraa 060CHOBAHHO AENaeTCA YNOP Ha OYEHb KECTKME HAKa3aHUsA 3@ 3KONOru-
YyecKMe NpaBoHapyLLIeHNUs B ywepb NpeBeHTUBHbIM Mepam.

IUASAAT(/
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Ha «Kpyrnom ctone» npo3Byyann AoKAaAbl y4eHbIx-topuctoB PpaHumm, Kutas, KbiproisctaHa n Ka-
3axcTaHa.

Ali16eK ATTOKYpOB, ANPEKTOP UHCTUTYTa NPUKAAAHbIX HayK U 3Ko0rMmn OLCKOro TEXHON0MMYECKOro
yHuBepcuTeT m. M.M. AgbllieBa Ha3Ban OCHOBHbIE NPO6/ieMbl SKONOTMYECKOr0 3aKOHOAATENLCTBA B
Kblproi3cTaHe:

- OTCcyTCTBME MONUTUYECKOM BOAM FOCYAAPCTBA K nocsienoBatesibHOMY, 3PpPeKTUBHOMY, OCYLLECT-
BJNEHUIO AEeATE/NIbHOCTM MO OXPaHE OKPYKalollel cpeabl M obecrneyeHno paLMoHaNbHOTO NPUPOAO0-
No/sb30BaHMA.

- Cnabo paspaboTaHHasa cMCTeMa 3KOJI0MMYECKOro 3aKoOHOAaTeNbCTBa.

- HeynoBnetBopuTeNnbHasA opraHM3auma rocy4apCTBEHHOIO YNpaBaeHUA B chepe OXpaHbl OKPYrKato-
e cpeabl.

- MpUopUTET 3KOHOMMKM HaZ, SKOIOTUEN.

- JednunT GUHAHCMPOBAHMA NPOrPAMM U MEPONPUATUIA O OXPaAHE OKPYrKatoLWeln cpeabl.

- HexBaTKa cneuymanmcTos, B TOM YMCE FOPUCTOB-IKOIOMOB.

- HU3Knit ypoBeHb NPaBOCO3HAHMA, IKOJNOTMYECKMX 3HAHMMN N SKONOTUYECKOM KYNbTYpbl.

Ha BTOpom «Kpyrnom ctosie» B paMkax MexayHapogHoro dopyma «YcTonunmBoe pa3BUTUE U HO-
TapuaT» bblna obcyKaeHa TemMa HoTapuaTta Kak MHCTUTYTa 3G PEKTMBHOM 3alUTbl NPAB U 3aKOHHbIX
NHTEpPecoB GU3NYECKNX N IOPUAMNYECKUX NNLL.

Bblnv 3acnylwaHbl AOKNaAbl y4eHblX n3 KasaxcTaHa M roctei Hawen pecnybivku, B YMCIe KOTo-
pbIX:

- KoHcTaHTHH KopcuK, npesnaeHT PeaepanbHon HOTapmanbHOM nanatel Poccuu.

- baTblp Camapxoaykaes, 3aBeayownin Kadbegpsl «MexayHapoaHoe YacTHOe U rpaXaaHcKoe npa-
BO» YHUBEPCUTETA MUPOBOM SKOHOMUKU U AMNAOMaTUM MUHUCTEPCTBA MHOCTPaHHbIX Aen Pecnybam-
KM Y36eKnUcTaH.

- Yoixkamuy, batbuar, HoTapuyc HotapuanbHol nanatel MOHIoNnK, MarnucTp OPUANYECKMX HaYK.

- 3ayp MamenoB, 4neH JKCNepTHOro COBETa MO NMPaBOBbIM HAayKam Bbiclwel aTTecTauMOHHON KO-
muccnun MunHucTepcTea obpasoBaHmns Pecnybnukmn AsepbaiiaskaH.

- EneHa MpuHKeBMY, npeaceaaTens MuUHcKoi o61acTHOM HoTapuanbHoM nanatel Pecnybavkun bena-
pycCb.

- Xypwea Hacupos, 3aBegyowmini Kapeapon MpaxkaaHcKoro npasa PoccuitcKo-TagKMKCKOro YHM-
BepcuTeTa.

- Namupa Mongowanuesa, uneH CoBeTa HoTapuanbHOM Nanatbl Kbiprbi3ckon Pecnyb6anku.

JoKnaa4mkm 3aTpoHyAn BONpockbl peHoMEHA 3alUunTbl B NpaBe, 3alUTHOM QYHKUMM HOTapuaTa B
rpaxgaHckom obopoTe, HOTapMasbHOroO YAOCTOBEPEHUA CAENOK KaK MHCTUTYTA No obecrneyeHuto u
3aLLMTE UMYLLECTBEHHbIX NPAB rPa*kAaH U OpraHn3aumii, NepcnekTMB pacluMPeHNs HOTapMaIbHOM 3a-
LWMTbI NPaB, a TaKKe 0COBEHHOCTM HOTapManbHOM 3aLlUTbI rPaXKAaHCKMX NpaB.
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CASPIAN UNIVERSITY NOATBEPAUN AKKPEAUTALUNIO
ACQUIN

21 wiona Tekywero roga Kacnuinckuii yHMBEPCUTET OXMAAEMO NOATBEPAUA U NPOASNN
csoto akkpegmTaumio ACQUIN go 2021 roga. AKKpeamTaumio 3aWmTnAM Takme cneunanbHoCTm
Kak «HOpucnpyaeHumnsa» n « PuHaHcbI» No nporpammam bakanaspwuata, maructpatypbi 1 PhD.

ACQUIN (HemeuKoe aKkpeauTauMOHHOE areHTcTBo) cosgaHo B 2001 roay, B TOM ke
rogy npusHaHo [epmaHCKMm cosBeToM MO aKkkpegutaumu. MNosgHee ACQUIN npowno
peakkpeautaumuto B 2006 n 2011 rogax. B HacToAwee Bpema YieHaMM areHTCTBa ABNAKOTCA
csbiwe 100 BbicwmMx y4ebHbIX 3aBeaeHuM lepmanum, Asctpun, LLisenuapun, BeHrpum n apyrmx
cTpaH. OcHoBHbIMMK XapakTepuctukamu ACQUIN sBnsioTCA HE3aBUCMMOCTb, 06 bEKTUBHOCTb U
BbICOKOE KayecTBo.

NETHAA MEXAUCUUNNIUHAPHAA WUKONA ANA MO0A4bIX
KA3AXCTAHCKUX YYEHbIX HA TEMY «AKTYAJIbHbIE BOTMPOCHI
YMNPABNEHNA W KOMMEPUUANTU3IALUU
HAYYHO-UCCNEAOBATE/IbCKUX MPOEKTOB»

C29uroHano 3 ntona 2017 ropa B LLbimkeHTe npowna paboTa J/leTHel mexancumnanHapHom
LWKOAbI ANA MONOAbIX Ka3aXCTaHCKMX YYEHbIX Ha TeMy «AKTyasibHble BOMPOCHI YyNpPaBaeHUsa U
KOMMepPLMaNmM3aLmMm Hay4yHO-UCCNea0BaTeIbCKUX NPOEKTOB», B KOTOPOMN MPUHANM aKTUBHOE
y4yacTue accoumMmpoBaHHbIi npodeccop Bbicwel wKosbl npasa «39ainet» Kaamumbekosa A.P. n
MarnmcTpaHT Bbicwewn WKonbl npaBa «94inet» McaHbaesa MaHap. OpraHmMsaTopamm BbICTYNUIN
doHp MNepsoro MpesnaeHTta Pecnybnnkm KasaxctaH — Jinaepa Hauum npm noaaeprkke KOxKHO-
KasaxcTaHCKOW rocyaapcTBeHHOMW ¢apmaKkonornyeckom akagemmun. MecTtom nposepeHus
JIETHEN LWKO/bl BbICTYMNW 3KO/I0rMYeckunii ropoaok «Eco Village Kaskasu».

Llenbto neTHen WwWKonbl 6b110 NOBbILEHWE KOHKYPEHTOCMOCOOHOCTM Hay4YHOro NoTeHuuMana
MONI0AbIX KA3aXCTAHCKUX yUYeHbIX. Bblnv NOCTaBAEHbl 334341 NO OCBOEHM IO YHACTHUKAMM LLUKO/bI
COBPEMEHHbIX METOA0B U TEXHONOTMIA MEXANCLMMNIMHAPHbIX UCCNe0BaHNN, 03HAKOMIEHUIO
C PeAaKTOPCKOM NONUTUKOM MEKAYHAPOAHbIX BbICOKOPENTUHIOBBIX ¥KYPHAN0B, 06CYKAEHUIO
C BeayWwMMM 3SKCNepTamu pasvyHbIX aCNeKTOB YNpaBAeHWA HayYHbIMU MPOEeKTaMu u
KOMMepLManm3aumMm pesynbTaToB Hay4yHO-MCCNen0BaTeNbCKOM AeATeNbHOCTU, Pa3BUTUIO
NMOEPCKUX KauecTB cnywaTtenei. Bcero B paboTe neTHel WKOobI NPUHAAM y4acTue 50 Yenosek,
cpeayn KoTopbiX Monogble yyeHble, NpenogasaTtenin By30B, AOKTOPaHTbl Ph.D., coTpyaHMKK
Hay4YHO-UCCNeA0BaATENbCKMX OpraHM3auMii, 4YneHbl CoBeTa MONOAbIX Yy4eHbIXx npu PoHge
Mepsoro Mpe3sunaeHTa Pecnybnuvku Kasaxctan — /lingepa Hauuu.

Jlekumm n npakTUyYeckne 3aHATUA NPOXOAUAM Ha TOCYLAaPCTBEHHOM, PYCCKOM M aHIZIMIACKOM
A3blKax. B KauyecTBe npenogasaTenen NeTHEN LWKObl BbICTYNUAN BeaylimMe CheumanmcTbl B
obnactn 6GusHeca, SKOHOMUKU, MeANLMHbBI, COLMANbHbIX HAYK, CPean KOTopbix bblan BusHec-
TpeHep HMM «AtamekeH» AbapaH MAHK, accounmpoBaHHbIN Npodeccop Kadeapbl SIKOHOMUKK
n busHeca YHusepcuteta um. C.emupens, KaHAMAAT SKOHOMUYECKMX Hayk TemupbekoBa
*aHap, accoummpoBaHHbIM npodeccop Kadeapbl COUMANBHLIX HayK YHMBEpPCUTETA WM.
C.lemnpens, poktop Ph.D. Eprebekos Monguap, n.o. aoueHTta Kadeapbl cCOUMONOTUU
M coumanbHon pabotbl KasHY wum.anb-®apabu, goktop Ph.D. CepuKkyaHoBa Cabupa,
Oupektop «UeHTpa pa3suTtna Hayku, obpasoBaHMA M B6M3Heca», K.M.H., JlaypeaT Mpemuun
®oHpa Ecupkenos MapneH, 1.0. goueHTa Kadeapbl COLMONOTUM U COLMANbHON pPaboThbl
KasHY um.anb-Papabu, noktop Ph.D. BypxaHoBa [aHa, fekaH WH»KeHepHoro ¢daKynbreta
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YHusepcuteta um. C.Oemupens, aoktop Ph.D. IT ¥anapos Meiipambek, MNpeacenatens
CoseTa monogbix y4yeHblx npn ®oHae Mepsoro MNMpe3naeHTa — ingepa Hauyuu, K.3.H. TomaHoB
MaxmyT 1 accoummpoBaHHbIn Nnpodeccop [lenapTameHTa peBMaToIOrMK, YN1EH €BPOMNENCKOro
obuectsa kapguonoros, Ph.D. ApmeH MacnapsH.

YYaCTHUKM  WKOAbI  NPOCAYWanuM Kypc JIeKuuid No  AnAepcTBy, MOCTPOEHUIO
nccnefoBaTeNbCKOM CTPATErnmn, OpraHM3aumm U NNAHUPOBAHUIO UCCAeA0BAHUA, NOATOTOBKM
cTaten Ana nybanMKaumum B }KypHanax, MHAEKCUPYEMbIX HAYKOMETPUYECKMMM Ba3amMm AaHHbIX
Web of Science u Scopus, a Takke 06 ynpaBieHMM HayYHbIMM NpOoeKTaMu. BusHec-TpeHep
laHM ABapaH TaKkke NPOBOAMA 3aHATUA MO KOMaHAo00bpa3oBaHuto (team-building).

Mo ntoram paboTbl NETHEN WKOAbI Y4aCTHUKAM Obl/IM BblAaHbl CEPTUDMKATbI. YYACTHUKM U
OpraHM3aTopbl MEPONPUATUA COLIIMCb BO MHEHUM, YTO LENb U 334241 NETHEN LWKOAbI Bblan
OOCTUTHYTLI. BmecTe ¢ Tem WKona npeaoctasuia BO3MOXKHOCTb MOJIOAbIM Ka3axCTaHCKUM
y4YeHbIM, NPUOBIBLUIMM M3 Pa3HbIX PErMOHOB CTPaHbl, NOAEAUTLCA CBOMM OMbITOM B Kpyry
KBanMOUUMPOBAHHbBIX CMNELMannUCTOB, HANAAUTb HayyHble W AeN0Bble KOHTaKTbl ANA
AanbHenwWero coTpygHuMyectsa. TakMm o6pasom, nNpoBeAeHHOE MeponpuaTME UMENOo
MYNIBTUNANKATUBHbBIN 3G dEKT, OHO CTAN0 BAXKHbIM COBbITUEM B YKM3HU KAa3axCTaHCKOM HayKM.
MOXHO C YBEPEHHOCTbIO YTBEPKAATb, YTO AAHHOE HAYMHAHWE CTaHeT Aobpon Tpaguumen n
OKaXKeT NONOXKUTENbHOE BIMAHWE HA Pa3BUTME HayKM B KasaxcTaHe B byayLuem.
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NPO®ECCOPCKO-NPENOAABATE/NIbCKU COCTAB
NOBbIBA/ B TOPOAE CUAHDb (KHP)

C 14 viona no 23 mona 2017 roga npodeccopcKo-npenoaaBaTenbCkuii coctaB Bbiclien
LWKOANbI NpaBa «3dainetT» Kacnuinckoro yHmBepcuteTa — A.10.H., aCCOLMMPOBAHHbIN Npodeccop
AnnxaHoBa [.A., K.l0.H., accoummpoBaHHbin npodeccop PomaHoBckaa C.HO., K.l0.H.,
accoummpoBaHHbI npodeccop TnereHoBa P.A., K.l0.H., acCOLMMPOBaHHbIM npodeccop
CapwuHa C.A., ceHbop-nekTop Maaaw A.B., a Takxe AoKTopaHT 1 Kypca TeH B.B. yyactBoBanu B
NeTHen wKone YHuBepcuTeTckoro AnbsaHca no LLenkosomy nytv CMaHbCKOro TPAHCNOPTHOTO
yHuBepcuteTa (KHP, r. CnaHb).

MpuBeTCcTBYA BCEX YYACTHMKOB W rocTel 3apybexkHbIXx CTpaH, pekTop CuaHbCKOro
TPAHCNOPTHOrO YHUBEPCUTETA OTMETW/I, YTO CEroaHA KA4YeBad posb NPUHAONEKUT HaykKe
N 06pa3oBaHUIO, ANA PA3BUTUA KOTOPbIX TPebyoTCA TeCHaA MHTErpaumnsa u CoTpyaHUYeCTBO
MeXay CTpaHamu Mo YCTOMYMBOMY Pa3BUTUIO. TaKKe Oblna npeacTtaBneHa npeseHTauma
noceALweHHana obpaszoBaHnto B CMaHbCKOM TPAaHCMOPTHOM YHUBEPCUTETE.

B cBOlO ouepeap K.l0.H., accouMmMpoBaHHbIi npodeccop PomaHoBcKkaa CeBeTnaHa HOpbeBHa
BbICTYMMAA C Npe3eHTauuen Ana roctel M y4acTHMKoOB JleTHel wkKonbl o KasaxctaHe u
Kacnuinckom yHuBepcuTeTe.

B pamkax JleTHel WKobl 6blN NPOBeAEHbI 3aHATUA NO KUTANCKOMY A3bIKY, XKMBOMUCK U
Kannurpadum, nekumm no obpasoBaHuio B Kutae n no NCTopum BO3HUKHOBEHWUA U PA3BUTUA
Wenkosoro MyTtn. OpraHuzatopamu JleTHen wWKonbl OblAM NpoBeAeHbl 3KCKYPCUM Mo
YHUBEPCUTETCKOMY KamMmycy, NO OCHOBHbIM KAtO4YeBbIM labopaTtopuam yHuBepcuTeTa, Mo
YHUBEPCUTETCKOMY UCTOPUYECKOMY My3eto, Mo my3eto MecTHol onepe LMHbLAH NPOBUHLMMK
LWaHbcKn, no myseto TeppakKoToBOW apmMuuM, NO My3eto baHbMNo, NO UCTOPUYECKOMY My3€eto
nposuHuun WaHben, no Yacosoi bawHe, bapabaHHoM bawHe n MycynbmMaHCKoM yauue, a
TaKXKe y4aCTHUKM noceTunm bonbwyto naroay AnKKx rycei.

JleTHAA WwKona YHusepcuteTcKkoro AnbaHca no Lenkosomy nytm CMaHbCKOTO TPAQHCMNOPTHOMO
YHUBEPCUTETA 3aBEPLLM/IOCH LLePEMOHUEN 3aKPbITUSA, Ha KOTOPOW BblNKY BpyYeHbl cepTUdUKATDI
BCEM YYACTHUKAM.

YYyacTHUKM M rocTu JleTHel WwKonbl YHuBepcuTeTckoro AnbsaHca no Lenkosomy nyTu
CMaHbCKOro TPaHCMOPTHOrO yHMBepcuTeTa nobnarogapuam opraHM3aTopoB JleTHel LWKOAbI.
OpraHu3aTtopbl JleTHel WKonbl YHMBepCcUTeTcKoro AnbaHca no Lenkosomy nytn CMaHbCKOro
TPAHCMOPTHOrO YHUBEPCUTETA OTMETU/IN, 4TO KacnMMCKMIA yHMBEPCUTET CAENAN NN0A0TBOPHbIE
ycunms n BHec 60/1blLOM BKNa4 B 06OMeH M coTpyaHMYecTBO B 06/1acTM 06pa3oBaHnA mexay
HaWKWMmmM cTpaHamu. lNposeaeHHas J1eTHAA WKoia YHMBepcuTeTckoro AnbaHca no LLenkosomy
nyTM CMAHbCKOro TPAHCMNOPTHOrO YHMBEPCUTETA U eCTb APKOe TOMY 40Ka3aTeNbCTBO.
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NETHAA WWKONA BT. CUAHDb

Mpenogosatenu Boicwei LLIKonbl npaBa «9ainet» Kacnuickoro yHMBepcuTeTa ¢ 26 nions no
4 asrycta 2017 r. npUHANY y4acTme B 1eTHe WKone CMaHbCKOro TPAHCNOPTHOrO YHMBEpPCUTETA
(KHP).

B pamKax netHen wKonbl «O6byyeHne B apeBHem ropoge CuaHb — Havane LUenkosoro
nyTn» CMaHbCKUIA TPAHCMNOPTHbLIN YHUBEPCUTET NPEA0CTaBM BOSMOXKHOCTb NpenogasBatenam
Kacnuiickoro yHuMBepcuTeTa M3yyaTb KUTAWCKUMA A3bIK, O3HAaKOMWUTbCA C JApeBHeNLlein
KMUTaMCKOM KyNbTypOM 1 NepesoBbiMU TEXHONOTUAMM.

Y4yacTHUKM JIeTHe! LWKOobl MOYYBCTBOBAN YAMBUTENbHYIO KUTANCKYIO KYNbTYPY C UCTOPUEN
6onee 5 000 net, 03HAKOMUANUCHL C KUTAUCKON KyanMHapuen. ITa nporpamma npesocrasmia
BO3MOXHOCTb 3aHOBO MNpoiTK LLlenkoBbI NyTb, BMeCTe MCCNef0oBaTb UCTOPUIO APEBHEro
ropoaa.

Mo MTOoram neTHeml LWKOMbl BCEM YY4aCTHMKAM 6blnn BpyveHbl cepTUdPUKATbl U NAMATHbIE

noAapKu.
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MEXOYHAPOOHbIA ®OPYM MO/I04bIX YYEHbIX
«BURABAY FORUM: NPUTPAHUYHOE COTPYAHUYECTBO

KA3AXCTAHA U POCCUN»
o = ' -1
o =
PO \Y4
HUEARR 1
-y -
2 "d = WAC FAALIMAAPABIH
"m =y A . ; , «BURABAY FﬂHUI.'!:
a - . KEASAKCTAH ¥aHE PECEU
P Al WEKAPAABIK BIHTBIMAKTACTIFbI»
: : XAABIKAPANGIK POPYMBI
i b

MEMAYHAPOAHEIU POPYM
MOADABIX YYEHEIX

«=BL Hﬁ&ﬂ‘l’ F{JHUM:
NPUrPAHUNHOE COTPYAHUYECTED
KASAXCTAHA U POCCULU

Acmana, Bypasan. aszycm 2017 a

®oHpa MNepsoro MpesunaeHTa Pecnybanku KasaxctaH — Enbacbl 15-16 aBrycta 2017 r. opraHM3oBan
nposegeHne nepsoro  MexayHapogHoro ¢opyma monogplx ydeHbix «BURABAY FORUM: npurpaHuyHoe
coTpyaHM4ecTBo KazaxcraHa 1 Poccm», B KOTOPOM NpUHAA y4aCTye accoLmmMpoBaHHbI npodeccop BLUM «Dainet»
KOY, Mpeacenatens CMY KOY Kanmbekosa A.P.

Ha gnanorosoii nnowaske ®opyma 6b11m 06CyKaeHBI BONPOCHI TPAHCIPAaHUYHOIO COTPYAHUYECTBA],
6bl10 nposefeHo o6obuweHMe U CUCTEMATM3AUMA Hay4yHO-TEOPETMYECKOTO UM MPaKTUYECKOro
OnbITa OTEYECTBEHHbIX U POCCUIACKMX YUYEHbIX B chepe pacliMpeHUna KOHTAKTOB MEXKAY y4eOHbIMM
3aBefeHuaMM Pecnybnmkm KasaxctaH u Poccuitickoint ®epepaumm, npoBeaeHMA COBMECTHbBIX HAYYHbIX
nccnenoBaHun.

Ha nneHapHom 3acegaHuum BbicTynuaun npeacepatens Coseta mosogbix yveHbix PAH, K.d.-m.H.
KotenbHukos AJ1. (r. MockBa), 3amectutenb npeaceaaTensa POCCUACKOro Coro3a MOMOAbIX YYEHbIX
(PoCMY), c.H.c WUHcTuTyTa dyHAameHTanbHbix npobnem 6uonormm PAH (MywMHCKWI Hay4dHbIA
LEHTpP), KaHAMAAT buonornyecknx Hayk demuH O.B. (r. MockBa), 3acny*KeHHbli paboTHUK Bbicwel
wKonbl Poccuiickoit ®epepaumm, CaHKT-NeTepbyprckMin rocyaapCTBEHHbIA YHUBEPCUTET, LOKTOP
3KOHOMMYECKUX HayK, npodeccop CyTbipuH C.P. (r.CaHKT-MNeTepbypr), 4.T.H., UHCTUTYT TENNOPUINKM
um. C.C. Kytatenagse CO PAH [poiHuwHUKoB C.B. (r.HoBocubupck) n ap. Takxke, B pamkax
®opyma B8 EHY wmm. J1.H. Tymunesa, npowna pabota cekumit: «BUOTEXHONOIMU, HAHOTEXHOOTUN U
arpo-6uotexHonornm» u «lMepcnexkTuBbl PasBUTUA TPAAULNOHHON U aNbTEPHATUBHOM SHEPFETUKUY.
B KypopTHOI 30He BopoBoe 6blivM NpoBefeHbl MacTep Kaaccbl U cekuumn Popyma «CoumanbHo-
SKOHOMMYECKOe pa3BUTME U PaA3BUTUE TYPUCTUYECKOTO KNacTepa NpMUrpaHMYHbIX paioHoB KasaxcTaHa
n Poccrnn».

B pabote ®opyma NpUHANM y4acTUe aBTOPUTETHbIE YYEHbIE U NPEACTaBUTENN HAyYHbIX GOHA0B,
WHCTUTYTOB Pa3BUTUA, PYKOBOAUTENN HAYYHbIX CTapTanoB, OPraHOB rocyapCcTBEHHOrO ynpaBaeHUaA u
YyacTHOro cekTopa KasaxcraHa un Poccum.
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Mpasuna nybaunkaumm gnsa aBTopoB }KypHana «HayuHble Tpyabl «9ainer»
(rpeboBaHuA K opopmaeHuto craTeid,
npeAacTaBAsembix 4NA onybankosaHus).

NMPABUNA ANA ABTOPOB B XXYPHA/1 «<HAYYHbIE TPYAbl «S4INET»

PeaKUMOHHAA KONNerMa NPoCUT aBTOPOB NpU NOAFOTOBKe cTaTel AnA onybanKoBaHMA B
XypHane «HayuyHble TpyAbl D4ineT» pyKOBOACTBOBATLCA C/eAYOWMMK NPaBuIaMu.

Ycnosusa pasmeweHua nybaukayuli 8 dypHane

Ona nybnvkaumm B xypHane «HaydHble TpyAabl DA4iN1€T» NPUHUMAOTCA CTAaTbW HA KA3aXCKOM,
PYCCKOM M aHINIMIACKOM f3blKax, coAeprKalme paHee He onybnvKkoBaHHble npobnemHble,
0030pHble, AMCKYCCMOHHblE CTaTbM B 06MACTU OPUAMYECKOM HaAYKKM, rae OCBeLLatoTcs
pe3ynbratbl yHAAMEHTANbHBIX U MPUKNALHBIX UCCNef0BaHUN.

CTtaTba MOXeT ObITb NpeacTaBaeHa HA OAHOM M3 TpeX A3bIKOB: Ka3aXCKOM, PYCCKOM UM
AHI/IMNCKOM.

CTaTbl MarMcTpaHTOB A0/I)KHA COMPOBOXKAATHCA PeLeH3ne OT HAy4YHOro PyKoBOAUTENS
(3aBepeHHan neyaTbio OTAENA KagpoB). PeueH3na— Ha Ka3axCKOM UM PYCCKOM A3bIKaXx.

CtaTbA p[O/MKHA ObITb TWATenbHO oTpeaakTupoBaHa. Ocoboe BHMMaHue cnepyet
06paTUTb Ha ACHOCTb U NAKOHWYHOCTb CTUIA, TOYHOCTb M NOC/1eA0BaTE/IbHOCTb B U3/1OXKEHUMN
maTepuana.

ABTOPOM [0/KeH 6biTb NOANUCAH MEpPBbIN 3K3EMNAAP CTAaTbM C YKA3aHMEM, YTO TEKCT
cTatbu (UMTaThl, UMPbLI, CHOCKM) BbIMMTAH M CBEPEH. 33 AOCTOBEPHOCTb M TOYHOCTb AAHHbIX,
npuBeAeHHbIX B MaTepmanax, OTBETCTBEHHOCTb HECYT aBTOPbI.

ABTOp nepes cAayel PYKOMUCU B KypHan [O/KEH TWATeNbHO NpoBepuTb obuLyto
opdorpadumio, a TakkKe MPaBUIbHOCTb HAMMCAaHWA COOTBETCTBYHOLMX HOPULUYECKUX
TEPMMUHOB.

K opopmneHuio cTaTeit npeabasaaioTca chegyrouwme TpebosaHus

Ob6bem cTaTbu, BKAKOYAA CMUCOK NMTEpPaTypbl, Tabanubl U PUCYHKM C NOAPUCYHOUHbIMM
HaANUCAMM, aHHOTALLUK, HEe A0MKeH NpeBbIwaTh 10 cTpaHuy, neyaTHoro Tekcta. MMHUManbHbIn
obbem cTatbMu— 5 cTpaHuuy. B pepakumio HeobXxogMMO nNpencTaBUTb NEKTPOHHYHO
BEPCUIO CTaTbW B MOJSIHOM COOTBETCTBUM C pacneyatkor. CTpaHWUubl CTaTbW AONXKHbI ObITb
npoHymepoBaHbl. YKasbiBaeTca kog no YAK.

B Hauane cratbe ykasbiBaetcA ®UNO aBTOpa, AOMKHOCTb MAM MecTOo paboTbl, yyebbl,
Ha3BaHWe CTaTbM.

AHHOTaumA (aHaaTna, annotation) gaetca nocne ®UO, mecto paboTbl, y4ebbl aBTOpa U
Ha3BaHWA CTaTbM B Hayane TEKCTA Ha PycC., Ka3. U aHm a3blkax (8-10 cTpok). MNepen Kaxaon
aHHOTauMen HanncaTb GaMUAMIO U UHULMAABI, HA3BaHME CTAaTbM HA COOTBETCTBYIOLLEM A3blKe
aHHoTauuu. [lanee Knwo4yeBble cioBa (TyhiHAi ce3nep, keywords) Ha Kas., pyc., aHM. A3blKax
BHM3Y aHHOTALMM HA COOTBETCTBYIOLLLEM A3bIKE aHHOTALUN.

AHHOTAUMA ABNAETCA KPAaTKUM W3/I0KEHMEM COAEPMKAHMA HAY4YHOro NpPOU3BeAEHUsA,
fatowan obobuieHHoe nNpeacTaBneHne O ero TemMe U CTPyKType. AHHOTauma He TpebyeTcs
npu nybamMkauum peueH3nit, OTYeTOB O KoHdepeHUMAaxX U NoAobHbIX MHPOPMALMOHHbIX
MaTepnanos.

Kntouesble cnoBa foMKHbl 06ecneynTs Hanbonee NONHOE PACKPbITUE COAEPKAHNA CTATbM.
[na Kaxporo KOHKPETHOro MaTepuana 3aganTe 5-6 Knrouesbix cnos (keywords) B nopaake nx
3HAYMMOCTH, T.€. CaMOe BaXKHOEe KNK4YeBOoe CI0BO CTaTbM AONKHO ObITb NEPBbIM B CMMUCKE.
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ABTOpbI, MHbOpMaumna o6 aBTOpax, Ha3BaHME CTaTbW, aHHOTAUMA M KAlO4YeBble C/I0Ba
YKa3blBalOTCA Ha A3blKe HAMMCaHMA CTaTbM M HA PYCCKOM/Ka3axCKOM M aHIIMMCKOM f3blKe. B
nHbopmaumm o6 aBTopax AOMKHbI ObITb YKa3aHbl 3aHMMaemas A0/I*KHOCTb, OCHOBHOE MeCTO
paboTbl, y4eHasA cTeneHb, y4eHoe 3BaHMe, a TaKkke e-mail

TeKcT aonxKeH 6biTb HabpaH B nporpamme Word ntoboit Bepcun, npeacrasnsetca Ha CD nam
ApYyrom Hocutesne 1Mbo oTnpaBAseTcsa NO 3/IEKTPOHHOM noyTe akalimbekova@mail.ru (pab. Ten:
+7 727 250 69 35 — BH. 218). LLpundT Tekcta — Times New Roman, dopmat 6ymarn A4 (210*297
MM), pasmep Kerna — 12 nT. MeXCTPOUHbIN MHTepBan — OAMHapPHbINA. BbipaBHMBaHME MO
WwupuHe. Ab3auHbiii otctyn — 0,8 cm. MNonsa BepxHee — 2, HUXKHee — 2, neBoe — 2, NpaBoe — 2.

B Tabnunuax, pucyHkax, popmynax He LONKHO ObITb PA3HOYTEHWUI B 0603HAYEHMM CUMBOJIOB,
3HAKOB. PUCYHKM A0MKHbI BbITb YETKMMU, YACTbIMU. Ha PUCYHKM M TabAKULbI B TEKCTE A0/IMKHbI
6bITb CCbIKMN.

B TeKkcTe uncno popmyn A0MKHO BbiTb MUHUMANbHLIM. POpPMYbl AONXKHbI ObITb HabpaHbI
B COOTBETCTBYHOLIEM pedaKTope (4718 MaTeMaTUUYeCKUX U XMmuyeckux dopmyn). Tabanubi
AOJ/IKHbI ObITb 03arnaBneHbl, He AOMNYCKAeTCs HaAuuMa B HUX MNycTbiX rpad. YCNOBHble
COKpALLEHMA U CUMBO/IbI CNeayeT NOACHATb B MPUMeEYaHUN.

MnntocTpaTnBHble maTepuanbl npeactasnstotcs B dopmatax: ana doto, pucyHkos — tiff
nnun jepg (300 dpi gna yepHo-6enbiX U UBETHbLIX); rpadUKK, ANarpammbl, CXeMbl M T.M. — exls,
cdr. Ha obopoTte pucyHKa MAM Noa, HUM YyKasblBaeTca daMuansa aBTopa, Ha3BaHMeE CTaTby U
HOMep PUCYHKa. MantocTpaumm moryT pasmeLLaTtbCa no TeKCTy, HO 06a3aTeNbHO NpuaaratoTca
B BMAE OTAe/IbHbIX PalifioB, KOTOPbIM BNOCNeACTBUM OyAeT MCNoNb30BaTbCA MPU BEPCTKe).
MoapucyHOUYHbIE MOANUCKU AAIOTCA OTAENbHbIM CMIMCKOM, B KOHLLE CTaTbM.

CNUCOK UCNONb30BaHHbIX MCTOYHUKOB [JO/KEH cocToAaTb He 6onee uyem u3 20
HanmeHoBaHU, U odopmasieTca B cooTBeTcTBuUM ¢ FTOCT 7.1-2003 «bubnnorpadmryeckas
3anucb. bubnmorpaduyeckoe onncaHmne. Obwme TpeboBaHNA MNpaBua coctaBneHnn». CCbINKK
Ha UCTOYHMKM B TEKCTE CTaTbM AAIOTCA TO/IbKO B KBaZPaTHbIX CKOOKax (6e3 umntuposaHus [12],
npu LMTUPOBAHUM UK NepecKase aBTOPCKOro TekcTta [12, c. 29]). Hymepauma ccbiNoK B cTaTbe
NPOU3BOANTLCA NO MOPSAAKOBOMY HOMEPY UCTOYHMKA B MPUCTAaTEMHOM CMUCKE IUTEPaTypbl.
ApXU1BHble MaTepuanbl B CUCOK HEe BKAKOYAKOTCA, CCbIIKM Ha HUX MOMELLAoTCA B TEKCTe B
KPYrabix cCKobKax. Mpu ncnonb3oBaHMM B CTaTbe UCTOYHUKOB M3 3/IEKTPOHHbIX PECYPCOB UK
yaaneHHoro goctyna (MHTepHeTa) B cnMcke nuTepaTypbl npuBoauTca 6ubanorpaduyeckas
3aMMCb MCTOYHMKA M CCbIJIKA Ha CETEBOM pecypc C MNOJIHbIM ceTeBbIM agpecom B NHTepHeTe.
KenaTenbHO yKasbiBaTb AaTy obpalleHns K pecypcy.

HAMPWUMEP (6bubnuorpaduyeckme ceegeHUA YCNOBHbDI):

Ona KHur: Pamnnmm n nHMUmManel aBTopos. 3arnasme. — CBegeHMA 0 NOBTOPHOCTH
nsgaHma. — MecTo nsganua: sgatenbctso, [oa nagaHua. — Konnyectso cTpaHuu,

Hanpumep:

BacuH HO.T. U36paHHble Tpyapbl NO rpaxkaaHcKkomy npasy. — 3-e nsg. — CM6.: 2003. —
294 c.

Ana cTateit us )KypHanos: amunmm n MHMLMANbI aBTOPOB. HasBaHwue cTaTbu // 3arnasue
nspanus. (Cepma). — log usganua. — Tom. — Homep. — CTpaHuLbl.

Hanpumep:

Bpbizranos A.U. O HEKOTOPbIX TEOPETUKO-METOL0N0TMYECKNX Npobiemax rpuanyYeckomn
HayKu Ha coBpemeHHOM 3Tane // lfocypaapcTteo v npaso. — 2004. —Ne 4. — C. 17-22.

Ona marepuanos KoHpepeHUUN, COOPHUKOB TPyaoB U T.A4.. Pamuamm M nHUUMaNbI
aBTopoB. Ha3BaHwue cTaTbu // 3arnasue usgauua: Bug nsgaHua. — Mecto, rog M3gaHusa. —
Tom. — Homep. — CtpaHuupbl.



NPABUJIA NIYBJIUMKAIIMU / HAYYHBIE TPYJIbI "OAIJIET". Ne 2. 2017 149

Hanpumep:

AnpeHKoA.lparkaaHCKoe NpaBo Kak UCTOYHMK GOPMMPOBAHMANPABOBOMN AENCTBUTEIbHOCTH
// VI TpaxpaHcKoe 3akoHogaTenbcTBo: CTaTbh. KommeHTapuu. Mpaktuka. — Boin.40 / Mog pea.
A.l. AvpeHko. — AnmaTbl: PapuTer, 2015. - C. 4-24.

ABTOp 0653aH caenatb TPaHCAUTEpPaALUIO GaMUINKN, MHULMANOB, MEPEBO/, 3arNaBMsA CTaTby
(0630pa, peueHsnu), cnMcka UCNosib3oBaHHbIX MCTOYHUKOB (References) Ha aHIIMMCKNI A3bIK,
pa3sMecTMB MX B KOHLE TEKCTA CTaTbU. Ee MOXKHO caenatb Mo cneayroLweit ceoblike: http://www.
russki-mat.net/trans2.html)

Hanpumep:

Didenko A. Grazhdanskoye pravo kak istochnik formirovaniya pravovoy deystvitelnosti //
VI Grazhdanskoye zakonodatelstvo: Statyi. Kommentarii. Praktika. — Vyp.40 / Pod red. A.G.
Didenko. — Almaty: Raritet, 2015. - S. 4-24.

CseaeHuna 06 aBTopax

K pykonucu npunaratoTcsa:

1) cnpaBKa 0 KaXA0M 13 aBTOPOB CTaTbM C yKazaHMeM GamMuaMU, UMEHU, OTYECTBA; y4EeHOM
CTENEeHW; y4eHOro 3BaHMA; OCHOBHOro Mecta paboTbl; AOMKHOCTHY; AOMALLHEro, Cy»KebHoro
AN MOBUNBHOTO TenepoHOB; 3/IEKTPOHHOTO M MOYTOBOrO aAPecos (414 CBA3W C peaakumei);

2) uHdopmaumMa O TOM, KOMYy M3 COABTOPOB C/leAyeT aApecoBaTb BOMPOCHI [MaBHOMO
peaakTopa U/Man HanpaBAATb KOPPEKTYPY.

Bce cTaTbu, NOCTynMBLUME B peAakuuMio, peueHsupytoTca. Mpu HeobxoaMMocCTM CTaTbA
MOXeT 6bITb BO3BpaLleHa aBTOpy Ha A0paboTKy. [laTol NoCTyn/ieHus cTaTbu cYMTaeTca Aata
NoNy4YeHusa pedaKkumell ee OKOHYaTe/IbHOro BapmaHTa. Pesakuma octaBaseT 3a coboi npaBo
BHECEHMA B TEKCT PEAAKTOPCKUX U3MEHEHUI, HE MCKAXKAIOLLMX CMbIC/1a CTaTbM.

CtaTtbM NyBANKYHOTCA MO Mepe NOCTYNIeHMS.

CxemaTtuyeckui npumep opopmaeHus cTatbu

e VK.

e [0 neHTpy npuBOAATCA:

o ®amununm u nHmumanbl aBTopos (Hanp.: U.B. MBaHos?, C.M. Kpbinos?)

o [MonHoe Ha3BaHWe yyYperKaeHUsa, KOTopoe NpeacTaBnAeT aBToOp (C yKa3aHMEM CTpaHbl
n ropoga). Ecnn aBTOpbl M3 pPasHbIX YYPEKAEHWUN, TO COOTBETCTBME MEXAY aBTOPOM W
yuypexaeHnem ycTaHaBIMBAETCA HAACTPOYHbIMU MHAEKCAMU, Hanpumep:

N.B. MBaHoB?, C.M. Kpblnos? Kacnnickmin obLiecTBeHHbIN YyHUBEPCUTET, KasaxcTaH, T.
Anmartbi!
NHCTUTYT 3KOHOMMKM U NpaBa, KasaxcTaH, r. Aimatbl®

0 HasBaHue cTaTbu (NONYKMPHOE HanncaHue)

e AHHOTaUMUA.

e Kntouesble cnosa.

e TeKcT cTaTbu.

e CnMCOK MCMNONb30BAHHbIX MCTOYHMKOB.
References (TpaHcnuTepaums).

® B KOHUe CTaTbM NPUBOANTCA NEPEeBOA HA ABYX OCTa/bHbIX A3blKax (No oyepeamn): @.1.0.
aBTOPOB, HAa3BaHWA CTaTbM, pe3tome (pasmep WpPNPTa Ha 2 Kerena MeHblULEe, YeM OCHOBHOM).

* Ha oTaenbHbIX CTPaHMLAX NPUBOAATCA UANKOCTPALMMU (PUCYHKK, Anarpammbl, Tabaumubl n
Ap.) c Hagnucamu.

e CseaeHua 06 aBToOpax.
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KoHTaKTbl  agpec peaakuum, TenedoH

Pecnybnuka KasaxcraH, 050000

r. Anmatbl, np. CendynnuHa, 521. Kab. 212.

Pab. Ten: +7 727 250 69 35 —BH. 218

dneKkTpoHHas noyTta: akalimbekova@mail.ru
lnaBHbIM pepakTop — KannmbeKkosa Acenb PaxaToBHa

CtommocTtb Nny6anKayuum B }KypHane
«HayuHble Tpyabl «9ainer»

CtoumocTb nybanKaumm B KypHane «Hay4yHble Tpyabl «oainet» - 6000 TeHre. Ona
COTPYAHUKOB, MNPOdecCcopCKO-NPenoaaBaTeIbCKOro COCTaBa, MarMcTpPaHTOB, AOKTOPAHTOB
Kacnuickoro yHMBepcuTeTa CTOMMOCTb NybnMKaummn B KypHane «HayuyHble Tpyabl «9ainet»
— 3000 TeHre

OnnaTta npon3BoAMTCA B Kaccy Kacnnickoro yHmBepcuteTa, Yek o6 onnate npegocTaBaseTcs
B peAaKLMI0 BMECTe C PyKOMUCHIO CTaTbM.
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ypHan 3apernctpupoBaH HauMoHaNnbHbIM areHTCTBOM NO AeNam nevyaTtu
M maccoBoii MUHGopmauumn Pecnybanku KasaxcraH
PernctpaumoHHoe CBUAETENbCTBO
Ne 9774-X ot 19 nekabpa2008r.

Yupeputenb
YypexxaeHue obpasoBaHuna
«Kacnuinckuii o6wecTBeHHbIi YHUBEPCUTETY

Appec
050000, r. AamarTbl
np. Ceridynnuna, 521
Ten.: +7 (727) 250 69 35 (BH.218)
dakc: +7 (727) 250 69 30
e-mail: akalimbekova@mail.ru

Haw canT: www.cu.edu.kz
Ony6nnKoBaHHble MaTepuUanbl He BCEraa OoTParkaloT TOUKY 3peHUa peaakuuu.
OTBETCTBEHHOCTb 32 A0CTOBEPHOCTb PaKTOB U CBeAEHUA
B Ny6AMKaLUAX HEeCYT aBTOpPbI.

bacyfa 15.09.2017. MoanucaHo

KOJ1 KOMbINAbI. B neyatb 15.09.2017r.
dopmaTbl 60x90/16. dopmat 60x90/16.
OdceTTik bacbinbIM. MNeyaTb opceTHas.
OdceTTiK KaFas. Bbymara odceTHas.
LWapTTbl 6acna Tabarbl 11,0. Ycn.- ney. n. 11,0.
Bbacna Tabafbi 13,0. Mey. n. 13,0.
Tapanbimbl 500 gaHa. Tupark 500 3Ks.

OtneyataHo B UM «PacnytuHa 3.I.»
r.Anmatbl, np. Abblnai xaHa, 60



